San  Francisco 

Law  Library 

436    CITY   HALL 

No.////// 


EXTRACT   FROM    RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County  of  San 
Francisco,  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided, by  the  judges  of  all  courts  situated  within  the  City  and  County, 
by  Municipal,  ,  State  and  Federal  officers,  and  any  member  of  the  State 
Bar  in  good  standing  and  practicing  law  in  the  City  and  County  of  San 
Francisco.  Each  bool(  or  other  item  so  borrowed  shall  be  returned  within 
five  days  or  such  sliorter  period  as  the  Librarian  shall  require  for  books 
of  special  character,  including  books  constantly  in  use,  or  of  unusual 
lalue.  The  Librarian  may,  in  bis  discretion,  grant  such  renewals  and  ex- 
tensions of  time  for  the  return  of  books  as  he  may  deem  proper  under 
the  particular  circumstances  and  to  the  best  interests  of  the  Library  and 
its  patrons.  Books  sliall  not  be  borrowed  or  withdrawn  from  the  Library  by 
the  general  public  or  by  law  students  except  in  unusual  cases  of  ex- 
tenuating circumstances  and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn  from 
tlie  Librari'  by  anyone  for  any  purpose  without  first  giving  written  receipt 
in  such  form  as  shall  be  prescribed  and  furnished  for  the  purpose,  failure  of 
which  shall  be  ground  for  suspension  or  denial  of  the  privilege  of  the 
Library. 

Rule  .'ia.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled,  de- 
faced or  injured,  and  any  person  violating  this  provision  shall  be  liable 
for  a  sum  not  exceeding  trei)lc  tlie  cost  of  replacement  of  the  book  or 
otlier  material  so  treated  and  may  be  denied  the  further  privilege  of 
the  Library. 


1 

; 

i 
'i 


# 


f?3r,7  -^ 


NO.  20129  and  20130 


IN  THE 

UNITED  STATES 
COURT  OF  APPEALS 

For  the  Ninth  Circuit 


In  the  matter  of  the  Petition  of  American  Mail 
Line  Ltd.,  a  corporation,  owner  pro  hac  vice  of  the 
American  Oil  Screw  Island  Mail,  Official  No. 
241157,  for  exoneration  of  liability,  et  al. 

United  Pacific  Insurance  Company,  et  al. 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLANTS 

Lane,  Powell,  Moss  &  Miller 
JoNES^  Grey^  Kehoe,  Hooper  &  Olsen 
Martin  P.  Detels,  Jr. 
Harry  B.  Jones,  Jr. 

Attorneys  for  Appellants 

Of  Counsel: 

BiGHAM,  Englar,  Jones  &  Houston--,  .  ^    v  z  '    ,. 

Joseph  J.  Magrath  j    i  JLi  &  •■^ 

1700  Washington  Building  r.rn  9 n  IQR^ 

Seattle,  Washington  98101  DEC  -^v  ItiOO 

®        FRANK  H.  SCHMID,  ULERi; 


NO.  20129  and  20130 

IN  THE 

UNITED  STATES 
COURT  OF  APPEALS 

For  the  Ninth  Circuit 


In  the  matter  of  the  Petition  of  American  Mail 
Line  Ltd.,  a  corporation,  owner  pro  hac  vice  of  the 
American  Oil  Screw  Island  Mail,  Official  No. 
241157,  for  exoneration  of  liability,  et  al. 


United  Pacific  Insurance  Company,  et  al, 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLANTS 

Lane,  Powell,  Moss  &  Miller 
JoNES^  Grey^  Kehoe,  Hooper  &  Olsen 
Martin  P.  Detels,  Jr. 
Harry  B.  Jones,  Jr. 

Attorneys  for  Appellants 

Of  Counsel: 

Bigham,  Englar,  Jones  &  Houston 

Joseph  J.  Magrath 

1700  Washin^on  Building 
Seattle,  Washington  98101 


Digitized  by  tine  Internet  Arciiive 

in  2010  witii  funding  from 

Public.Resource.org  and  Law.Gov 


http://www.arcliive.org/details/govuscourtsca9briefs3367 


INDEX  / 

Page 

I.  STATEMENT  OF  PLEADINGS 

AND  JURISDICTIONAL  FACTS 1 

II.  STATEMENT  OF  THE  CASE 5 

m.      SPECIFICATION  OF  ERRORS 38 

IV.  ARGUMENT  43 

V.  CONCLUSION 77 

VIL     SPECIFICATION  OF  ERRORS 83 

VIIL  ARGUMENT  84 

IX.      CONCLUSION 88 

CERTIFICATE  OF  COMPLIANCE 89 

APPENDIX: 

Appendix  1 — Statutes  and  Regulations Al 

Appendix  2 — Exhibit  14 — Letter  Report 

of  Captain  Flint A7 

Appendix  3— Plot  of  CROCKER 

positions  per  Flint All 

Appendix  4— Plot  of  CROCKER 

positions  per  Conway A13 

Appendix  5 — Graphic  Presentation — 

ISLAND  MAIL,  CROCKER 
and  3.5  Rock A15 

Appendix  6— Table  of  Exhibits A17 


CASES 

Page 
Apex  Mining  Co.  v.  Chicago  Copper  &  Chemical 

Co.,  340  F.2d  985,  987  (8th  Cir.  1955) 54 

Everitt  v.  United  States, 

204  F.Supp.  20  (S.D.  Tex.  1962) 58 

Fegles  Const.  Co.  v.  McLaughlin  Cost.  Co., 

205  F.2d  637  (9th  Cir.  1953)  47,78 

General  Motors  Co.  v.  The  Olancho, 

115  F.Supp.  107  ( S.D.N. Y.  1953) ,  aff'd, 

220  F.2d  278  (2d  Cir.  1955)  (per  curiam)....  85 
Great  New  Orleans  Expressway  Commission  v. 

The  Tug  Clarihel,  22  F.Supp.  521  (E.D. 

La.  1963) ,  1964  AMC  967 88 

Indian  Towing  Co.  v.  United  States, 

350  U.S.  61  (1955) 58,  59,  61,  87 

Indian  Towing  Co.  v.  United  States, 

182  F.Supp.  264  (E.D.  La.  1959) ,  aff'd, 

276  F.2d  300  (5th  Cir.) ,  cert,  den'd, 

364  U.S.  821  (1960) 86,87 

Michalic  v.  Cleveland  Tankers,  Inc., 

364  U.S.  325  (1960)  47 

Overbrook,  1932  AMC  719  (S.D.N. Y.  1931) 88 

Pioneer  Steamship  Co.  v.  United  States, 

176  F.Supp.  140  (E.D.  Wis.  1959)  58,  59,  61 

Schneider  v.  Yakima  County, 

65  Wn.2d  333,  397  P.2d  411  (1965)  49,  55,  56,  77 
Schnell  v.  The  Vallescura, 

293  U.S.  296  (1934)  85 

Schroeder  Bros.  v.  The  Saturnia, 

123  F.Supp.  282  ( S.D.N. Y.  1954) ,  aff'd, 

226  F.2d  147  (2d  Cir.  1955)  85 

The  Maria,  91  F.2d  819  (4th  Cir.  1937)  59,  87 

The  T.  J.  Hooper,  53  F.2d  107  ( S.D.N. Y.  1931 )  . . .  87 
United  States  v.  Gavagan, 

280  F.2d  319  (5th  Cir.  1960)  cert.  den. 

364  U.S.  933  (1961)  64 

United  States  v.  Muniz,  374  U.S.  150  (1963)  ....  60 
Whorton  v.T.  A.  Loving  &  Co., 

344  F.2d  739,  742  (4th  Cir.  1965)  46,  78 


STATUTES 

Page 

14  U.S.C.  §  2  37,57 

14  U.S.C.  §  81  37,57 

28  U.S.C.  §  1291  4 

28  U.S.C.  §  1292  3 

28  U.S.C.  §  1333 3,4 

28  U.S.C.  §  2680(d)  60 

33  U.S.C.  §  883a  37,57 

46  U.S.C.  §  185  3 

46  U.S.C.  §  741 59,60 

46  U.S.C.  §  742  3 

46  U.S.C.  §  743 59,60 

46  U.S.C.  §  1300,et.seq 78 

46  U.S.C.  §  1303  (1)  84 

46  U.S.C.  §  1304  85 

REGULATIONS 

46  C.F.R.  97.05-1 57 

46  C.F.R.  97.05-5 37,  57 

RULES 

Supreme  Court  Admiralty  Rules  51-54 3 

Supreme  Court  Admiralty  Rule  55 3 

TEXTS 

Bowditch,  "Practical  Navigator"  §  618 80 

Knight's,  "Modern  Seamanship"  pp.  90-91 

(13th  Ed.)  80 


NO.  20129  and  20130 

nsr  THE 

UNITED  STATES 
COURT  OF  APPEALS 

For  the  Ninth  Circuit 


In  the  matter  of  the  Petition  of  American  Mail 
Line  Ltd.,  a  corporation,  owner  pro  hac  vice  of  the 
American  Oil  Screw  Island  Mail,  Official  No. 
241157,  for  exoneration  of  liability,  et  al, 


United  Pacific  Insurance  Company,  et  al. 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLANTS 


L 

STATEMENT  OF  PLEADINGS  AND 
JURISDICTIONAL  FACTS 

On  May  29, 1961,  at  about  1542  hours  PDST,  while 
en  route  from  Seattle  to  Bellingham,  Washington, 
the  474-foot  American  flag  cargo  vessel  M/V 
ISLAND  MAIL  struck  an  uncharted  rock,  at  ap- 
proximately 48°  19.35'  north  latitude,  122°  53.3'  west 
longitude,  sustaining  severe  damage  to  her  hull  and 


substantial  damage  to  her  cargo  (Findings  of  Fact 
Cause  No.  16875,  #1,  2,  15,  22,  R.  146,  149,  153) 
[hereinafter  cited  as  FF] . 

The  casualty  spawned  much  litigation. 

The  Petition  of  the  vessel's  charterer,  American 
Mail  Line,  Ltd.  for  Exoneration  from  or  Limitation 
of  Liability,  and  five  other  cases,  were  consolidated 
for  trial  (Docket  entry  of  September  23,  1962, 
Clerk's  Record  5)  [hereinafter  cited  as  CR]  and 
tried  in  the  United  States  District  Court  for  the 
Western  District  of  Washington,  commencing  Octo- 
ber 13,  1964.  Of  these  six  actions  three  are  now  on 
appeal  to  this  Court,  having  been  brought  here  on 
a  unified  record  and  consolidated  for  purposes  of 
briefs  and  argument  by  stipulation  of  the  parties 
and  order  of  this  Court  entered  September  20,  1965. 

The  three  cases  on  appeal  arose  as  follows : 

1.  Appellate  Cause  No.  20129,  In  Re  American 
Mail  Line,  Ltd.  This  action  was  commenced  by  the 
filing  of  a  Petition  for  Exoneration  from  or  Limita- 
tion of  Liability  by  American  Mail  Line,  Ltd.  ( here- 
inafter "Mail  Line"),  the  demise  charterer  of  the 
ISLAND  MAIL  and  was  numbered  Admiralty  No. 
16733  in  the  District  Court.  Claimants,  Insurance 
Company  of  North  America,  et  al  (insurers  and/or 
owners,  shippers  or  consignees  of  cargo  aboard  the 
ISLAND  MAIL)  filed  their  answer  to  the  said  peti- 
tion and  their  claims  (CR  206,  198),  seeking  re- 
covery for  loss  and  damage  to  their  cargo.  ^ 

1.  Motions  were  later  made  to  amend  both  the  Answer  and 
Claims  (CR  226;  210),  but  hearing  and  decision  on  the 
Motions  was  reserved,  the  matter  having  been  set  for  trial 
on  the  issues  of  jurisdiction  and  hability  only  (Docket  entry 
of  September  23,  1962,  CR  5;  Pre-Trial  Order,  Par.  2,  CR 
82)  [hereinafter  cited  as  PTO] . 


The  District  Court  had  jurisdiction  of  the  pro- 
ceeding under  Title  28,  U.S.C.  §  1333,  R.S.  4285, 
as  amended.  Title  46,  U.S.C.  §  185,  and  Supreme 
Court  Admiralty  Rules  51-54,  inclusive. 

After  entry  of  Findings  of  Fact  and  Conclusions 
of  Law  (CR228)  and  Decree  (CR240)  on  December 
18, 1964,  dismissing  the  cargo  claims  with  prejudice. 
Appellants  (who  are  identified  in  the  Record  at  CR 
244)  timely  filed  their  Notice  of  Appeal  on  March 
16,  1965  (CR  243).  This  Court  has  jurisdiction  of 
the  appeal  under  the  Act  of  June  25, 1948,  c.  646,  62 
Stat.  929,  Title  28,  U.S.C.  §  1292  (3),  and  Supreme 
Court  Admiralty  Rule  55. 

2.  Appellate  Cause  No.  20130,  United  Pacific  In- 
surance Company,  et  alv.  United  States  of  America. 
This  action  was  commenced  by  the  filing  of  a  libel 
on  May  14,  1963  by  United  Pacific  Insurance  Com- 
pany and  other  insurers,  owners,  shippers  or  con- 
signees of  cargo  aboard  the  ISLAND  MAIL  (the 
parties  appealing  are  listed  at  CR  181),  seeking  re- 
covery from  the  United  States  for  loss  and  damage 
to  private  cargo,  including  reimbursement  for  the 
amounts  of  their  respective  contributions  in  Gen- 
eral Average,  as  might  ultimately  be  determined. 
The  case  was  docketed  as  No.  16875  in  the  United 
States  District  Court  for  the  Western  District  of 
Washington  and  consolidated  with  the  Limitation 
action.  The  District  Court  had  jurisdiction  of  the 
libel  under  Section  2  of  the  Suits  in  Admiralty  Act 
of  March  9,  1920,  c.  95,  41  STAT.  525,  as  amended, 
Title  46,  U.S.C.  §  742. 

After  entry  of  Findings  of  Fact  and  Conclusions 
of  Law  (CR  145)  and  Decree  (CR  162)  dismissing 
the  libel  with  prejudice,  on  December  18,  1964, 
appellants  timely  filed  their  Notice  of  Appeal  on 


March  16,  1965  (CR  180).  This  Court  has  jurisdic- 
tion of  appeal  under  Title  28,  U.S.C.  §  1291. 

3.  Appellate  Cause  No.  20266.  United  States  of 
America  v.  Dewey  Soriano.  This  action  was  com- 
menced by  the  filing  of  a  libel  by  the  United  States 
of  America  to  recover  from  the  pilot  of  the  ISLAND 
MAIL,  Dewey  Soriano,  the  damage  sustained  by  it 
as  a  result  of  the  casualty  (CR  259).  The  case  was 
docketed  as  No.  16853  in  the  United  States  District 
Court  for  the  Western  District  of  Washington.  The 
District  Court  had  jurisdiction  of  the  cause  under 
Title  28,  U.S.C.  §  1333  (1). 

After  entry  of  Findings  of  Fact  and  Conclusions 
of  Law  (CR  268)  and  Decree  on  December  18,  1964 
(CR  298)  dismissing  the  libel  with  prejudice,  appel- 
lant United  States  timely  filed  its  Notice  of  Appeal 
on  March  16,  1965  (CR  300).  This  Court  had  juris- 
diction of  that  appeal  under  Title  28,  U.S.C.  §  1291. 

The  parties  to  the  appeals  so  consolidated  are  as 
follows : 

(a)  Appellants  Insurance  Company  of  North 
America,  et  al,  in  Cause  No.  20129  and  appellants 
United  Pacific  Insurance  Company,  et  al,  in  Cause 
No.  20130,  are  jointly  represented  and  this  opening 
brief  is  submitted  on  behalf  of  both  sets  of  appel- 
lants, hereinafter  sometimes  called  "Private  Cargo." 

(b)  The  United  States  of  America,  as  appellee  in 
Cause  No.  20130  and  as  appellant  in  Cause  No.  20266. 

(c)  American  Mail  Line,  Ltd.  as  appellee  in  Cause 
No.  20120. 

(d)  Dewey  Soriano  as  appellee  in  Cause  No. 
20266. 


II. 

STATEMENT  OF  THE  CASE 

A.   Summary  of  the  District  Court's  Findings 
and  Conclusions. 

Before  setting  out  what  must  necessarily  be  a 
lengthy  factual  statement,  it  may  be  helpful  to  sum- 
marize the  trial  court's  disposition  of  the  ultimate 
issues  in  each  of  the  three  cases. 

1.  In  Private  Cargo's  suit  against  the  United 
States,  the  District  Court  found  that  the  Govern- 
ment was  "negligent,  perhaps  grossly  so,"  (Oral 
Opinion,  Tr.  1142,  incorporated  in  Finding  of  Fact 
43,  CR  160)  in  failing  to  correct  erroneous  informa- 
tion it  had  previously  published  to  mariners  and 
placed  upon  the  several  charts  of  the  casualty  area 
published  by  the  Government,  but  that  such  negli- 
gence was  not  a  proximate  cause  of  the  ISLAND 
MAIL  casualty  which,  for  purposes  of  this  case,  it 
found  was  caused  solely  by  the  failure  of  the  pilot 
Soriano  to  check  the  position  of  the  vessel  and  make 
an  allowance  for  set  of  the  current,  thereby  per- 
mitting the  vessel  to  penetrate  the  "10-fathom 
curve,"  which  it  found  to  be  a  warning  of  danger 
in  that  area  (FF  39,  40;  CR  159) . 

2.  In  the  case  of  the  United  States  v.  Soriano, 
the  District  Court  found  that  the  Government  had 
failed  to  sustain  its  burden  of  proving  the  pilot 
negligent  (Conclusion  of  Law  3;  CR  279).  It  found 
that  the  Government  had  failed  to  prove,  as  against 
the  pilot,  that  the  ISLAND  MAIL  had  penetrated 
the  10-fathom  curve  or  that  it  had  struck  the  rock 
which  all  parties  to  the  proceedings  below  and  to 
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these  appeals,  except  Soriano,  stipulated  that  it  had 
struck. 

3.  In  dismissing  the  claims  of  Private  Cargo 
against  the  charterer  in  the  limitation  action,  the 
District  Court  found  the  ISLAND  MAIL  seaworthy 
and  that  Mail  Line  had  used  due  diligence  to  make 
her  so,  although  it  was  undisputed  that  Mail  Line 
knew  that  the  vessel's  fathometer  or  echo  sounding 
machine  was  inoperable  at  the  commencement  of 
the  voyage  (PTO,  CR  15;  FF  8,  CR  231).  As  in  the 
Private  Cargo-Government  case(  but  not  in  the 
Government-Pilot  case),  the  District  Court  con- 
cluded that  the  casualty  was  caused  by  the  act, 
neglect  and  default  of  Pilot  Soriano  in  the  naviga- 
tion of  the  vessel  ( Conclusion  5,  CR  237-8) . 

The  "bare  bones"  of  Private  Cargo's  appeal  in  No. 
20130  is  that  the  District  Court  erred  in  finding 
and  concluding  that  the  negligence  of  the  United 
States  was  not  a  proximate  cause  of  the  ISLAND 
MAIL  casualty. 

The  "bare  bones"  of  Private  Cargo's  appeal  in  No. 
20129  is  that  the  District  Court  erred  in  finding 
and  concluding  that  the  ISLAND  MAIL  was  sea- 
worthy, despite  her  inoperable  fathometer,  in  the 
light  of  its  concurrent  finding  in  No.  20130  that  the 
proximate  cause  of  the  casualty  was  negligent  pene- 
tration of  the  10-fathom  curve,  a  fact  immediately 
ascertainable  from  a  functioning  fathometer  had 
the  ISLAND  MAIL  been  so  equipped. 

B.   Facts  Pertinent  to  Private  Cargo's  Appeal 
Against  the  Government 

The  principal  issue  on  the  appeal  in  the  case  of 
United  Pacific  Insurance  Company,  et  al,  against 
the  United  States  is  a  mixed  issue  of  law  and  fact. 


Private  Cargo,  the  United  States,  and  American 
Mail  Line  were  all  agreed  that  the  ISLAND  MAIL 
struck  a  rock  at  approximately  48°  19.35'  N.  Lati- 
tude, 122°  53.3'  West  Longitude  (See  their  respec- 
tive contentions  in  the  Pre-Trial  Order  at  CR  36 
[Par.  1] ,  CR  43  [Par.  2] ,  and  CR  74  [Par.  31]  ) .  The 
District  Court  so  found  in  the  Private  Cargo-Gov- 
ernment (FF  15,  CR  149)  and  Private  Cargo-Mail 
Line  (FF  10,  CR  232)  cases.  The  District  Court 
described  this  as  the  3.5  rock  (FF  43,  Oral  Opinion, 
Tr.  1130)  .2  At  the  time  of  the  ISLAND  MAIL  casu- 
alty, the  rock  was  not  shown  on  Government-pub- 
lished charts  (FF  15,  CR  149) . 

It  was  and  is  the  contention  of  Private  Cargo  that, 
in  striking  the  3.5  rock  on  May  29, 1961,  the  ISLAND 
MAIL  pushed  the  rock  over,  from  west  to  east, 
and  that  on  June  18,  1952,  the  vessel  CHARLES 
CROCKER  had  struck  the  same  rock,  in  the  posi- 
tion in  which  it  existed  prior  to  contact  by  the 
ISLAND  MAIL.  The  heart  of  Private  Cargo's  case 
is  that  the  Government  was  negligent  in  disseminat- 
ing erroneous  information  to  mariners,  in  failing 
to  correct  such  erroneous  information,  in  publish- 
ing inaccurate  charts,  and  in  failing  to  disseminate 
information  it  received  concerning  the  CROCKER 
casulty,  and  that  such  negligence  of  the  Govern- 
ment was  a  proximate  cause  of  the  ISLAND  MAIL 
casualty.  The  District  Court  found  the  Government 
"negligent,  perhaps  grossly  so"  in  these  respects 
(FF  43,  Oral  Opinion,  Tr.  1142;  FF  41,  CR  158-9) 


2.  This  rock  was  determined  by  Navy  divers  to  have  a  least 
depth  of  22  feet  below  the  surface  of  the  water  at  mean 
lower  low  water,  in  the  position  in  which  it  was  found  on 
July  13,  1961.  (PTO  Par.  10,  CR  19-20).  The  designation 
"3.5  rock"  was  used,  and  will  be  used  herein,  for  conveni- 
ent reference.  3.5  fathoms  =  21  feet. 


8 

but  it  further  found  that  the  CROCKER  had  struck 
a  different  rock  (FF  43,  Oral  Opinion,  Tr.  1143-5; 
FF  38,  CR  158),  and  that  the  negligence  of  the 
Government  in  its  handling  of  information  con- 
cerning the  CROCKER  casualty  was  not  a  proxi- 
mate cause  of  the  ISLAND  MAIL  casualty  (FF  43, 
Oral  Opinion,  Tr.  1145;  FF  39,  CR  158) . 

In  describing  Private  Cargo's  contentions,  the 
District  Court  termed  them  "the  most  probable  pos- 
sibility" and  "convincing."  (FF  43,  Oral  Opinion,  Tr. 
1138,  1143).  Nevertheless,  the  Court  rejected  the 
contention  as  "speculation  and  not  supported  by 
the  evidence"  (FF  43,  Oral  Opinion,  Tr.  1143).  In 
so  ruling,  the  District  Court  failed  to  give  to  cir- 
cumstantial evidence  that  consideration  which  this 
and  other  courts  have  said  it  must  receive  in  cases 
like  this. 

Because  it  rejected  appellants'  factual  theory 
(which  was  not  only  "the  most  probable  possibility" 
and  "convincing,"  but  had  the  added  virtue  of  being 
the  only  theory  that  could  satisfactorily  explain  the 
two  casualties  that  will  be  discussed  below)  the  Dis- 
trict Court  found  no  causal  relationship  between  the 
respondent's  negligence  ( "the  Government  was  neg- 
ligent, perhaps  grossly  so,")  and  the  casualty. 

The  material  evidence  pertinent  to  the  appeal  of 
Private  Cargo  against  the  Government  was  as 
follows : 

1.      The  ISLAND  MAIL  Casualty: 

The  motor  vessel  ISLAND  MAIL  while  proceed- 
ing from  Seattle  to  Bellingham  on  May  29,  1961, 
attempted  to  pass  west  of  Smith  Island  in  the 
Straits  of  Juan  de  Fuca.  Passage  to  the  east  of 
Smith  Island  was  preferable,  but  these  waters  were 
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denied  to  the  use  of  the  vessel  by  reason  of  their 
use  by  the  Government  as  a  naval  exercise  area 
(PTOPar.l8,CR17). 

Departure  from  Seattle  was  taken  at  1139  hours 
PDST,  at  low  water.  From  then  until  the  casualty, 
the  tide  was  flooding,  the  weather  clear  and  sunny, 
seas  calm,  visibility  good  and  wind  slight  (FF  5,  6, 
CR 146, 147). 

At  all  material  times,  the  vessel  was  being  conned 
by  Dewey  Soriano,  a  licensed  State  pilot,  whose  em- 
ployment was  compulsory  under  State  law  (FF  3, 
CR  146).  Its  Master  was  Captain  H.  D.  Smith.  The 
Mate  on  watch  at  the  time  of  the  casualty  was  3rd 
Mate  H.  G.  Gunderson  (FF  2,  CR  146) . 

The  ISLAND  MAIL  was  partially  loaded,  with 
drafts  as  follows:  forward  24'  0'';  aft  29'  2"\  mean 
26'  1".  It  was  down  by  the  stern  a  distance  of  .01139 
feet  per  foot  of  registered  length  (FF  7,  CR  147). 

At  1542  hours,  the  approximate  time  of  the  casu- 
alty, the  tide  was  5.4  feet  above  mean  lower  low 
water  in  the  area  of  the  casualty  (FF  5,  CR  147).^ 

At  1542  hours,  while  rounding  Smith  Island,  the 
ISLAND  MAIL  hit  an  uncharted  obstruction,  tear- 
ing a  long  gash  in  her  hull,  and  necessitating  that 
it  be  intentionally  beached  at  Ship  Harbor,  Ana- 
cortes,  Washington  (FF  15,  22,  CR  149,  153).  A 
number  of  her  crew  members  reported  experiencing 
at  the  time  of  the  impact  a  heavy  list  to  the  port,  a 
slowing  down  of  the  vessel  and  then  a  roll  back  to 
the  starboard  (for  example,  see  Coast  Guard  Tran- 

3.  The  depth  datum  appearing  on  all  U.S.  charts  set  forth 
soundings  at  mean  lower  low  water.  For  example,  the  least 
depth  of  water  over  the  "3.5  rock,"  when  located  on  July 
13, 1961,  was  22  feet  at  mean  lower  low  water.  At  the  time 
of  the  casualty,  if  it  then  rested  in  its  present  posture,  it 
was  27.4'  below  the  surface  (FF  19,  CR  152). 
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script,  Exhibit  139,  pp.  33,  36,  83,  85,  86,  100,  117, 
165,  220,  286,  292 )4  (hereinafter  cited  as  CG  Tr.). 
Her  Master,  Captain  Smith  (and  also  her  pilot  Cap- 
tain Soriano)  further  elaborated  on  this  sensation  as 
that  of  the  ship  first  taking  a  heavy  port  list,  then 
seeming  to  be  hung  up  on  something  for  a  few 
seconds,  after  which  the  ship  gained  momentum  and 
shifted  to  a  starboard  list  with  sort  of  a  "fishtail 
motion"  or  "corkscrewing  motion"  (Tr.  579,  580,  67- 
69, 445-448) .  The  deck  watch  officer,  Mr.  Gunderson, 
testifying  at  the  Coast  Guard  hearing  before  the  3.5 
rock  was  found,  described  the  impact  as  follows : 

"She  more  or  less  raised  up  and  also  laid  over 
to  port  about  15  degrees.  Then  she  rolled  back 
over  to  starboard  about  ten  degrees,  and 
actually,  it  felt  like  we  rolled  something  over 
.  .  .  after  we  inspected  the  bottom  [of  the  ves- 
sel] I  wondered  if  we  rolled  off  a  rock,  or  some- 
thing like  that,  and  that  made  that  sensation 
of  rolling  over"  (CGTr.  286-7). 

Immediately  following  the  impact  several  crew 
members  made  observations  astern  of  the  vessel 
and  saw  nothing  on  or  extending  out  of  the  water, 
not  even  kelp,  only  some  discoloration  (CG  Tr.  168, 
169,180,198,223). 

2.      Damage  to  the  ISLAND  MAIL: 

Both  private  and  governmental  photographs  of 
the  damaged  areas  of  the  vessel's  hull  were  taken 
and  received  in  evidence  as  Exhibit  37.  Nine  of  these 
photographs  have  been  reproduced  in  a  Book  of  Ex- 
hibits for  the  use  of  the  Court. 


It  was  stipulated  that  specified  portions  of  seven  volumes 
of  the  transcript  of  testimony  at  a  Coast  Guard  Investiga- 
tion into  the  ISLAND  MAIL  casualty  could  be  received  in 
evidence.  CR  89.  The  pertinent  volumes  were  marked  as 
Ex.  139  Tr.  1145. 
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The  photographs  and  the  testimony  establish 
without  dispute  that  the  initial  point  of  impact  was 
under  the  No.  1  hatch,  at  approximately  Frame  159, 
at  a  height  of  approximately  three  feet  above  the 
keel  on  the  starboard  side  (Tr.  609-10).  The  damage 
became  progressively  more  severe  proceeding  aft, 
and  terminated  suddenly  in  the  area  of  the  forward 
engine  room  bulkhead,  at  approximately  Frame  110, 
where  the  damage  extended  on  both  sides  of  the 
keel.  The  "aftermost"  point  of  damage  was  in  the 
vicinity  of  Frame  110,  where  an  area  20  feet  in  width 
was  "ripped  out — gashed — damaged."  The  damage 
ended  abruptly  at  that  point,  with  only  "a  few  score 
lines"  extending  aft.  While  the  vessel  was  on  dry- 
dock  Captain  Smith  took  rocks  or  rock  fragments 
from  the  damaged  hull  in  the  areas  of  Frames  157 
and  1105  (Tr.  610-612).  So  did  Pilot  Soriano,  who 
described  the  aftermost  damaged  area  as  appearing 
like  the  "crown  of  a  helmet"  (Tr.  489) . 

"The  indentations  in  the  hull  in  vicinitv  of 
Frames  152  and  153,  as  evidenced  by  Photo- 
graph No.  1598-74  and  Federal  Bureau  of  In- 
vestigation Photographs  A-2  and  A-3  of  Exhibit 
37,  conform  to  the  contour  of  the  westerly  side 
of  the  bulge  on  top  of  the  easterly  side  of  the 
rock  as  sketched  in  Exhibit  119"  (FF  18,  CR 
151-2). 

The  ISLAND  MAIL  was,  as  has  been  stated,  down 
by  her  stern — that  is,  she  wa;  deeper  in  the  water 
where  the  damage  terminated,  t  Frame  110,  than  at 
the  point  of  initial  impact.  Frame  159. 

5.  Ship  hull  frames  are  numbered  consecutively  from  the  stem 
forward  to  the  bow.  Frame  159  is  forward  of  Frame  110. 
See  Capacity  Plan  (Ex.  51). 
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3.      The  Search  for  the  ISLAND  MAIL  Rock: 

On  about  June  14,  1961,  during  a  recess  in  its  in- 
vestigation of  the  ISLAND  MAIL  casualty,  the 
United  States  Coast  Guard  requested  the  United 
States  Coast  and  Geodetic  Survey  to  determine  "the 
exact  position  of  a  reported  wreck  which  was 
charted  about  2^/2  miles  roughly  off  the  west  side  of 
Smith  Island  to  determine  the  least  depth  over  the 
wreckage.  Also  to  extend  the  investigations  suffi- 
ciently to  locate  any  other  uncharted  obstruction" 
(CGTr.  829-830)6 

The  undisputed  findings  of  the  survey  team  were 
as  follows : 

"16.  Following  the  incident  on  May  29,  1961, 
involving  the  M/V  ISLAND  MAIL,  and  during 
July,  August  and  September,  1961,  the  Govern- 
ment through  its  Coast  and  Geodetic  Survey 
undertook  hydrographic  and  wire  drag  surveys 
in  the  area  west  of  Smith  Island. 

"The  hydrographic  survey  of  the  area  west 
of  Smith  Island  in  1961  consisted  of  making 
accurate  fathometer  recordings  at  parallel 
tracks  spaced  approximately  100  meters  apart, 
comparison  with  earlier  sounding  charts,  and 
more  detailed  soundings  of  hydrographically 
suspicious  area. 

"The  wire  drag  surveys  consisted  of  suspend- 
ing a  wire  between  two  vessels  at  an  accurate 
predetermined  depth  and  sweeping  an  area.  Any 
obstruction  which  the  wire  strikes  causes  sur- 
face buoys  to  submerge  and  this  will  be  im- 
mediately obser  ed  by  the  survey  party.  Wire 
drag  operation?  at  various  depths  were  con- 
ducted throughout   the   area   west   of   Smith 


The  "reported  wreck"  referred  to  a  legend  placed  by  the 
Coast  and  Geodetic  Survey  on  published  charts  of  the  area, 
following  the  CROCKER  casualty  which  will  be  referred 
to  in  detail  later  in  this  statement. 
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Island.  Wire  dragging  was  limited  to  the  west- 
erly edge  of  the  10-fathom  curve  and  did  not 
extend  inside  of  1.7  miles  west  of  Smith  Island 
Light,  except  as  shown  on  Exhibit  22  and  did 
not  extend  further  for  the  reasons  stated  in 
Exhibit  49. 

"These  special  surveys  extended  over  a  three- 
month  period.  The  position  reported  by  Pilot 
Soriano  and  master  and  third-mate  of  the  M/V 
ISLAND  MAIL  as  the  point  of  impact  was  de- 
termined to  have  a  least  depth  as  indicated  on 
Exhibit  22. 

"17.  Although  the  hydrosrraphy  undertaken 
in  1961  was  detailed,  it  failed  to  uncover  the 
existence  of  any  uncharted  rock  at  or  near 
48°19.35'  North  Latitude  and  122°53.3'  West 
Longitude.  At  this  position  a  rock  was  there- 
after discovered  by  Navy  divers  on  July  13, 
1961.  This  rock  is  anproximately  18  feet  high, 
20  feet  wide  and  25  feet  long  and  has  a  least 
depth  of  22  feet  below  the  surface  of  the  water 
at  mean  lower  low  water.  The  rock  is  located 
1.87  miles  westerly  of  Smith  Island  Light.  This 
rock  will  be  hereinafter  referred  to  as  the  3.5 
rock"  (FF 16, 17;  CR 149-150) . 

a.  The  rock  bore  marks  of  recent  contact  with 
metal  on  its  easterly  top  side,  as  it  then  lay  (CG  Tr. 
1130,  1131,  1135,  1140,  1141,  1175,  1177,  1178,  1197, 
1202, 1216, 1217, 1219, 1223, 1232;  Exhibits  108A  and 
108B). 

b.  The  top  of  the  rock  did  not  appear  to  have  been 
broken  off  (CG  Tr.  1120, 1146, 1157, 1258) . 

c.  The  rock  also  showed  that  the  contact  with 
metal  extended  down  on  the  rock,  i.e.,  southerly, 
possibly  as  much  as  four  or  five  feet  (CG  Tr.  1217, 
1239,1202). 

d.  Where  the  contact  with  metal  on  the  rock  was 


14 

observed,  metal  was  actually  embedded  in  the  rock 
and  appeared  to  have  been  driven  into  it  (CG  Tr. 
1131, 1135, 1153, 1154, 1218, 1230) . 

c.  The  metal  indentations  or  scoring  on  the  rock 
were  in  a  north-south  direction  (CG  Tr.  1136, 1229) . 

f.  There  was  evidence  of  sea  growth,  including 
barnacles,  having  been  recently  scraped  off  the  rock 
(CG  Tr.  1216-1217,  1220,  1130,  1226,  1128;  Exhibit 
27). 

g.  Near  the  rock  were  found  plates  of  metal,  pipe 
clamps,  and  other  pieces  of  metal  (CG  Tr.  926,  927, 
991,  992,  993,  1117,  1136,  1144,  1145,  1147,  1152, 
1164,1220,1214,1215). 

h.  The  pipe  clamps  and  some  of  the  metal  pieces 
which  were  recovered  from  the  bottom  were  found 
to  be  covered  with  oil  (CG  Tr.  994, 1180, 1181, 1240) 
and  no  marine  growth  appeared  on  any  of  the  items 
of  metal  which  were  recovered  from  the  bottom 
(CG  Tr.  1242, 1243, 994-995, 1193) . 

i.  The  metal  plates  which  were  brought  to  the 
surface  appeared  to  have  been  freshly  broken  since 
the  edges  had  a  shine  and  where  the  rust  had  accum- 
ulated it  was  of  such  a  texture  to  indicate  it  was 
very  recently  deposited  in  the  water.  ( CG  Tr.  1241- 
1242).  Also  near  the  rock  were  evidences  of  paint 
fragments  of  the  type  generally  used  on  the  bottom 
of  a  ship  (CG  Tr.  1120,  1123,  1124,  1130,  1135,  1153, 
992). 

j.  The  pieces  of  plate  brought  to  the  surface  were 
found  upon  later  analysis  by  the  FBI  Laboratory,  to 
be  metallurgically  consistent  with  the  steel  in  the 
hull  of  the  ISLAND  MAIL  (Tr.  212-226;  Exhibit 
131). 
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It  was  the  opinion  of  those  who  surveyed  the  rock 
and  surrounding  area  that  the  3.5  rock  had  been  hit 
by  a  large  ship  (CG  Tr.  1184,  1185;  Exhibit  48). 

"The  indentations  in  the  hull  in  the  vicinity 
of  frames  152  and  153,  as  evidenced  by  photo- 
graphs No.  1598-74  and  FBI  photographs  A-2 
and  A-3  of  Exhibit  37  [See  Book  of  Exhibits] 
conform  to  the  contour  of  the  westerly  side  of 
the  bulge  on  top  of  the  easterly  side  of  the  rock 
as  sketched  in  Exhibit  119"  (FF  18,  CR  151-2). 

The  extensive  studies  described  by  the  District 
Court  in  its  Findings  of  Fact  16  and  17  failed  to  dis- 
close the  existence  of  any  other  uncharted  obstruc- 
tion in  the  entire  area  of  search,  except  a  previously 
unknown  group  of  rocks  at  approximately  48.19.5' 
N.  Latitude,  122°52.9'  W.  Longitude,  approximately 
1.6  miles  westerly  of  Smith  Island  Light.  These 
rocks  had  a  least  depth  of  25  feet  below  the  surface 
at  mean  lower  low  water  (FF  17,  CR  150-151).  On 
the  plus  5.4  foot  tide  existing  at  the  time  of  the 
ISLAND  MAIL  casualty,  the  least  depth  was  30.4 
feet.  No  party  contended  below  that  the  ISLAND 
MAIL  struck  this  "4-f athom  rock."^ 

4.      Contact  between  the  ISLAND  MAIL  and  the  3.5 
Rock. 

The  evidence  estabUshes  that  the  ISLAND  MAIL 
struck  the  3.5  rock  and  pushed  it  over,  from  west 
to  east.  The  rock  measured  18  feet  by  20  feet  by  25 
feet,  and  as  located  and  measured  in  July,  1961,  its 
greatest  dimension,  25  feet,  was  on  a  generally 
north-south  horizontal  axis  and  the  least  depth  of 

7.  The  District  Court  further  specifically  found  that  the  4- 
fathom  rock  was  not  struck  by  the  CHARLES  CROCKER 
in  1952  (FF  38,  CR  157-8). 
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water  over  it  at  mean  lower  low  water  was  22  feet. 
At  the  plus  5.4  foot  tide  prevailing  at  1542  hours, 
the  time  of  striking,  the  top  of  the  rock  was  27.4' 
below  the  surface  (FF  19,  CR  152) ,  if  it  then  rested 
in  its  present  posture. 

The  draft  of  the  ISLAND  MAIL  at  the  point  of 
initial  impact  on  her  hull  was  24'  8.64"  and  it  is  un- 
disputed that,  had  the  ISLAND  MAIL  been  dead  in 
the  water  with  the  middle  of  her  No.  1  hatch  directly 
over  the  3.5  rock,  there  would  have  been  over  2  feet 
7  inches  of  clearance  between  the  top  of  the  rock  (as 
it  existed  on  July  13,  1961)  and  the  vessel's  keel 
(FF  43,  Oral  Opinion,  Tr.  1133;  FF  20,  CR  152). 
Since  the  initial  point  of  indentation  in  the  hull  was 
at  a  point  three  feet  above  the  keel,  there  would 
have  been  over  5  feet  7  inches  clearance  between 
point  of  impact  on  ship  and  rock,  assuming  the 
rock  to  have  been  in  the  July  13,  1961  position, 
at  the  time  it  was  struck  by  the  ISLAND  MAIL  on 
May  29, 1961. 

No  evidence  of  any  fact  or  circumstance  which 
could  have  brought  the  ISLAND  MAIL  into  contact 
with  the  3.5  rock,  as  that  rock  lay  on  July  13,  1961, 
was  submitted. 

The  Government  did  produce  a  witness,  Anselm 
Beal,  of  the  David  Taylor  Model  Basin,  who  testified 
to  the  phenomenon  of  sinkage  (CR  312-350).  His 
testimony  can  be  summarized  briefly  by  saying  that 
he  testified  to  various  increases  in  draft  which  sink- 
age  would  produce  in  a  C-2  vessel,  having  the  sta- 
tionary drafts  of  the  ISLAND  MAIL,  the  extent  of 
increase  in  draft  being  dependent  primarily  on  speed 
of  the  vessel  and  depth  of  the  water.  The  range  of 
draft  increases  testified  to  by  the  witness  was  from 
one  foot  forward,  four  inches  astern  (at  15.5  knots 
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in  deep  water)  (CR  320)  to  two  feet  eight  inches 
bow  and  stern  (at  14.7  knots  after  a  half-mile  run  in 
36  feet  of  water)  (CR  321).  It  was  later  developed 
that  the  witness'  calculations  had  been  made  with 
reference  to  a  C-2  freighter  not  shown  by  the  evi- 
dence to  be  sufficiently  similar  to  the  ISLAND 
MAIL  to  give  validity  to  his  calculations  and  his 
testimony  was  received  only  for  the  limited  purpose 
of  explaining  the  possibility  of  contact  between  a 
vessel  and  an  underwater  object  where  the  draft  and 
water  depth,  considered  exclusively,  would  indicate 
a  clearance  (FF  21,  CR  152;  Tr.  348-9).  In  any 
event,  as  the  District  Court  found,  his  testimony  as 
to  a  maximum  mean  sinkage  of  two  feet  eight  inches 
[under  his  maximum  speed-minimum  depth  hypo- 
thesis] would  leave  a  clearance  of  over  two  feet 
eleven  inches  between  the  point  of  indentation  on 
the  ISLAND  MAIL  and  the  top  of  the  rock  in  its 
July,  1961  position  (i.e.,  with  a  height  of  18  feet) 
and  the  District  Court  found  ".  .  .  there  is  nothing 
in  the  evidence  to  account  for  this  difference"  (FF 
43,  Oral  Opinion,  Tr.  1136)  .8 

The  calculations  can  be  presented  as  follows: 

Depth  of  Water  Over  Top  of 

Rock  at  MLLW 22' 

Plus  Stage  of  Tide 5'  4" 

Depth  of  Water  Over  Rock  at 

1542  27'    4" 

Depth  of  Keel  at  Impact  Point     24'  8.64" 
Minus  Vertical  Distance  of 

Impact  Point  Above  Keel ....       3' 

21'  8.64" 

8.  The  Court  said  2  feet  101/2  inches  at  Tr.  1136,  but  it  was 
then  using  the  figure  +5'  3"  for  the  stage  of  the  tide.  It 
later  corrected  this  figure  (FF  19,  CR  152) . 
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Plus  Maximum  Sinkage  2'  8' 


Depth  of  Impact  Point 24'     4.64'' 

Minimum  Clearance  Over 

Rock  in  July,  1961  position  2'  11.36" 

Apart  from  the  demonstrable  physical  impossibil- 
ity of  contact  between  the  ISLAND  MAIL  and  the 
3.5  rock,  as  it  was  positioned  on  July  13, 1961,  other 
evidence  compels  the  conclusion  that,  prior  to  and 
at  the  time  of  the  ISLAND  MAIL  striking,  it  rested 
on  a  different  side,  with  25  feet  (rather  than  18 
feet)  as  its  vertical  dimension,  and  that  it  was  rolled 
over  by  the  ISLAND  MAIL. 

The  Watch  officer,  Gunderson,  testifying  before 
any  rock  had  been  located  by  the  Government,  testi- 
fied that  "it  felt  like  we  rolled  something  over  .  .  . 
I  wondered  if  we  rolled  off  a  rock  or  something  like 
that,  and  that  made  the  sensation  of  rolling  some- 
thing over."  (CG  Tr.  286-7) . 

The  initial  impact  on  the  ISLAND  MAIL  was 
on  its  starboard  side,  the  east  side  of  the  vessel. 
Examination  of  the  rock  disclosed  evidence  of 
recent  contact  with  metal  on  its  easterly  side,  as  it 
lay  on  July  13, 1961 ;  clear  evidence  that  the  face  of 
the  rock  which  was  easterly  on  July  13,  1961  had 
been  its  top  when  it  was  first  struck  by  the  ISLAND 
MAIL.  No  explanation  for  impact  between  the  east- 
erly sides  of  two  objects — vessel  and  rock — was 
offered — and  none  can  be  imagined. 

The  District  Court  found  that  "the  most  probable 
possibility"  was : 

".  .  .  that  the  ISLAND  MAIL  struck  the  3.5 
Rock  and  pushed  it  over — from  west  to  east  and 
that  the  existing  easterlv  portion  of  the  top  was 
formerly  on  the  westerlv  side  near  the  top.  In 
such  a  position  the  rock  would  be  25  feet  in 
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height — contact  between  the  vessel  and  the 
rock  would  be  possible  and  the  areas  of  damage 
to  the  vessel  would  be  consistent  with  the  mark- 
ings noted  on  the  south  side  and  the  easterly 
portion  of  the  top  of  the  rock"  (FF  43,  Oral 
Opinion,  Tr.  1138). 

Appendix  5  to  this  brief  is  a  graphic  presentation 
of  the  evidence  relating  to  the  following: 

(1)  The  relative  drafts  of  the  ISLAND  MAIL 
and  CHARLES  CROCKER  and  the  height  above 
their  respective  keels  of  the  initial  point  of  damage ; 

(2)  The  stage  of  the  tide  at  the  time  of  the  casu- 
alty to  each  vessel ; 

(3)  The  depth  of  water  over  the  rock  in  its  posi- 
tion as  found  by  the  divers,  and  in  an  upright 
position. 

The  sketch  was  presented  to  the  trial  court  as 
an  exhibit  to  appellant's  memorandum  analysis 
of  the  evidence,  but  was  not  commented  upon  by  the 
Court. 

5.     The  SS  CHARLES  CROCKER   Struck  The  3.5 
Rock  In  1952. 

Much  of  the  evidence  at  the  trial  related  to  a 
casualty  involving  the  SS  CHARLES  CROCKER,  a 
U.  S.-flag   Liberty,   which   struck   an   underwater 
object  in  the  area  west  of  Smith  Island,  while  en 
route  from  Seattle  to  Alaska,  on  June  18,  1952, 

Private  Cargo  submits  that  the  evidence  at  trial 
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established  that  the  object  struck  by  the  CROCKER 
was  the  3.5  rock^. 

The  District  Court  held  otherwise  and  concluded 
that  since  the  CROCKER  did  not  strike  the  3.5  rock 
the  Government's  negligence  in  connection  with  that 
incident  was  not  a  proximate  cause  of  the  ISLAND 
MAIL  casualty  (FF  43,  Oral  Opinion,  Tr.  1145). 
Affirmatively,  the  Court  found  that  on  June  18, 
1952,  the  CROCKER  struck  a  rock  somewhere  in  the 
general  area  of  the  rock  now  shown  on  the  Govern- 
ment Charts  as  "Rock — 4  fathoms — 24  feet"  (See 
Ex.  79  A).  The  Court  acknowledged  that  the 
Crocker  could  not  have  struck  the  4  fathom  rock 
itself — over  which  the  CROCKER  would  have 
passed  with  ample  clearance  (FF  38,  CR  158;  Tr. 
660-6;  FF  25,  CR  153-4;  Ex.  91,  92  a) .  Thus,  the  rock 
which  the  CROCKER  struck,  under  the  District 
Court  finding,  is  a  hypothetical  rock,  undiscovered 
and  uncharted,  about  1.6  miles  off  Smith  Island 
Light. 

The  evidence  as  to  the  position  of  the  CROCKER 
at  the  time  of  its  casualty  is  set  forth  in  Agreed 
Fact  No.  16  of  the  Pre-Trial  Order  (CR  23,  24),  in 
the  Enclosures  to  the  Order  (CR  85-88)  and  in  the 
trial  testimony  of  her  Master,  Captain  Dexter  Flint 
(Tr.  638-711). 

Briefly  summarized,  the  CROCKER'S  Master  re- 
ported the  striking  of  an  obstruction  two  miles,  281° 

9.  Alternatively,  if  the  evidence  did  not  compel  such  a  find- 
ing, Private  Cargo  contends  that  proper  non-negligent  con- 
duct by  the  Government  in  the  dissemination  of  informa- 
tion pertaining  to  the  CROCKER  casualty,  would  have 
given  adequate  warning  to  those  navigating  the  ISLAND 
MAIL  of  the  necessity  for  giving  a  "wide  berth"  to  the  area 
where  the  3.5  rock  was  ultimately  discovered.  Failure  to 
give  adequate  warning  was  negligence  which  was  a  proxi- 
mate cause  of  the  ISLAND  MAIL  casualty. 
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T  from  Smith  Island  Light.  The  initial  report,  re- 
layed by  Captain  Flint's  company  to  the  Coast 
Guard,  was  supplemented  by  an  official  report  from 
the  Master  to  the  Coast  Guard  at  Seattle  on  July  2, 
1952  and  a  duplicate  to  the  Coast  Guard  at  Portland 
on  July  7, 1952  (Ex.  11, 12) .  The  official  report  form 
gave  the  same  location,  two  miles,  281°  T  from  Smith 
Island  Light,  a  position  790  feet,  or  less  than  two 
ship  lengths,  west  of  the  location  of  the  3.5  rock. 

On  July  7, 1952,  Captain  Flint  delivered  a  lengthy 
report  to  the  Coast  Guard  at  Portland  (Ex.  14)  lo 
stating  the  same  conclusion  as  the  official  report 
with  respect  to  the  position  of  striking,  but  setting 
out  additional  facts,  including  a  chain  of  five  fa- 
thometer soundings  taken  in  the  six-minute  period 
commencing  four  minutes  prior  to  the  time  of 
striking,  as  well  as  a  position  fix  taken  one  minute 
prior  to  striking,  which  position  places  the  vessel 
at  that  time  1.9  miles,  270°  T  from  Smith  Island 
Light,  or  only  about  180  feet  west  of  the  3.5  rock. 

Captain  Flint  was  a  witness  at  both  the  Coast 
Guard  hearing  concerning  the  ISLAND  MAIL 
casualty,  and  at  the  trial  below.  He  testified  posi- 
tively and  affirmatively  to  the  truth  of  facts  pre- 
viously reported  by  him  to  the  Coast  Guard,  and  in 
particular  to  the  position  of  the  CROCKER  striking 
as  two  miles,  281°  T  from  Smith  Island  Light. 

No  other  person  aboard  the  CROCKER  was  called 
as  a  witness,   and  there  was   no   other  evidence 

10.    Printed  as  Appendix  2  to  this  Brief. 
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offered  or  received  on  the  issue  of  its  position  at  the 
time  of  striking.  11 

Cross-examination  of  Captain  Flint  by  the  Gov- 
ernment at  trial  was  brief  (Tr.  693-709).  No  attack 
was  made  on  the  bearings  or  positions  testified  to 
by  him,  or  contained  in  Exhibits  11,  12  and  14  (Ap- 
pendix 2)  submitted  by  him  to  the  Government  in 
1952. 

Hence,  the  evidence  before  the  trial  court  on  the 
issue  of  the  position  of  the  object  struck  by  the 
CROCKER  in  1952  was  contained  in  the  testimony 
of  Captain  Flint  and  Exhibits  11,  12  and  14.  This 
information  has  been  plotted  on  Appendix  3,  of  this 
Brief,  and  is  as  follows : 

1.  Fix  No.  1.  Smith  Island  Light  was  abeam  at 
1401  on  a  course  of  340°  T,  a  distance  of  two  miles 
(Ex.  16).  The  helmsman  was  ordered  to  change 
course  to  039°  T,  on  a  rudder  angle  of  5°,  or  "easy". 

2.  Fix  No.  2.  At  1405,  the  vessel  was  on  a  course 
of  360°  with  Iceberg  Point  Light  dead  ahead  and 
Smith  Island  Light  bore  1.9  miles,  90°  T  from  the 
CROCKER. 

3.  Fix  No.  3.  Thirty  seconds  prior  to  the  time  of 
impact,  the  helm  of  the  CROCKER  had  been  put 
hard  left,  but  she  was  just  starting  to  swing  at  im- 

11.  Commander  Conway,  the  Coast  Guard  officer  who  con- 
ducted an  investigation  of  the  CROCKER  incident  was 
called  by  the  Government  and  testified  that  he  had  both 
interviewed  and  taken  the  testimony  of  the  CROCKER 
helmsman,  Engineer  on  watch  and  the  Second  Mate.  He 
was  permitted  to  testify  as  to  the  information  obtained 
by  the  Government  from  them,  but  "only  and  solely  for 
the  purpose  of  determining  what  information  was  avail- 
able to  the  government"  (Ruling  of  Trial  Judge,  Tr.  1023; 
see  also  Tr.  1029).  Later  Commander  Conway  was  per- 
mitted to  plot  on  Ex.  40-A  his  interpretation  of  the  in- 
formation obtained  by  him  from  the  helmsman  and 
second  mate. 
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pact.  By  interpolation  between  his  pre-impact  and 
post-impact  position  fixes,  Captain  Flint  determined 
the  point  of  striking  to  have  been  two  miles,  281°  T 
from  Smith  Island  Lighthouse. 

It  is  apparent  that,  when  considered  in  conjunc- 
tion with  the  intensive  hydrographic  studies  of  a 
large  area,  supplemented  by  wire  drag  studies  of  the 
area  from  1.6  to  2.27  miles  west  of  the  Smith  Island 
Light,  all  of  which  failed  to  locate  any  other  object 
which  either  the  trial  court  or  any  party  has  now  or 
ever  suggested  was  struck  by  the  CROCKER,  these 
fixes  compel  the  conclusion  that  the  CROCKER  could 
only  have  struck  the  3.5  rock.  If  situated  in  a  position 
with  25,  rather  than  18,  feet  as  its  vertical  dimen- 
sion, the  depth  of  water  over  its  top  would  have  been 
15  feet  at  mean  lower  low  water  (22  feet  minus  7 
feet),  and  at  the  plus  4'6''  tide  at  the  time  of  the 
CROCKER  casualty  (FF  38,  CR  158) ,  its  top  would 
have  been  19  feet  six  inches  below  the  surface,  which 
depth  should  be  related  to  the  CROCKER'S  midship 
draft  of  21  feet  11  inches. 

In  the  face  of  the  incontrovertible  proof  afforded 
by  the  wire  drags  that  the  CROCKER  could  not 
have  struck  any  object,  other  than  the  3.5  rock, 
within  the  wire-dragged  area,  the  District  Court 
found  the  CROCKER  struck  a  hypothetical  rock  (as 
yet  uncharted — see  Ex.  67,  a  chart  corrected  to  1963) 
just  east  of  the  east  boundary  of  the  wire-dragged 
area,  the  existence  of  which  was  not  confirmed  by 
the  hydrographic  surveys  or  established  by  any 
other  evidence  whatever. 

No  evidence  admitted  on  the  issue  supports  such 
a  finding.  The  trial  judge  based  such  a  finding  on 
the  testimony  of  a  Government  witness,  made  the 
Court's  own  witness  for  this  purpose,  interpreting 
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the  fathometer  readings  set  out  in  Exhibit  14.  The 
instructions  given  the  witness  and  his  exact  testi- 
mony, are  of  such  importance  that  they  will  be  ex- 
tensively treated  below. 

The  District  Court  found  that  the  CROCKER 
struck  some  hypothetical  object  about  1.6  miles 
west  of  Smith  Island  Light.  This  finding  was  based 
on  testimony  of  Witness  Edmonston.  However,  as 
will  plainly  appear  from  the  following  synopsis,  in 
his  studies  made  at  the  court's  direction  Edmonston 
was  restricted  to  two  possible  courses  of  the 
CROCKER  off  Smith  Island,  neither  of  which  had 
substantial  support  in  the  evidence.  As  will  further 
appear,  his  testimony  amounted  to  no  more  than 
this:  He  found  a  fair  consistency,  at  a  distance  of 
1.6  miles  from  Smith  Island  Light,  between  two  of 
the  CROCKER'S  pre-impact  fathometer  readings — 
and  one  post-impact  reading — on  the  one  hand,  and 
the  depth  datum  given  by  the  1961  hydrographic 
studies  on  the  other  hand. 

Witness  Edmonston  did  not  testify  that  the  1.6 
mile  course  was  most  consistent  of  all  possible 
courses  with  the  CROCKER'S  fathometer  readings. 
He  did  not  testify  tha,t  the  fathometer  readings  were 
incompatible  with  a  course  leading  the  CROCKER 
over  the  3.5  rock.  It  cannot  be  overemphasized  that 
his  testimony  established  only  this :  That  the  fath- 
ometer readings  were  inconsistent  with  the  2.2  mile 
course  and  that  some  of  the  readings  were  fairly 
consistent  with  the  only  alternative  course  given 
him  by  the  Court.  (No  party  to  these  actions  ever 
contended  that  the  CROCKER  had  been  on  a  2.2  mile 
course,  but  the  witness  was  nevertheless  instructed 
by  the  Court  to  test  this  course  against  the  fath- 
ometer readings.) 
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The  so-called  "consistent"  course  at  1.6  finds  other 
evidentiary  support  only  in  a  mechanical  plotting 
error  by  Witness  Conway  which  was  called  to  the 
District  Court's  attention  and  which  is  inconsistent 
with  all  other  evidence  of  the  CROCKER'S  course 
on  June  18, 1952. 

In  fact,  on  cross-examination  Edmonston  agreed 
that  west  of  the  1.6  mile  course  (i.e.  in  the  direction 
of  the  3.5  rock )  there  is  a  fair  degree  of  consistency 
on  all  courses,  until  the  bank  slopes  off  west  of  the 
3.5  rock. 

Because  of  the  extreme  importance  of  this  point 
we  have  set  out  below  at  some  length  a  synopsis 
of  the  instructions  given  Edmonston  by  the  Court, 
his  testimony  in  response  to  those  instructions  and 
our  comment  in  connection  therewith. 

1.  At  page  998  of  the  transcript,  the  trial  judge  re- 
quested the  witness  Edmonston,  former  Chief  of 
the  Nautical  Chart  Branch,  U.  S.  Coast  and  Geodetic 
Survey,  to  take  the  fathometer  soundings  reported 
by  Captain  Flint,  as  set  forth  in  Ex.  14  (Appendix 
2),  and  relate  them  to  the  hydrographic,  wire  drag 
and  diving  investigations  made  of  the  area. 

2.  At  pages  1041-1044  of  the  transcript,  in  re- 
spone  to  a  request  for  clarification,  Mr.  Edmonston 
was  instructed  to  assume,  in  his  analysis,  that  the 
CROCKER  had  Smith  Island  Light  2.2  miles  abeam 
on  a  course  of  340°  T,  and  that  it  thereafter  swung 
slowly  right  to  039°  T,  at  a  speed  of  11  knots.  (No 
party  or  witness  contended  that  the  CROCKER  was 
2.2  miles  off  Smith  Island  Light.  Captain  Flint  ex- 
plained that  the  2.2  distance,  which  appeared  in  the 
CROCKER  log,  was  an  error  which  he  corrected 
immediately  (Ex.  11, 12, 14)  ) . 
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3.  At  page  1051  of  the  transcript,  Mr.  Edmonston 
was  requested  to  make  a  study  assuming  a  distance 
off  Smith  Island  Light  of  1.6  miles.  This  figure  was 
not  based  on  the  testimony  of  any  CROCKER  wit- 
ness, but  on  the  plotting  of  Captain  Conway,  based 
upon  his  trial  testimony  as  to  the  information  by  him 
from  the  CROCKER'S  helmsman  and  second  mate 
twelve  years  earlier.  12  in  court,  Conway  plotted  the 
information  on  Ex.  40-A  as  "a  little  over  1.6  miles" 
(Tr.  1048).  Another  Conway  plot  of  other  informa- 
tion from  the  same  source  produced  a  distance  of 
1.75  miles  off  (Tr.  1050).  In  fact,  in  arriving  at  the 

1.6  plus  distance  off  Conway  had  made  a  plotting 
error,  in  that  he  laid  off  a  course  of  339°  T  to  Cattle 
Point  Light,  rather  than  340°  T.  He  also  testified  that 
he  had  plotted  it  several  times  and  it  usually  was 

1.7  off.  Nevertheless  the  Court  instructed  Edmons- 
ton to  "use  1.6  anyway"  (Tr.  1050-1).  Proper  plot- 
ting of  a  bearing  of  340°  T  from  Cattle  Point  Light 
producep  a  distance  off  Smith  Island  Light  of  ap- 
proximately 1.75  miles. 

4.  Mr.  Edmonston  was  recalled  as  the  Court's  wit- 
ness at  Tr.  1098.  At  Tr.  1098,  he  related  the  five 
fathometer  readings  taken  from  Ex.  14  to  the  wire 
drag  and  hydrographic  studies  assuming  a  1401 
distance  off  Smith  Island  Light  of  2.2  miles  and  a 
gradual  right  turn  from  that  position  to  1406,  when 
a  hard  left  was  made.  His  testimony  indicated  that 
there  was  no  correlation  in  the  fathometer  readings 
and  the  determined  depths  at  such  a  distance. 

5.  At  Tr.  1099,  the  witness  compared  the  three 


12.  Objectionable  hearsay,  which  was  offered  and  admitted 
for  the  restricted  purpose  of  determining  what  informa- 
tion was  available  to  the  Government  (Tr.  1023)  whether 
true  or  not. 
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pre-impact  fathometer  readings  with  the  depth 
datum,  assuming  a  1402  position  of  1.6  miles  off 
Smith  Island  Light,  and  found  lesser  variations  than 
at  2.2  miles  off,  i.e. 

Fathometer  Depth  Datum 

1402  113/4  less  than  10 

1405  83/4  61/4  -  61/2 

1406  6I/4  51/2 

6.  At  Tr.  1099-1100,  the  witness  was  asked  by  the 
Court  "whether  it  would  be  possible"  for  the 
CROCKER  to  have  struck  the  3.5  rock.  His  testi- 
mony was  as  follows : 

"THE  WITNESS:  Sir,  I  only  have  one  sound- 
ing, and  that  is  eight  and  three-quarters,  that 
I  could  use  in  determining  the  position,  assum- 
ing that  the  three  and  one-half,  at  the  six  and 
one-quarter  when  he  turned  hard  left,  and  that 
eight  and  three-quarters  would  be  in  agreement 
with  the  soundings  on  the  hydrographic  survey. 

"THE  COURT:  So  on  the  soundings— 

"THE  WITNESS:  You  have  only  one  sound- 
ing to  judge  it  by. 

"THE  COURT:  I  see. 

"THE  WITNESS:  That  is  all.  That  one 
sounding  would  be  in  agreement  between  the  six 
and  one-quarter  on  the  top  of  the  rock  of  three 
and  one-half  fathoms." 

7.  At  Tr.  1101,  Government  counsel  inquired  into 
the  comparison  at  1.6  miles  off  Smith  Island  Light. 
The  witness  stated : 

".  .  .  at  1.6  miles  we  have  two  soundings  that 
agree  fairly  well  with  the  hydrography." 

He  later  modified  this  to  say  that  three  of  the  five 
readings  (including  one  post-impact  reading  based 
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on  the  witness*  assumption  of  the  CROCKER'S 
course  change  following  her  hard  left  rudder  at 
1406)  were  fairly  consistent  with  the  depth  datum 
(Tr.  1105-6). 

8.  At  Tr.  1108,  the  witness  compared  the  fathom- 
eter readings  with  the  depth  datum,  assuming  a 
starting  position  of  1.8  miles  off  Smith  Island  Light 
with  the  following  results : 

Time  Fathometer  Depth  Datum 

1405  83/4  8-101/2 

1406  61/4  91/2-10 

1407  93/4  12 

1408  113/4  16 

In  response  to  the  Court's  question  "So  that  isn't 
too  inconsistent?",  the  witness  replied  "No,  sir." 
(Tr.ll08). 

The  District  Court's  use  of  this  testimony  as  a 
basis  for  its  finding  that  the  CROCKER  struck  a 
rock  entirely  outside  the  area  of  intensive  investiga- 
tion and  wire-drag  studies  made  by  the  Government 
following  the  ISLAND  MAIL  casualty  must  be 
viewed  in  the  following  light : 

1.  The  1.6  mile  distance  off  used  by  the  witness, 
and  testified  to  by  him  as  being  "fairly  consistent" 
with  the  depth  datum  was  predicated  on  Conway's 
hearsay  testimony  as  to  the  information  obtained 
from  other  persons.  Such  testimony  was  admitted 
"whether  true  or  not"  solely  to  show  "what  informa- 
tion was  available  to  the  government"  (Tr.  1023). 
Moreover,  Conway  had  erred  in  his  plotting — there 
was  no  evidence  before  the  Court,  hearsay  or  other- 
wise, which  would  place  the  CROCKER  less  than 
1.75  miles  off  at  1402. 
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2.  The  hydrographic  surveys  were  a  slender  reed 
to  bear  the  burden  attempted  to  be  placed  upon 
them.  They  are  nothing  more  nor  less  than  record- 
ings of  fathometer  readings  made  on  parallel  tracks 
spaced  approximately  100  meters  apart  ( FF  16,  Tr. 
150).  They  record  and  chart  the  depths  on  the 
parallel  tracks — they  do  not  record  or  chart  the 
depths  between  the  tracks.  The  soundings  recorded 
were  not  made  by  a  vessel  following  the  course  of 
the  CROCKER.  Certainly  some,  and  probably  all, 
of  the  CROCKER  soundings  were  made  in  the  inter- 
stices between  the  hydrographic  survey  soundings. 

3.  The  witness,  in  constructing  the  overlay  (Ex. 
138)  which  he  used  as  a  basis  for  his  comparison, 
attempted  to  trace  the  track  and  speed  of  the 
CROCKER  prior  to  impact  as  well  as  possible  from 
the  information  available  to  him  in  Ex.  14  (Tr.  998) , 
but  there  was  no  reliable  information  available  to 
him  to  lay  out  the  course  of  the  vessel  after  the  hard 
left  rudder,  at  1406,  followed  by  the  impact  and  the 
roll  to  port.  The  post-impact  soundings  are  ob- 
viously meaningless  in  view  of  the  wholly  arbitrary 
course  line  laid  out  for  the  1407  and  1408  readings. 

4.  There  was  no  testimony  whatever  tending  in 
any  way  to  indicate  either  that  the  witness  was 
qualified  to  undertake  to  position  the  CROCKER  on 
the  basis  of  the  datum  available  to  him,  or  that  the 
method  which  he  employed  was  a  recognized  and 
sufficiently  reliable  method  of  doing  so.  In  fact 
there  was  no  testimony  that  the  method  used  had 
ever  been  used  before. 

5.  The  witness  did  not  testify  that  in  his  opinion 
the  datum  submitted  to  him  established  that  the 
CROCKER  was  approximately  1.6  miles  or  less  off 
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Smith  Island  Light.  Rather,  he  testified  that  the 
fathometer  readings  of  the  CROCKER  were  "fairly 
consistent"  with  such  a  distance,  but  also  that  they 
were  not  "too  inconsistent"  with  a  distance  of  1.8. 
No  one  contended  at  trial,  and  no  one  contends  now, 
that  the  distance  off  was  2.2  miles,  which  his  testi- 
mony tended  to  eliminate  as  a  possibility. 

6.      Govemment  Negligence  Following  the  CROCKER 
Casualty. 

Following  the  CROCKER  casualty  of  June  18, 
1952,  her  Master  initiated  four  reports  to  the  Gov- 
ernment. 

The  first,  a  radio  message  to  the  ship  operator's 
Seattle  office,  was  relayed  by  it  to  the  Coast  Guard, 
both  verbally  and  in  writing  on  June  19,  1952.  It 
appears  verbatim  in  the  Pretrial  Order  at  Tr.  25, 
and  indicated,  in  substance,  that  the  CROCKER 
had  hit  an  obstruction  at  a  distance  of  two  miles 
from  Smith  Island  Light,  bearing  281°  T,  and  that  it 
was  believed  to  be  sunken  wreckage. 

On  June  19,  1952  a  radio  notice  to  Mariners  was 
issued  by  the  Coast  Guard,  reporting  that  the 
CROCKER  had  "struck  obstruction  two  miles  281° 
T  from  Smith  Island  Light."  (Tr.  26) . 

The  position  of  the  obstruction  reported  by  the 
CROCKER  in  its  first  report  (and  all  subsequent 
reports)  was  approximately  800  feet  west  of  the 
now  established  location  of  the  3.5  rock  (See  Ex. 
79A). 

Also  on  June  19, 1952,  at  the  request  of  the  Seattle 
office  of  the  Coast  Guard,  the  USCG  Patrol  Boat 
83484,  conducted  a  90-minute  sonar  and  visual 
search  for  the  reported  wreckage.  Although  the 
reported  position   of  striking  was  northwest   of 
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Smith  Island  Light  {i.e.,  281  True),  the  vessel's 
log  indicates  that  the  search  area  was  two  miles  SW 
of  Smith  Island  (PTO,  Par.  17,  CR  27).  In  response 
to  a  Request  For  Admission,  the  Government  ad- 
mitted the  area  of  search  was  "Two  miles  southwest 
of  Smith  Island"  (Tr.  716) .  At  trial,  the  Chief  Boat- 
swain in  charge  of  the  83-foot  patrol  craft  at  the 
time  of  the  search  some  12  years  earlier  was  per- 
mitted to  testify,  over  objection,  contrary  to  his  log, 
the  only  contemporaneous  written  record,  and  to  the 
Government's  Admission,  that  the  area  of  search 
was  "about,  oh,  1.5  miles  to  2  miles  to  the  westward 
of  the  island  light  .  .  ."  (Tr.  718).  The  patrol  boat 
had  no  fathometer  (Tr.  720).  It  reported  no  con- 
tacts or  results  at  all  (Tr.  724) . 

No  other  search  or  investigation  to  determine  the 
character,  location,  depth  or  height  of  the  obstruc- 
tion struck  by  the  CROCKER  v/as  conducted  by  the 
Government  until  after  the  ISLAND  MAIL  casualty 
(PTO,  Par.  17,  CR  17;  FF  32,  Tr.  155A) . 

On  June  27,  1952,  there  was  filed  with  the  Coast 
Guard  at  Seattle  the  CROCKER'S  Report  of  Marine 
Casualty,  prepared  by  Captain  Flint  on  June  19, 
1952  (Ex.  11,  CR  85)  reporting  that  the  vessel  had 
"apparently  scraped  over  wreckage  or  other  un- 
charted danger"  at  a  position  two  miles,  281°  T  from 
Smith  Island  Light.  A  duplicate  report  was  filed 
by  Captain  Flint  with  the  Coast  Guard  at  Portland, 
Oregon,  on  July  7,  1952  (Ex.  12,  PTO,  Par.  16  e,  CR 
26).  In  the  space  provided  for  "Recommendations 
for  Corrective  Safety  Measures",  Captain  Flint 
stated  as  follows: 

"In  view  of  the  fact  that  all  ships  bound  to 
or  from  Rosario  Strait,  Anacortes,  Bellingham 
or  Blaine  must  now  pass  West  of  Smith  Island 
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since  the  regular  channel  to  the  East  of  it  is 
now  closed  by  the  navy  the  waters  West  of 
Smith  Island  should  be  thoroughly  examined 
and  this  uncharted  danger  located  and  buoyed 
as  a  protection  to  shipping."  (CR  86 — Item  33) . 

His  recommendation  for  location  of  this  un- 
charted danger  was  repeated  in  a  narrative  letter 
report  from  Captain  Flint  to  the  Coast  Guard,  Port- 
land, dated  July  7,  1952  (Ex.  14),  which  is  printed 
in  the  record  at  87-88,  and  as  Appendix  2  to  this 
brief.  In  Ex.  14,  Captain  Flint  states  that  the  object 
was  ''either  submerged  wreckage,  possibly  a  sunken 
target  from  the  nearby  Naval  Operations  Area,  or  a 
pinnacle  rock."  He  also  added  to  previous  reports  a 
fix  obtained  one  minute  before  striking,  viz.,  Ice- 
berg Point  Light  dead  ahead  on  a  course  of  360°  T, 
with  Smith  Island  Light  abeam,  or  a  bearing  of  90° 
T.  This  fix  is  plotted  in  Appendix  4  to  this  brief  as 
"Fix  2 — 1405  position."  The  narrative  report  also  set 
forth  five  fathometer  readings  taken  during  the  6- 
minute  interval  commencing  four  minutes  prior  to 
the  impact. 

The  CROCKER  was  drydocked  for  inspection  and 
repair  of  her  damage  (at  a  cost  of  $60,000.00)  at 
Portland  from  July  12  to  21,  1952  (FF  33,  CR 
155A).  While  drydocked,  its  bottom  was  inspected, 
and  in  the  presence  of  a  Coast  Guard  officer,  a  piece 
of  broken  rock  was  removed  from  the  damaged  area 
of  the  vessel  "from  which  the  inference  could  easily 
be  drawn  that  the  vessel  struck  a  rock  rather  than 
submerged  wreckage"  (FF  37,  CR  157) . 

Commander  Conway  conducted  an  investigation 
into  the  CROCKER  casualty,  which  included  inter- 
viewing and  taking  the  testimony  of  the  CROCK- 
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ER's  mate  and  helmsman  (Tr.  1017,  1022,  1208). 
These  men  were  not  called  as  witnesses  at  the 
ISLAND  MAIL  trial,  and,  of  course,  were  never 
subject  to  cross-examination  on  behalf  of  Private 
Cargo  (or  any  other  party  to  these  actions).  Con- 
way's testimony  as  to  the  information  he  obtained 
from  them  was  offered  and  admitted  **only  and 
solely  for  the  purpose  of  determining  what  informa- 
tion was  available  to  the  government  .  .  .  Whether 
true  or  not."  (Tr.  1022-23) . 

Commander  Conway's  determination  was  that 
the  CROCKER  sustained  its  casualty  inside  the  10- 
fathom  curve,  but  he  could  not  determine  where 
(Tr.  1054) .  It  could  have  been  in  the  outermost  kelp 
area  (Tr.  1055),  although  he  admitted  that  all  wit- 
nesses questioned  by  him  testified  they  saw  no 
kelp  (Tr.  1081). 

Commander  Conway  had  received  a  copy  of  the 
Notice  to  Mariners  reporting  the  striking  of  an  ob- 
struction at  two  miles,  281°  T  from  Smith  Island 
Light  (Tr.  1058).  Although  he  concluded  that  the 
CROCKER  casualty  had  occurred  somewhere  inside 
the  10-fathom  curve,  and  although  a  Coast  Guard 
internal  instruction  required  reporting  to  the  Corps 
of  Engineers  or  the  Coast  and  Geodetic  Survey  *'if 
something  isn't  right",  he  made  no  report  to  the 
Coast  and  Geodetic  Survey  (Tr.  1056-57).  With 
reference  to  the  "Wreckage  Rep."  which  he  knew 
had  been  a  symbol  placed  on  the  charts  by  the  Coast 
and  Geodetic  Survey,  he  took  no  action  (this  symbol 
is  discussed  at  length  below) .  Asked  why,  his  testi- 
mony was : 

"My  determination  was  that  this  grounding 
was  due  to  failure  to  take  bearings.  That  is 
what  I  was  to  determine.  The  Coast  and  Geo- 


34 

detic  Survey,  I  don't  know  whether  or  not  they 
ever  had — whether  he  hit  a  v/reck  or  a  sub- 
merged object,  or  what  he  hit.  I  just  let  it  sit 
there.  There  was  nothing  I  could  do  about  it;  it 
was  reported.  It  is  advisory,  and  that  was  my 
contention  there  still  may  be  a  v/reck  there; 
I  don't  know."  (Conway,  Tr.  1061-2) . 

In  addition  to  the  radio  Notice  broadcast  to 
Mariners  on  June  19,  1952  (CR  28),  there  was  pub- 
lished by  the  U.  S.  Navy  Hydrographic  Office,  on 
the  same  date,  the  following  written  notice,  termed 
a  "HYDROPAC". 

"Sunken  wreckage  reported  position  48° 
19'32"  N,  122°  53.40"  W."  (CR  28) 

On  July  5,  1952,  a  written  Weekly  Notice  to 
Mariners,  published  by  the  Coast  Guard  and  Hydro- 
graphic  Office,  stated  as  follows : 

"Sunken  wreckage  has  been  reported  in  48° 
19^32"  N.,  122°  53^40"  W.  A  danger  circle  with 
the  note  'wreckage — rep.  1952'  will  be  charted 
in  the  above  position." 

Both  the  HYDROPAC  and  the  published  Notice 
to  Mariners  gave  inaccurate  cordinates  for  the  posi- 
tion of  the  obstruction  reported  by  the  CROCKER — 
placing  the  "sunken  wreckage"  over  700  feet  (Wen- 
nermark,  CG  Tr.  898)  northwest  of  Flint's  reported 
position  (See  Ex.  79A).  Even  more  importantly, 
neither  gave  any  warning  that  the  reported  object 
was  a  danger  to  surface  navigation  or  that  it  had 
been  struck  by  a  vessel  having  a  mean  draft  of  21 
feet  11  inches. 

Thereafter,  between  July  14  and  October  13,  1962 
a  symbol  "Wreckage  Rep.  1952"  was  placed  on  Coast 
and  Geodetic  Survey  Charts  of  the  Smith  Island 
area,  together  with  a  small  circle,  tinted  on  some 
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charts,  but  not  on  others  (Tr.  28).  The  circle  was 
centered  over  700  feet  northwest  of  the  CROCKER'S 
reported  position,  conforming  to  the  HYDROPAC 
and  Notice  to  Mariners. 

No  other  action  was  taken  by  the  Government 
with  respect  to  charts,  notices  or  publications  re- 
lating to  the  Smith  Island  area  until  after  the 
ISLAND  MAIL  casualty  and  the  investigation 
which  followed. 

The  May  29,  1961  edition  of  the  Coast  Pilot,  a 
publication  of  the  Coast  and  Geodetic  Survey,  gave 
no  notice  of  dangers  in  the  area  west  of  Smith 
Island,  except  as  follows : 

"A  field  of  kelp  extends  about  1.5  miles  west- 
ward of  the  island,  with  a  width  of  1  mile  and 
depths  of  41/2  to  5  fathoms.  A  sunken  rock,  bare 
at  lowest  tides,  is  reported  0.3  mile  westerly  of 
the  light."    [Emphasis  supplied]   (CR  21). 

On  January  6, 1962,  six  months  after  the  ISLAND 
MAIL  casualty,  the  italicized  language  was  changed, 
and  additional  language  added  as  follows : 

".  .  .  width  of  about  1.5  miles  over  depths  of  4 
to  6  fathoms;  a  rock  covered  by  3%  fathoms 
lies  about  1.8  miles  eastward  of  the  light.  A 
rock  that  bares  at  lowest  tides  is  about  0.3  mile 
westerly  of  the  light.  Strong  currents  set  in  and 
around  the  shoal  area,  especially  on  the  flood, 
and  deep-draft  vessels  should  keep  well  outside 
the  10-fathom  curve  to  avoid  being  set  into 
danger."  [Emphasis  supplied]  (CR21). 

The  statement  that  the  3.5  rock  is  east  of  Smith 
Island  was,  of  course,  totally  incorrect  and  this 
error  was  subsequently  corrected  in  the  Coast  Pilot 
(CR  21-22). 

The  Government's  witness,  Edmonston,  testified 
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that  the  only  information  received  by  the  Nautical 
Chart  Division  of  the  Coast  and  Geodetic  Survey  re- 
lating to  the  CROCKER  incident  was  the  weekly 
Notice  to  Mariners  (Tr.  963)  which  gave  the  posi- 
tion reported  by  the  CROCKER  incorrectly.  The 
Coast  and  Geodetic  Survey  did  not  know  that  the 
reported  obstruction  had  been  struck  by  a  vessel,  or 
its  draft,  and  made  no  inquiry  (Tr.  964).  The  Gov- 
ernment stipulated  that  the  Coast  and  Geodetic 
Survey  did  nothing  to  verify  or  confirm  the  exist- 
ence or  nature  of  the  obstruction  for  which  it  placed 
the  "Wreckage  Rep."  legend  on  its  charts  (Tr.  965). 

Edmonston's  interpretation  of  the  meaning  of  the 
charts,  as  to  depths  of  water  in  the  area  of  the 
legend,  "Wreckage  Rep.,"  was  that  there  were 
twenty  fathoms  (Tr.  968-9) . 

His  office  did  not  place  the  symbol  prescribed  in 
Chart  No.  1  (Ex.16)  under  0.17  indicating  "foul 
ground"  in  the  area  v/est  of  Smith  Island,  inside  the 
10-fathom  curve,  because  they  had  no  information 
that  it  w^as  foul  ground  (Tr.  974) . 

The  "Wreckage  Rep."  legend  was  used,  without 
any  indication  of  depth,  because  his  office  had  no 
information  as  to  depth,  as  to  the  type  of  obstruc- 
tion, or  in  fact  that  it  had  been  struck  by  a  surface- 
navigating  vessel  (Tr.  976).  In  contrast,  after  the 
ISLAND  MAIL  casualty,  but  before  discovery  of  the 
3.5  rock,  the  symbol  under  O  (Oh),  with  depth  of 
four  fathoms,  was  placed  on  the  charts  to  clearly 
indicate  a  danger  to  surface  vessels  of  such  draft 
(Tr.  976,  Ex.  78). 

Edmonston  testified  that  had  Captain  Flint's  nar- 
rative report  (Ex.  14,  Appendix  2)  been  received 
in  his  office,  the  information  would  have  been  taken 
up  with  the  Navy  Hydrographic  Office,  additional 
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notices  to  mariners  would  have  been  published,  and 
the  charts  would  have  been  revised  (Tr.  982-84). 
The  District  Court  found  that  Ex.  14  would  have 
been  of  value  to  the  Coast  and  Geodetic  Survey,  and 
that  it  could  have  determined  the  approximate  posi- 
tion of  the  CROCKER  casualty,  had  it  obtained 
such  information. 

Aboard  the  ISLAND  MAIL  at  the  time  of  the 
casualty  were  current  and  corrected  issues  of  the 
applicable  United  States  Coast  and  Geodetic  Survey 
Charts  Nos.  6380,  6450  and  6300  covering  the  cas- 
ualty area,  prepared  by  the  United  States  (FF  8, 
CR  147)  and  required  by  regulations  to  be  carried 
aboard  (46  C.F.R.  97.05-5).  The  responsibilities 
and  functions  of  the  Coast  Guard  and  Coast  and 
Geodetic  Survey  with  respect  to  charts  and  assist- 
ance to  navigation  and  navigators  are  specified  in 
Title  14,  U.S.C.  §§  2,  81  and  Title  33  U.S.C.  §  883a, 
respectively.  The  applicable  portions  of  these 
statutes  are  set  out  in  Appendix  1. 

With  respect  to  such  charts,  then,  in  summary, 
the  following  appears : 

(1)  The  legend  "Wreckage  Rep.— 1952"  is 
shown  on  all  such  charts  over  700  feet  northwest 
of  the  position  given  in  the  report  on  which  the 
legend  was  based  (Wennermark,  CG  Tr.  898) ; 

(2)  The  wording  of  the  legend  gave  no  notice  to 
users  of  the  chart  that  a  vessel  having  a  maximum 
draft  of  24'2''  (the  after  draft  of  the  CROCKER 
had  struck  an  obstruction  in  the  vicinity,  or  that 
there  was  any  known  danger  to  surface  navigation 
by  vessels  having  a  maximum  draft  of  29'2''  such 
as  the  ISLAND  MAIL.  The  least  depth  of  available 
water  was  not  shown,  and  the  soundings  given  for 
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the  immediate  area  were  affirmatively  misleading. 
The  Government  official  in  charge  of  their  prepara- 
tion interpreted  them  to  indicate  twenty  fathoms 
of  water  in  that  area.  The  Coast  and  Geodetic  Sur- 
vey had  no  information  that  a  surface  vessel  had 
struck  the  reported  object. 

(3)  The  Government  failed  to  use  symbols 
designated  by  it  (in  Ex.  16)  to  indicate  that  the 
position  of  the  reported  object  was  doubtful  or  un- 
verified, although  the  Government's  own  personnel 
were  uncertain  of  its  existence  and  location.  (Posi- 
tion approximate;  position  doubtful — See  Ex.  16). 

(4)  A  cursory  Government  search  following  its 
receipt  of  the  report  of  the  striking  was  directed  to 
an  area  southwest  of  Smith  Island,  although  the 
report  made  gave  the  locations  as  "2  Miles,  281°  T" 
( or  north  of  west) . 

(5)  Although  the  Government  knew  in  1952 
that  the  CROCKER,  having  a  deep  draft  of  24'2'' 
had  struck  a  rock,  no  appropriate  information  was 
ever  placed  on  the  charts,  and  the  earlier  entry  of 
"Wreckage  Rep. — 1952"  was  never  deleted  or  cor- 
rected until  after  the  ISLAND  MAIL  casualty. 

(6)  Although  the  Government  received,  in  the 
course  of  its  investigation  of  the  CROCKER  cas- 
ualty, information  on  the  basis  of  which  according 
to  its  own  witnesses,  changes  to  the  charts  which 
were  aboard  the  ISLAND  MAIL  would  have  been 
made,  and  further  hydrographic  or  area  drag 
studies  might  have  been  conducted  in  1952,  such  in- 
formation was  never  acted  upon. 

Ill     SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  finding  that  in 
1952  the  SS  CHARLES  CROCKER  struck  an  object 
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in  the  area  of  1.6  miles  west  of  Smith  Island  Light. 
(FF38,CR158). 

2.  The  District  Court  erred  in  failing  to  find  that 
the  CHARLES  CROCKER  struck  the  same  rock  as 
the  ISLAND  MAIL,  or  an  object  in  such  proximity 
with  such  rock  that  a  reasonable  search  for  the 
location  of  the  object  reported  by  the  CROCKER 
would  have  disclosed  the  existence  and  location  of 
the  3.5  Rock. 

3.  The  District  Court  erred  in  failing  to  find  that 
the  Government,  through  the  United  States  Coast 
Guard,  knew  that  the  object  struck  by  the 
CHARLES  CROCKER  on  June  18, 1952,  was  a  rock 
dangerous  to  surface  navigation,  and  particularly 
to  commercial  vessels  engaged  in  voyages  between 
Puget  Sound  and  Bellingham,  Washington,  and 
other  places. 

4.  The  District  Court  erred  in  failing  to  find  that 
"the  ISLAND  MAIL  struck  the  3.5  Rock  and  pushed 
it  over — from  west  to  east." 

5.  The  District  Court  erred  in  finding  and  con- 
cluding that  negligence  of  the  United  States  was  not 
the  proximate  cause  or  a  contributing  proximate 
cause  of  the  striking  of  the  ISLAND  MAIL,  and  in 
failing  to  find  and  conclude  that  such  negligence 
was  a  proximate  cause  of  such  striking  and  result- 
ant damage  and  expense.  (FF  39,  CR  158;  Conclu- 
sion 2,  CR 160). 

6.  The  District  Court  erred  in  failing  to  find  that 
the  90-minute  sonar  and  visual  search  performed 
by  U.S.C.G.  Patrol  Boat  83484  on  June  19, 1952,  was 
not  a  proper,  adequate,  non-negligent  discharge  of 
the  Government's  responsibility  to  endeavor  to  ob- 
tain reasonable  information,  upon  receipt  of  reports 
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indicating  the  existence  of  dangers  to  surface  navi- 
gation, on  which  to  base  its  charts,  notices,  bulletins 
and  other  publications  to  mariners  and  vessels  navi- 
gating said  waters. 

7.  The  District  Court  erred  in  failing  to  find  that 
a  reasonable  search  of  the  area  of  impact  reported 
to  the  Coast  Guard  by  the  CROCKER  would  have 
disclosed  the  existence  and  location  of  the  3.5  Rock 
and  that  failure  to  make  such  a  reasonable  search 
was  negligence,  which  negligence  was  the  proximate 
cause  of  the  striking  of  the  ISLAND  MAIL  and  loss 
and  damage  to  her  cargo. 

8.  The  District  Court  erred  in  finding  that  the 
search  made  by  the  United  States  Coast  Guard  in 
June  1952  as  a  result  of  the  report  received  from  the 
SS  CHARLES  CROCKER,  covered  an  area  gen- 
erally west  of  Smith  Island,  instead  of  southwest  as 
reported  in  the  log  of  the  vessel  that  conducted  said 
search  and  as  stipulated  by  the  parties  before  trial. 
(FF32,CR155A). 

9.  The  District  Court  erred  in  failing  to  find  and 
conclude  that  the  United  States  had  assumed  the 
responsibility  of  providing  information  to  mariners 
of  the  existence  of  dangers  to  surface  navigation  in 
heavily-traveled  waters  when  such  dangers  are  re- 
ported to  it,  and  that  having  undertaken  to  provide 
notice  or  warning  of  such  dangers  it  assumed  the 
duty  to  do  so  in  a  proper  manner. 

10.  The  District  Court  erred  in  failing  to  find  that 
Puget  Sound  pilots  and  navigators  in  such  waters 
rely  and  are  entitled  to  rely  on  information  pub- 
lished and  supplied  in  U.  S.  Coast  and  Geodetic 
Survey  Charts  and  in  the  Coast  Pilot  in  the  naviga- 
tion of  vessels  in  waters  including  the  waters  west- 
erly of  Smith  Island,  and  that  Pilot  Soriano  so  relied 
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in  the  navigation  of  the  ISLAND  MAIL. 

11.  The  District  Court  erred  in  finding  that  the 
symbol  ''Wreckage  Rep.  1952"  placed  on  the  pub- 
lished charts  by  the  United  States  Coast  and  Geo- 
detic Survey  in  1952  was  proper  in  viev/  of  the 
information  then  in  the  possession  of  the  Govern- 
ment and  in  referring  to  said  symbol  as  a  danger 
circle.   (FF31,CR155 A). 

12.  The  District  Court  erred  in  failing  to  find  that 
the  legend  ''Wreckage  Rep. — 1952"  placed  on  United 
States  Coast  and  Geodetic  Survey  Charts  westerly 
of  Smith  Island  by  the  Government  between  1952 
and  1961  was  inaccurate,  affirmatively  misleading, 
incomplete,  and  contrary  to  the  actual  knowledge 
of  the  United  States,  and  that  said  legend  and  the 
location  thereof  induced  reliance  by  mariners  that 
there  was  a  safe  passage  easterly  of  the  location  of 
said  symbol. 

13.  The  District  Court  erred  in  finding  that  the 
negligence  of  the  Government  in  failing  to  publish 
to  mariners  through  charts,  notices  or  bulletins  in- 
formation concerning  the  striking  of  the  CROCKER 
which  it  had  obtained  from  the  vessel's  Master,  its 
log  and  from  Government  inspection  of  the  vessel's 
hull  was  the  result  of  lack  of  a  plan  for  coordination 
and  dissemination  of  information  amongst  Govern- 
ment agencies.  (FF  41,  CR 159) . 

14.  The  District  Court  erred  in  failing  to  find 
that  if  the  Government  had  properly  charted  and 
published  the  information  furnished  to  it  after  the 
CHARLES  CROCKER  striking  in  June  1952,  navi- 
gators and  pilots,  including  Soriano  who  was  pilot- 
ing the  ISLAND  MAIL,  would  have  been  warned  of 
dangers  to  surface  navigation  from  underwater 
obstructions  and  would  have  avoided  the  area  where 
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the  ISLAND  MAIL  striking  later  took  place.  (FF 
40,CR158). 

15.  The  District  Court  erred  in  finding  that  the 
striking  of  the  ISLAND  MAIL  was  caused  solely  by 
negligence  of  Pilot  Soriano  ( contrary  to  its  finding 
in  United  States  v.  Soriano).  (FF  40,  CR  158). 

16.  The  District  Court  erred  in  finding  that  the 
10-f athom  curve  was  a  definite  warning  of  danger 
in  the  waters  surrounding  Smith  Island  and  in 
further  finding  that  it  was  negligence  to  navigate 
the  ISLAND  MAIL,  having  a  mean  draft  of  267", 
on  the  outer  limits  of  such  curve  at  a  time  when 
there  was  a  tide  of  plus  5.4  feet.    (FF  15,  CR  149). 

17.  The  District  Court  erred  in  finding  that  Pilot 
Soriano  failed  to  check  the  position  of  the  ISLAND 
MAIL  and  in  failing  to  find  that  the  slight  in- 
accuracy of  the  Kenyon  calculator  used  by  him  for 
some  bearings  was  corrected  by  the  angle  of  the 
center  window  of  the  vessel's  pilothouse  when  the 
evidence  showed  that  such  angle  would  correct 
rather  than  increase  the  slight  inaccuracy  of  the 
calculator.  ( FF  11, 40,  CR  148, 158 ) . 

18.  The  District  Court  erred  in  failing  to  find 
that,  had  information  available  to  the  Government 
been  properly  charted,  the  ISLAND  MAIL  would 
not  have  struck  the  3.5  rock. 

19.  The  District  Court  erred  in  entering  a  decree 
dismissing  the  libel  herein  and  in  failing  to  enter 
a  decree  that  the  appellee  was  liable  in  damages  to 
the  appellants. 
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IV 

ARGUMENT 

A.      Argument  on  specifications  one  to  five 

The  District  Court  erred  in  failing  to  find 
that  the  ISLAND  MAIL  had  struck  the  3.5 
Rocky  pushing  it  over  from  west  to  east, 
and  that  the  CROCKER  had  struck  the 
rock  in  its  former  position  in  1952.  These 
facts  were  established  by  a  preponderance 
of  the  evidence.  Its  finding  that  the 
CROCKER  struck  a  rock  in  the  general 
area  of  1.6  miles  off  Smith  Island  Light 
was  clearly  erroneous. 

Private  Cargo  and  the  Government  stipulated 
that  the  ISLAND  MAIL  struck  the  3.5  rock.  The 
evidence,  reviewed  at  pages  12  to  19  of  this  Brief, 
establish  that  fact,  independently  of  the  stipulation. 
The  rock  is  within  approximately  1200  feet  of  the 
position  of  striking  reported  by  the  Master  and 
Third  Mate  (Ex.  79 A)  and  showed  incontrovertible 
evidence  of  having  been  recently  struck  by  a  vessel. 
The  pieces  of  steel  plate  found  near  the  rock  were 
of  the  same  metallic  composition  as  the  plates  of  the 
ISLAND  MAIL.  No  other  recent  striking  in  the  area 
had  been  reported.  An  exhaustive  search  by  the 
Government!^  failed  to  reveal  any  other  possible 
obstruction  to  account  for  the  damage  to  the 
ISLAND  MAIL. 

The  proof  was  equally  compelling  that  at  the  time 

13.  The  search  was  to  determine  "the  exact  position  of  a  re- 
ported wreck  which  was  charted  about  2iA  miles  roughly 
off  the  west  side  of  Smith  Island  to  determine  the  least 
depth  over  the  wreckage.  Also  to  extend  the  investigation 
sufficiently  to  locate  any  other  uncharted  obstruction" 
(CG  Tr.  829-30)  [Emphasis  supplied]. 
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it  was  struck  by  the  ISLAND  MAIL,  the  3.5  rock 
was  resting  on  a  different  face,  and  that  its  vertical 
dimension  at  that  time  was  25  feet  rather  than  18 
feet. 

It  was  a  demonstrable  physical  impossibility  for 
the  ISLAND  MAIL,  stipulated  and  proven  to  have 
struck  the  3.5  rock,  to  have  done  so  with  the  rock  in 
the  posture  in  which  it  was  found  on  July  13,  1961. 
So  situated,  there  was  a  clearance  of  over  5  feet  7 
inches  between  the  rock  and  its  point  of  impact  on 
the  vessel  (See  supra  p.  17).  Government  efforts 
to  close  the  gap  consisted  solely  of  testimony 
offered  to  show  a  maximum  sinkage  of  2'8'',  and  the 
District  Court  found  that  even  that  amount  of  sink- 
age  was  not  established  (Tr.  349).  In  any  event, 
the  Government's  testimony  wholly  failed  to  explain 
or  suggest  how  the  ISLAND  MAIL  could  have 
struck  the  rock  in  its  July  1961  position  with  a 
height  of  18  feet — i.e.  with  its  top  27'4''  below  the 
surface,  and  the  District  Court  expressly  found 
".  .  .  there  is  nothing  in  the  evidence  to  account  for 
this  difference."  (FF  43,  Oral  Opinion,  Tr.  1136). 

Other  evidence  was  inconsistent  with  contact  be- 
tween the  ISLAND  MAIL  and  the  rock  in  its  July 
1961  position.  As  positioned  then,  the  evidence  of 
contact  with  a  vessel  was  on  the  rock's  easterly 
face,  whereas  damage  to  the  ISLAND  MAIL  was 
initiated  on  its  easterly  side  ( or  starboard  side,  with 
the  vessel  proceeding  generally  north) . 

The  District  Court  found  that  "the  most  probable 
possibility"  was: 

".  .  .  that  the  ISLAND  MAIL  struck  the  3.5 
Rock  and  pushed  it  over — from  west  to  east  and 
that  the  existing  easterly  portion  of  the  top 
was  formerly  on  the  westerly  side  near  the  top. 
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In  such  a  position  the  rock  would  be  25  feet  in 
height — contact  between  the  vessel  and  the 
rock  would  be  possible  and  the  areas  of  damage 
to  the  vessel  would  be  consistent  with  the  mark- 
ings noted  on  the  south  side  of  the  easterly 
portion  of  the  top  of  the  rock."  (FF  43,  Oral 
Opinion,  Tr.  1138). 

The  District  Court  found  that: 

"...  there  was  nothing  in  the  general  area  of 
the  positions  of  impact  estimated  by  Soriano, 
Smith  and  Gunderson  which  the  vessel  could 
have  struck.  In  fact,  the  3.5  Rock  had  the  least 
depth  of  water  over  it  of  any  object  within  a 
considerable  area  and  was  the  only  object  re- 
vealed by  the  drag  operations  with  which  any 
part  of  the  ISLAND  MAIL  could  conceivably 
have  made  contact."  (FF  43,  Oral  Opinion,  Tr. 
1134). 

Nevertheless,  the  District  Court  rejected  Appel- 
lant's contention  that  the  3.5  rock  had  been  struck 
and  pushed  over  although  it  was  "the  most  prob- 
able possibility"  and  "convincing  and  plausible" 
(FF  43,  Oral  Opinion,  Tr.  1138,  1143).  The  District 
Court  held  that  "there  is  no  evidence  that  such  hap- 
pened, nor  is  there  evidence  which  would  support 
such  an  inference."  (FF  43,  Oral  Opinion,  Tr.  1137). 
It  held  that  such  a  finding  would  be  "premised  on 
speculation"  (FF  43,  Oral  Opinion,  Tr.  1137,  1143) 
and  "not  supported  by  the  evidence."  (Id.,  1143). 

What  more  is  needed  to  establish  that  the  rock 
was  formerly  in  a  posture  such  as  to  permit  the 
vessel  to  strike  it,  and  to  leave  marks  on  what  is 
now  the  easterly  side  of  the  rock,  and  that  the  rock 
was  overturned  by  the  force  of  the  impact?  Only 
this :  That  no  one  observed  and  made  measurements 
of  this  undiscovered  rock  prior  to  May  29, 1961,  and, 
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of  course,  no  one  was  in  a  position,  beneath  the  sur- 
face of  the  water,  to  observe  the  impact. 

It  will  be  remembered,  however,  that  Third  Mate 
Gunderson  described  the  action  of  the  ISLAND 
MAIL  as  being  "like  we  rolled  something  over" 
(CG  Tr.  286-7),  and  that  one  Navy  diver  conceded 
that  based  on  his  inspection  the  rock  could  have 
been  rolled  over.  (CG  Tr.  1158-59,  1174). 

Could  the  ISLAND  MAIL  have  moved  the  rock? 
The  question  answers  itself.  This  vessel  displaced 
{i.e.,  weighed)  approximately  15,000  long  tons  and 
was  moving  at  a  speed  of  about  20  feet  per  second. 
A  rock  25'  x  20'  x  18'  contains  9,000  cubic  feet.  At 
the  weight  of  solid  lead  (about  707  lbs.  per  cubic 
foot)  the  rock  would  have  been  less  than  1/5  the 
weight  of  the  vessel  which  struck  it. 

On  this  state  of  facts  the  District  Court,  although 
convinced  as  a  practical  matter  that  the  rock  had 
been  overturned,  felt  constrained  to  stop  short  of 
so  finding  because  it  thought  that  these  convincing 
circumstances  gave  rise  to  no  more  than  "specula- 
tion". 

Appellants  respectfully  suggest  that  the  District 
Court's  attempt  to  envision  circumstances  produc- 
tive of  the  known  state  of  facts  (as  by  an  un- 
reported striking  by  some  other  deep  draft  vessel) 
without  an  overturning  of  the  3.5  rock  is  the  only 
speculation  with  respect  to  this  phase  of  the  case. 

In  a  very  recent  decision  involving  the  striking  of 
an  underwater  obstruction  by  a  vessel,  Whorton  v. 
T.  A.  Loving  &  Co.,  344  F.2d  739,  742  (4th  Cir.  1965) , 
the  Court  of  Appeals  for  the  Fourth  Circuit  said: 

"We  are  of  the  opinion  that  the  evidence  before 
the  trial  court  was  amply  sufficient  to  create 
and  support  the  inference  that  the  Boots  sank 
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as  a  result  of  striking  a  steel  "I"  beam,  part 
of  the  fender  system  of  the  old  bridge,  which 
Loving  was  under  an  obligation  to  remove;  in 
fact,  such  inference  is,  in  our  opinion,  inescap- 
able. Short  of  producing  as  a  witness  someone 
who  participated  in  driving  the  beam  into  the 
bottom  of  the  waterway  during  the  construc- 
tion of  the  old  bridge  and  who  could,  by  some 
means,  identify  that  particular  beam  as  the 
one  that  caused  the  damage,  it  is  difficult  to 
conceive  what  other  proof  Whorton  could  have 
produced.  Direct  evidence  of  a  fact  is  not  al- 
ways required.  Circumstantial  evidence  is  not 
only  sufficient  but  may  also  be  more  certain, 
satisfying  and  persuasive  than  direct  evidence. 
Michalic  v.  Cleveland  Tankers,  Inc.  364  U.S.  325, 
330,  81  S.Ct.  6,  5  L.Ed.2d  20  (1960) .  In  William- 
son v.  Williams,  137  F.2d  298,  299  (4  Cir.  1943), 
this  court  said:  '*  *  *  inferences  arising  from 
admitted  circumstances  may  sometimes  be 
strong  enough  to  outweigh  the  most  positive 
and  direct  oral  statements.'  Fact  finding  does 
not  require  mathematical  certainty.  Schultz  v. 
Pennsylvania  R.  Co.,  350  U.S.  523,  526,  76  S.Ct. 
608, 100  L.Ed.  668  (1956) ." 

This  statement  is  entirely  in  accord  with  the  law 
as  announced  by  the  United  States  Supreme  Court 
and  this  Court. 

In  Michalic  v.  Cleveland  Tankers,  Inc.,  364  U.S. 
325  (1960) ,  at  330,  the  Court  said: 

"But  direct  evidence  of  a  fact  is  not  required. 
Circumstantial  evidence  is  not  only  sufficient, 
but  may  also  be  more  certain,  satisfying  and 
persuasive  than  direct  evidence.' 

This  Court's  remarks  in  Fegles  Const.  Co.  v.  Mc- 
Laughlin Const.  Co.,  205  F.2d  637  (9th  Cir.  1953), 
are  particularly  applicable  to  the  District  Court's 
speculation  concerning  the  possibility  of  an  unre- 
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ported  major  marine  disaster.    The  Court  said  at 
page  639: 

"These  findings  are  attacked  on  the  ground 
that  the  evidence  is  insufficient  as  a  matter  of 
law  to  support  them ;  that  a  substantial  portion 
of  the  evidence  relied  upon  is  circumstantial 
and  subject  to  the  rule  that  if  the  conclusion 
reached  from  the  facts  in  the  chain  of  circum- 
stances is  equally  consonant  with  the  issues 
to  be  proven  and  with  some  other  theory  or 
theories  inconsistent  therewith,  it  becomes  a 
mere  conjecture,  and  the  rule  of  the  burden  of 
proof  is  not  satisfied,  citing  Shaw  v.  New  Year 
Gold  Mines  Co.,  1937,  31  Mont.  138,  77  P.  515." 

"This  is  a  correct  statement  of  the  law,  not 
only  in  Montana,  but  in  most,  if  not  all,  jurisdic- 
tions. However,  it  does  not  alter  the  general 
rule  that  in  civil  cases  a  preponderance  of  the 
evidence  is  sufficient  to  establish  the  fact  in 
issue.  While  the  plaintiff  must  show  that  the 
inferences  favorable  to  him  are  more  reasonable 
or  probable  than  those  against  him,  the  circum- 
stantial evidence  in  civil  cases  need  not  arise  to 
that  degree  of  certainty  which  will  exclude 
every  other  reasonable  conclusion. 

*  *  H:  * 

"The  evidence  here  not  only  supports  the  in- 
ference that  the  fire  was  caused  by  hot  rivets, 
but  it  attains  a  greater  degree  of  certainty  than 
demanded  by  the  rule,  as  it  excludes  every 
other  reasonable  hypothesis.  The  appellants 
suggest,  as  the  cause  of  the  fire,  the  possibility 
of  arson,  spontaneous  combustion,  a  lighted 
cigarette  or  a  discarded  match.  The  short  an- 
swer to  that  is  that  there  is  no  evidence,  direct 
or  circumstantial,  from  which  it  could  reason- 
ably be  inferred  that  the  fire  started  from  any 
of  the  suggested  possibilities.  As  stated  in  the 
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memorandum  opinion  of  the  trial  court,  'plain- 
tiff is  not  required  to  conjure  up  mere  possibil- 
ities or  set  up  straw  men  just  to  knock  them 
down'.  We  conclude  that  the  findings  are  not 
clearly  erroneous."  [Footnotes  omitted] 

It  is  to  be  noted  again  that  in  the  present  case 
the  District  Court  said  that  the  "most  probable" 
explanation  of  the  ISLAND  MAIL  casualty  was 
that  the  3.5  rock  had  been  pushed  over  by  the  im- 
pact. This  is  to  be  compared  with  the  test  of  the 
Schneider  case^^  ("more  likely  than  not")  and  in  the 
Fegles  case  ("more  reasonable  or  probable"  than 
the  contrary  inferences) . 

Measured  against  these  legal  standards,  the  Dis- 
trict Court's  conviction  that  it  was  precluded  from 
finding  the  existence  of  what  it  termed  "the  most 
probable  possibility",  because  that  would  be  "specu- 
lation" was  clearly  erroneous. 

Likewise  erroneous  were  the  District  Court's 
findings  that  the  CROCKER  did  not  strike  the  3.5 
rock,  and  that  it  struck  a  rock  "in  the  general  area" 
where  the  4-fathom  rock  was  found  (Ex.  79A),  i.e.^ 
approximately  1.6  miles  west  of  Smith  Island  Light 
and  .27  miles  east  of  the  3.5  rock  (FF  38,  CR  158). 
The  Court  specifically  found  that  the  CROCKER 
did  not  strike  the  4-fathom  rock  (Ibid.). 

The  District  Court  based  its  findings  on  the  fact 
of  clearance  between  the  CROCKER'S  keel  and  the 
top  of  the  3.5  rock  (as  positioned  in  1961)  and  on 
the  interpretation  it  put  upon  the  testimony  of  Mr. 
Edmonston  (Ibid.). 

If,  as  Private  Cargo  maintains,  the  evidence  estab- 
Hshed  that  the  ISLAND  MAIL  pushed  over  the  3.5 
rock,  and  that  prior  to  May  29,  1961,  it  was  25  feet 

14.  Schneider  v.  Yakima  County,  65  Wn.2d  333,  397  P.2d  411 
(1965) ,  more  fully  discussed  below. 
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high  rather  than  18  feet,  the  least  depth  of  water 
over  it  at  mean  lower  low  water  at  the  time  of  the 
CROCKER  casualty  was  15  feet  rather  than  22  feet, 
and  at  the  then  stage  of  the  tide,  namely  plus  4.5 
feet,  the  top  of  the  rock  was  19.5  feet  below  the  sur- 
face, and  would  thus  be  contacted  by  a  vessel  having 
the  CROCKER'S  mean  draft  of  21  feet  11  inches. 

Appendix  5  illustrates  the  testimony  as  to  the 
dimensions  of  the  rock,  its  height  in  an  upright  posi- 
tion, the  stages  of  the  tide  at  the  time  of  the 
ISLAND  MAIL  and  CROCKER  casualties,  and  the 
drafts  of  the  two  vessels  at  their  respective  points 
of  impact  with  a  rock.  It  demonstrates  that  appel- 
lant's position  is  consistent  with  all  the  known 
physical  facts,  and  in  conjunction  with  the  other 
evidence,  compels  the  conclusion  that  the  CROCK- 
ER, as  well  as  the  ISLAND  MAIL,  struck  the  3.5 
rock  which,  on  and  before  May  29, 1961,  had  a  verti- 
cal height  of  25  feet. 

Preliminarily,  it  bears  repeating  that  no  other 
rock  which  could  have  been  struck  by  either  vessel 
has  ever  been  found.  There  is  literally  no  evidence 
whatever  of  the  existence  of  any  rock  which  the 
CROCKER  could  have  struck  at  or  near  the  position 
where  the  District  Court  found  she  did  strike  a  rock. 

Although  the  exhaustive  search  conducted  by  the 
Government  following  the  ISLAND  MAIL  casualty 
was  directed  to  determination  of  the  location  of  the 
obstruction  reported  by  the  CROCKER,  and  was 
"to  extend  .  .  .  sufficiently  to  locate  any  other  un- 
charted obstruction"  (CG  Tr.  829-30)  no  obstruc- 
tions other  than  the  3.5  rock  and  the  4-fathom  rock 
(which  was  concededly  not  struck  by  the  CROCK- 
ER) were  found.  The  most  recent  edition  of  the 
Coast  Pilot  refers  to  no  such  rock  (CR  22).   The 
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most  recent  chart  of  the  area  in  evidence  (Ex.  67) 
indicates  no  such  rock. 

Proof  that  the  CROCKER  struck  the  3.5  rock 
does  not  rest  solely  on  the  complete  absence  of  any 
evidence  of  any  kind  as  to  the  existence  of  any  other 
possible  rock.  It  was  fairly  established  by  the  evi- 
dence before  the  District  Court  on  the  issue  of  her 
position  at  the  time  of  the  casualty. 

All  reports  from  the  CROCKER  to  the  Govern- 
ment, the  initial  radio  message  relayed  to  the  Coast 
Guard  (FF  26,  CR  154) ,  the  two  Reports  of  Marine 
Casualty  (Ex.  11,  12)  and  the  narrative  report  of 
Captain  Flint  (Ex.  14,  Appendix  2),  placed  the 
casualty  at  2  miles,  281°  T  from  Smith  Island  Light, 
i.e.,  .13  miles,  or  approximately  790  feet  west  of  the 
3.5  rock. 

A  position  determined  by  cross-bearings  taken  by 
her  Master  one  minute  before  collision  ( Ex.  14  and 
Appendix  2  to  this  Brief)  placed  her  approximately 
500  yards  south  and  only  about  180  feet  west  of  the 
3.5  rock  (while  proceeding  in  a  gradual  turn  from 
340°  T  towards  a  new  course  of  039°  T) . 

Even  the  hearsay  evidence  of  Conway  as  to  the 
statements  of  other  CROCKER  personnel  (not  ad- 
mitted to  establish  the  position  of  the  CROCKER, 
but  only  to  show  the  information  available  to  the 
Government)  correctly  plotted,  places  the  CROCK- 
ER in  the  immediate  vicinity  of  the  only  possible 
candidate  for  her  striking,  the  3.5  rock. 

Conway  testified  that  the  Second  Mate  and 
Helmsman  told  him  that  at  1402  hours  the  CROCK- 
ER was  on  course  340°  T,  with  Cattle  Point  Light 
dead  ahead,  and  Smith  Island  Light  abeam.  When 
he  plotted  that  position,  he  laid  off  a  course  of  339° 
T,  as  examination  of  Ex.  40A  will  plainly  disclose. 
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Accurate  plotting  of  the  datum  to  which  he  testified 
would  produce  a  distance  off  of  approximately  1.75 
miles.  Indeed,  Conway's  own  testimony  established 
that  the  CROCKER  was  1.7  or  1.75  miles  off  when 
abeam  (Tr.  1050-51). 

The  3.5  rock,  at  a  distance  of  1.87  miles  off  the 
Light,  is  precisely  bracketed  by  the  positions  testi- 
fied to  by  her  Master,  on  the  one  hand,  and  by  Con- 
way, based  on  the  Second  Mate  and  Helmsman  on 
the  other. 

Further,  taking  the  1402  position  to  which  Con- 
way said  the  Second  Mate  and  Helmsman  testified, 
and  projecting  the  CROCKER'S  course  of  "Right 
Easy"  keeping  Smith  Island  Light  abeam  (Tr. 
1037)  takes  the  CROCKER  through  the  dotted 
circle  surrounding  the  3.5  rock  on  current  charts. 
(See  Appendix  4  with  the  course  line  marked  "Right 
Easy.") 

A  similar  result  follows  from  taking  the  1402 
position  to  which  Conway  testified,  and  projecting 
the  "mean"  course  of  the  CROCKER  at  355°  T. 
(See  Appendix  4).  The  evidence  of  the  helmsman, 
according  to  Conway,  was  that  he  had  been  ordered 
to  come  right  on  a  5°  right  rudder,  that  his  practice 
was  to  call  out  courses  each  time  the  vessel  had 
come  10°  from  her  previous  course,  and  that  he  had 
called  out  two  or  three  times  before  receiving  the 
order  "Hard  Left"  just  before  impact,  i.e.,  between 
1402  and  1406  (Tr.  1073-5) . 

Edmonston's  testimony  that  the  fathometer  read- 
ings of  the  CROCKER  were  "fairly  consistent"  with 
a  distance  off  Smith  Island  Light  of  1.6  miles  is  thus 
without  any  underlying  support  by  way  of  evidence, 
much  less  substantial  evidence,  that  the  CROCKER 
was  in  such  proximity  to  the  Light.    The  Court's 
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"adoption"  of  his  testimony, ^ 5  and  its  finding  that 
the  uncharted  rock  struck  by  the  CROCKER  was  in 
that  general  area  is  thus  unsupported  by  evidence 
and  clearly  erroneous. 

It  is  perhaps  worth  noting  that  the  Government, 
which  employed  both  Conway  and  Edmonston  (the 
latter  prior  to  his  retirement),  presented  both  as 
its  witnesses,  and  had  access  to  all  the  information 
on  which  Edmonston's  testimony  as  the  Court's 
witness  was  predicated,  did  not  see  fit  to  offer  such 
testimony. 

To  summarize,  the  contemporaneous  reports  of 
the  CROCKER'S  Master  and  his  in-court  testi- 
mony, which  was  subject  to  cross-examination, 
placed  the  CROCKER  two  miles  off  Smith  Island 
Light  at  the  time  of  the  casualty.  Conway's  testi- 
mony, as  to  the  information  obtained  by  the  Govern- 
ment from  the  Second  Mate  and  Helmsman,  prop- 
erly plotted,  would  place  the  CROCKER  1.75  miles 
distant  from  the  Light.  This  evidence  brackets  the 
3.5  rock,  found  to  be  1.87  miles  west  of  the  Light, 
and  each  would  have  the  vessel  passing  between  700 
to  800  feet  of  the  3.5  Rock  (one  to  the  east,  and  one 
to  the  west).  An  exhaustive  study  by  the  Govern- 
ment, including  wire-dragging,  failed  to  disclose  the 
existence  of  any  other  object  which  could  have  been 
struck  by  the  CROCKER.  The  District  Court's  find- 
ing that  it  struck  some  other  rock,  not  shown  to 

15.  Edmonston  did  not  testify  that  he  concluded  the  CROCK- 
ER was  approximately  1.6  miles  off  the  Light,  but  only 
that  her  fathometer  readings  were  "fairly  consistent" 
with  such  a  distance.  They  were  "not  too  inconsistent" 
with  a  distance  off  of  1.8  miles,  the  only  other  distance  at 
which  Edmonston  was  requested  to  make  a  comparison, 
apart  from  the  2.2  mile  distance  for  which  no  one  con- 
tended and  to  which  no  one  testified. 
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exist,  and  its  failure  to  find  that  it  struck  the  3.5 
rock,  were  clearly  erroneous. 

"A  finding  is  clearly  erroneous  when  the  re- 
viewing court  has  a  definite  and  firm  conviction 
that  it  is  a  mistake,  viewed  in  the  light  of  all 
the  evidence.  This  is  so,  even  though  there  is 
some  evidence  to  support  the  finding.  United 
States  V.  United  States  Gypsum  Co.,  333  U.S. 
364,  68  S.Ct.  525,  92  L.Ed.  746  (1948);  Mc- 
Allister V.  United  States,  348  U.S.  19,  75  S.Ct.  6, 
99 L.Ed.  20  (1954)." 

Apex  Mining  Co.  v.  Chicago  Copper  &  Chemical 
Co.,  340  F.2d  985,  987  (8th  Cir.  1965). 

The  District  Court  found  the  Government  negli- 
gent, "perhaps  grossly  so",  in  the  publication  of 
erroneous  information  and  in  its  failure  to  correct 
such  information.  It  found  that  the  Coast  and  Geo- 
detic Survey  would  "probably"  have  removed  the 
symbol  "Wreckage  Rep. — 1952",  and  that,  if  it  had 
been  fully  advised  with  respect  to  the  information 
known  by  the  Coast  Guard  it  would  have  replaced 
it  with  a  symbol  identifying  a  rock  or  obstruction 
with  a  notation  "Position  Approximate"  or  "Position 
Doubtful"  on  the  chart.  (FF  43,  Oral  Opinion,  Tr. 
1143;  FF  41,  CR  159).  But,  since  it  found  the 
CROCKER  did  not  strike  the  3.5  Rock,  it  held  that 
such  negligence  was  not  a  proximate  cause  of  the 
ISLAND  MAIL  casualty  (FF  43,  Oral  Opinion,  Tr. 
1145;  FF  39,  CR  157;  Conclusion  2,  CR  158). 

There  were,  of  course,  proper,  non-negligent 
courses  of  conduct  open  to  the  Government  in  1952. 

Those  charged  with  the  preparation  of  its  charts 
could  have  been  informed  that  a  surface-navigating 
vessel  had  struck  a  rock,  and  they  could  have  been 
informed  of  the  draft  of  such  vessel. 
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It  was,  of  course,  possible  for  the  Government  to 
have  made  just  such  a  survey  after  the  CROCKER 
striking,  as  it  ultimately  did  after  the  second  strik- 
ing by  the  ISLAND  MAIL  (as  Captain  Flint  recom- 
mended— Ex.  11, 12,  14).  Such  a  survey  would  have 
located  the  3.5  Rock  (in  its  original  position)  and 
it  is  reasonable  to  conclude  that  it  would  have  been 
charted  (to  fail  to  do  so  Vv^ould,  itself,  have  been 
gross  negligence),  and  that  it  would  have  been 
given  a  "wide  berth"  by  the  ISLAND  MAIL. 

It  could  have  foregone  a  survey,  and  merely 
charted  the  position,  as  reported  to  it  (2  miles,  281° 
T  from  Smith  Island  Light)  or  in  such  position  as 
it  might  have  determined  that  the  striking  occurred, 
with  the  officially  designated  symbol  code  for 
"Position  Approximate"  or  "Position  Doubtful" 
and  it  clearly  could  have,  and  should  have,  indicated 
a  least  depth  over  such  rock,  of  something  substan- 
tially less  than  the  20  fathoms  indicated  on  the 
charts  which  it  prepared,  and  required  the  ISLAND 
MAIL  to  have  on  board  at  the  moment  of  the 
striking. 

Any  of  such  courses  of  action  would  have  resulted 
in  elimination  of  the  misleading  "Wreckage  Rep." 
legend  from  the  charts,  and  either  accurate  chart- 
ing of  the  actual  rock,  or  placement  of  a  symbol  in- 
dicating the  approximate  position  of  a  danger  to 
surface  navigation  by  vessels  having  drafts  of  20 
or  more  feet,  somewhere  in  the  vicinity  of  the  outer 
edge  of  the  10-f athom  curve  on  the  westerly  side  of 
Smith  Island.  This  clearly  would  have  sufficed  to 
prevent  the  ISLAND  MAIL  casualty. 

On  the  question  of  causation  and  proximate  cause, 
the  very  recent  case  of  Schneider  v.  Yakima  County, 
65  Wn.2d  333,  397  P.2d  411  (1965) ,  is  much  in  point. 
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This  was  a  suit  on  behalf  of  passengers  in  an  auto- 
mobile injured  when  the  car  left  the  road  on  a  sharp 
curve  at  high  speed.  Plaintiffs  contended  that  the 
county's  failure  to  place  adequate  warning  signs 
warning  of  the  curve  was  a  proximate  cause  of  the 
accident.  At  trial  the  jury  returned  a  verdict  for  the 
plaintiffs. 

Affirming,  the  Supreme  Court  of  Washington 
said: 

"From  this  testimony,  it  can  also  be  inferred 
that  the  signs  posted  did  not  convey  an  ade- 
quate warning  of  the  situation  ahead  and  that 
had  there  been  any  signs  to  indicate  the  urgent 
necessity  to  reduce  speed,  this  accident  would 
have  been  averted. 

This  is  far  from  conclusive  proof  of  prox- 
imate cause,  as  must  always  be  the  case  where 
the  negligence  relied  upon  is  a  failure  to  give 
adequate  warning;  but  it  clearly  rises  above 
speculation  and  conjecture  to  the  level  where 
reasonable  minds  can  conclude  that  more  likely 
than  not  adequate  warnings  would  have  pre- 
vented the  accident  which  caused  the  injuries." 
(M.  at  415). 

The  court  further  pointed  out  that  the  fact  that 
the  driver's  negligence  may  also  have  been  a  proxi- 
mate cause  of  the  accident  would  be  no  defense  to 
the  county,  which  was  not  entitled  to  have  the 
driver's  negligence  imputed  to  the  passengers. 

Equally,  in  the  present  case,  it  is  no  defense  to  the 
Government,  as  respects  the  claim  of  Private  Cargo, 
that  Pilot  Soriano  may  have  been  negligent — so  long 
as  reasonable  men  can  fairly  conclude  that  an  ade- 
quate chart  would  more  likely  than  not  have  pre- 
vented this  accident. 
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B.      Argument  in  support  of  specifications  of  error  six 
through  fourteen 

Appellants  have  already  set  forth  in  this  Brief 
the  respects  in  which  the  Government  was  found 
to  be  negligent,  "perhaps  grossly  so^\  by  the  Dis- 
trict Court.  The  evidence  further  established  that 
the  Government  was  negligent  in  other  respects,  as 
to  which  the  District  Court  m^ade  no  specific  finding. 
The  District  Court  erroneously  found  that  the 
"Wreckage  Rep. — 1952''^  legend  placed  on  the  charts 
in  1952  was  proper  in  view  of  the  information  then 
in  possession  of  the  Government  and  erred  in  de- 
scribing the  circle  placed  in  association  with  it  as  a 
danger  circle. 

It  further  erred  in  finding  that  the  negligence  of 
the  Government  was  a  failure  *'to  formulate  a  plan 
for  the  coordination  and  dissemination  of  informa- 
tion." (FF41,CR159). 

The  authority  and  responsibility  of  the  Coast 
Guard  with  respect  to  navigation,  dangers  thereto, 
and  assistance  to  navigators,  are  prescribed  by 
statute.  Title  14,  U.S.C.  §  2,  81  (Extracted  in  Ap- 
pendix 1).  The  authority  and  responsibility  of  the 
Coast  and  Geodetic  Survey  with  respect  to  charts 
and  navigational  aids  are  prescribed  in  Title  33, 
U.S.C.  §  883a  (Appendix  1). 

Aboard  the  ISLAND  MAIL  at  the  time  of  the 
casualty  were  current  and  corrected  issues  of  the 
Charts  Nos.  6380,  6450  and  6300,  covering  the  cas- 
ualty area,  and  published  by  the  U.  S.  Coast  and 
Geodetic  Survey.  The  vessel  was  required  by  statute 
to  have  and  maintain  such  charts  46  C.F.R.  97.05-1, 
-5  §  97.05-1,  -5  (Appendix  1) . 
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Under  the  statutes  and  regulations  here  in  force, 
what  duties  were  imposed  on  the  two  Government 
agencies  most  directly  involved  ? 

The  following  cases  indicate  the  nature  and  scope 
of  governmental  duty  and  liability  for  negligence : 

In  Indian  Towing  Co.  v.  United  States,  350  U.S.  61 
(1955),  it  was  held  that  the  Government  would  be 
liable  if  damage  to  a  vessel  and  its  cargo  was  caused 
by  failure  properly  to  maintain  a  light.  The  Court 
said: 

"*  *  *  it  is  hornbook  law  that  one  who  under- 
takes to  warn  the  public  of  danger  and  thereby 
induces  reliance  must  perform  his  'good  Samar- 
itan' task  in  a  careful  manner."  (Id.  at  64). 

In  Pioneer  Steamship  Co.  v.  United  States,  176 
F.Supp.  140  (E.D.Wis.  1959),  the  Government  was 
held  liable  for  damage  to  plaintiff's  vessel  caused 
by  the  Government's  action  in  withdrawing  pre- 
viously posted  warnings  of  dangers  to  navigation 
and  thus  holding  out  that  an  area  was  safe,  when  in 
fact  it  was  not,  and  in  failing  to  act  upon  reports 
received  from  other  vessels  which  put  it  on  notice 
that  unsafe  conditions  persisted.  As  noted  by  the 
Court  in  that  case,  the  Government  was  not  respon- 
sible, in  the  first  place,  for  the  existence  of  the 
hazardous  condition. 

In  Everitt  v.  United  States,  204  F.Supp.  20  (S.D. 
Tex  1962) ,  the  Government  was  held  liable  for  dam- 
age to  a  vessel  arising  from  the  Government's  negli- 
gence in  permitting  a  piling,  part  of  a  Government 
reference  line,  outside  the  channel,  to  remain  in 
place  after  it  was  broken  off  below  the  water  line. 

Although,  under  the  Indian  Towing  and  other 
cited  cases,  the  Government  would  be  liable  for 
negligent  performance  even  as  a  volunteer,  here  the 
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Government  is  more.  In  the  publication  of  informa- 
tion to  mariners  and  the  preparation  of  charts,  it  is 
performing  Congressionally-authorized  functions, 
and  by  requiring  vessels  to  carry  its  charts,  it  in- 
vites, or  more  aptly,  compels  reliance  on  them.  Pri- 
vate activity  in  the  publication  of  nautical  charts 
exists  {e.g.,  Ex.  105),  but  the  Government  has 
literally  pre-empted  the  field  by  publication  of  its 
own  charts,  and  the  regulatory  command  that  they 
be  placed  and  maintained  aboard  ship. 

In  The  MARIA,  91  F.2d  819  (4th  Cir.  1937),  the 
Court  held  that  a  vessel  not  provided  with  proper 
charts  having  current  correction  datum  posted 
thereon  was  unseaworthy,  and  therefore  liable  to 
the  owners  of  its  cargo.  Can  the  Government,  which 
requires,  as  the  sovereign,  that  vessels  have  and 
maintain  Government-prepared  charts,  escape  liabil- 
ity to  cargo  aboard  a  vessel  being  navigated  in 
reliance  on  such  charts  negligently  prepared?  The 
cases  indicate  that  it  cannot. 

Indian  Towing  and  Pioneer  Steamship  were  ac- 
tions brought  under  the  Federal  Tort  Claims  Act. 
Private  Cargo  filed  suits  below  under  both  the  Tort 
Claims  Act  and  the  Suits  in  Admiralty  Act,  Title  46, 
U.S.C.  §§  741  et  seq.  (Extracted  in  Appendix  1).  It 
is  now  clear  that  claims  of  the  character  here  made 
are  cognizable  under  the  latter  Act,  as  amended  in 
1960,  and  the  District  Court  so  held.  (Conclusion  1, 
CR160). 

The  Act  provides  in  pertinent  part : 

"Such  suits  shall  be  heard  and  determined 
according  to  the  principles  of  law  and  to  the 
rules  of  practice  obtaining  in  like  cases  between 
private  parties. . .  "  (Title  46,  U.S.C.  §  743). 

The  waiver  of  immunity  is  complete,  saving  only 
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the  reserved  immunity  from  arrest  of  government 
property  (Id.,  §  741)  and  a  limitation  on  the  rate  of 
interest  which  may  be  awarded  (Id.,  §  743). 

The  exceptions  to  the  waiver  of  sovereign  im- 
munity provided  by  the  Tort  Claims  Act  are  not  re- 
peated in  the  Suit  in  Admiralty  Act.  Thus,  neither 
"agency  discretion"  nor  "misrepresentation"  af- 
fords a  defense  to  the  Government  in  this  action,  as 
might  be  the  case  under  the  Tort  Claims  Act.  None 
of  the  provisions  of  the  Tort  Claims  Act  apply  to 
claims  "for  which  a  remedy  is  provided  by  Sections 
741-752  ...  of  Title  46."  (Title  28,  U.S.C.  §  2680  (d) ) . 
In  United  States  v.  Muniz,  374  U.  S.  150, 166  (1963) , 
itself  a  Tort  Claims  Act  case,  the  Court  said: 

"We  should  not,  at  the  same  time  that  State 
Courts  are  striving  to  mitigate  the  hardships 
caused  by  sovereign  immunity,  narrow  the 
remedies  provided  by  Congress.  As  we  said  in 
Ravonier,  Inc.  v.  United  States,  supra,  (352  U.S. 
at  320) ,  There  is  no  justification  for  this  Court 
to  read  exemptions  into  the  Act  beyond  those 
provided  by  Congress.  If  that  Act  is  to  be 
altered  that  is  the  function  for  the  same  body 
that  adopted  it'." 

Under  the  Suits  in  Admiralty  Act,  Congress  has  not 
itself  narrowed  the  remedy  provided  generally  by 
any  exception  of  "agency  discretion,"  and  it  is 
therefore  irrelevant  to  liability  here  whether  the 
fault  of  the  Government  was  "a  fault  of  the  Govern- 
ment to  formulate  a  plan  for  the  coordination  and 
dissemination  of  information."  (FF  41,  Tr.  159). 
Nevertheless,  as  will  be  seen,  the  evidence  estab- 
lished that  the  faults  of  the  Government  were  mul- 
tiple, gross,  and  actionable. 

Although  presented  under  the  Tort  Claims  Act, 
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the  Indian  Towing  and  Pioneer  Steamship  cases  in- 
dicate conduct  of  the  Government  in  relation  to 
aids  or  obstructions  to  navigation  which  has  been 
held  to  constitute  actionable  negligence. 

In  Indian  Towing  Co.  v.  United  States,  350  U.S. 
61  (1955),  the  Supreme  Court  defined  the  duty  of 
the  United  States  with  respect  to  lighthouse  service 
in  the  following  passage: 

"The  Coast  Guard  need  not  undertake  the 
lighthouse  service.  But  once  it  exercised  its 
discretion  to  operate  a  light  on  Chandeleur 
Island  and  engendered  reliance  on  the  guidance 
afforded  by  the  light,  it  was  obligated  to  use 
due  care  to  make  certain  that  the  light  was 
kept  in  good  working  order;  and,  if  the  light 
did  become  extinguished,  then  the  Coast  Guard 
was  further  obligated  to  use  due  care  to  dis- 
cover this  fact  and  to  repair  the  light  or  give 
warning  that  it  was  not  functioning.  If  the 
Coast  Guard  failed  in  its  duty  and  damage  was 
thereby  caused  to  petitioners,  the  United  States 
is  liable  under  the  Tort  Claims  Act."  (Id.  at  69) . 

Pioneer  Steamship  Company  v.  United  States, 
176  F.Supp.  140  (E.D.  Wis.,  1959),  was  brought  to 
recover  for  damages  sustained  by  plaintiff's  ship 
as  a  result  of  striking  a  submerged  object  near 
a  Coast  Guard  Station  at  Racine  Harbor  on  Lake 
Michigan,  Wisconsin.  At  one  time  the  area  had 
been  buoyed  as  a  danger  to  navigation,  but  after 
dredging  in  conjunction  with  maintenance  of  the 
channel,  the  buoys  marking  the  danger  areas  were 
removed  and  notice  was  issued  by  the  Government 
in  its  official  publications  that  the  depth  had  been 
restored.  Three  vessels,  thereafter,  reported  to  the 
Coast  Guard  that  they  had  "rubbed  bottom."  On  the 
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basis  of  these  reports,  the  Coast  Guard  made  addi- 
tional soundings  and  sweeping  operations,  but  found 
no  obstruction.  Subsequently,  plaintiff's  ship  ran 
heavily  upon  an  obstruction.  Following  the  casualty, 
the  Coast  Guard  issued  warnings  to  mariners  to 
avoid  the  area  until  it  could  be  cleared.  Further 
sweepings  and  soundings  were  undertaken  in  the 
area  and  a  number  of  objects,  including  stones  and 
rock  debris,  channel  iron  and  slabs  of  reinforced 
concrete  were  found.  The  court  stated  at  pages 
146  and  147: 

"While  defendant  did  not  create  the  hazardous 
condition  by  its  own  act,  it  undertook  by  acts 
of  its  agents  and  its  contractors,  performing 
nondelegable  duties,  to  issue  warnings  in  re- 
spect thereto  and  to  effect  its  removal.  There- 
after, defendant  held  out  to  mariners,  including 
plaintiff,  by  its  official  publications  and  by  re- 
scinding its  previously  posted  warnings  in  the 
area  that  the  waters  in  the  vicinity  of  the  Coast 
Guard  dock  were  free  of  illegal  obstruction  and 
navigable  subject  to  stated  depths. 

"Defendant  failed  to  exercise  due  care  in  the 
performance  of  these  acts.  Defendant  knew,  or 
in  the  exercise  of  ordinary  care  should  have 
known,  that  the  removal  of  part  of  the  debris 
by  the  Great  Lakes  Dredge  &  Dock  Company 
did  not  clear  the  area  in  the  vicinity  of  its  dock 
of  all  debris.  Subsequent  sweepings  and  sound- 
ings revealed  the  continued  presence  thereof. 

"When  defendant  received  further  notice  of 
possible  obstructions  due  to  the  debris  remain- 
ing from  the  collapse  of  the  Coast  Guard  dock 
in  the  area  west  of  the  slip  by  the  information 
that  vessels  had  rubbed  bottom  in  that  area 
which  defendant  held  out  to  be  navigable  sub- 
ject only  to  stated  depths,  it  was  put  on  inquiry 
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notice  whether  or  not  it  had  failed  in  its  pre- 
viously assumed  duties  of  removal,  inspection, 
and  warning.  Thereafter,  defendant  did  not  do 
all  things  reasonable  to  assure  that  its  holding 
out  of  navigability  of  the  area,  based  on  its  at- 
tempted removal  and  rescinding  of  warning, 
did  not  constitute  a  trap  to  mariners.  Defend- 
ant failed  to  exercise  reasonable  care  when  it 
did  not  ascertain  the  location  of  this  possible 
hazard  with  any  degree  of  certitude  by  further 
inquiry  of  the  vessels  in  question  and  when  it 
did  not  employ  appropriate  means  to  determine 
the  potential  existence  thereof.  See  Eastern 
Transp.  Co.  v.  United  States,  (D.C.E.D.Va.l928) 
29  F.2d  588,  affirmed  The  Snug  Harbor,  4  Cir., 
1930, 40  F.2d  27. 

Measured  against  these  standards,  the  Govern- 
ment was  actionably  negligent  in  the  following  re- 
spects in  addition  to  those  specifically  found  by 
the  District  Court: 

1.  SearcTi  (Specifications  6-8).  Whether  the 
Government  had  a  statutory  duty  to  search  or  did 
so  as  a  mere  volunteer,  it  undertook  to  do  so  and  was 
thus  obligated  to  conduct  a  proper  and  adequate 
search.  Instead,  it  diverted,  from  another  mission 
for  a  cursory  90-minute  "exploration,"  a  patrol  boat 
not  even  equipped  with  a  fathometer,  and,  if  the 
vessel's  log  and  the  Government's  Admission  are 
binding  on  it,  as  we  submit,  ( or  entitled  to  credit  in 
opposition  to  the  recollection  of  its  Boatswain  twelve 
years  after  the  event),  its  search  was  not  even 
directed  to  the  area  where  the  CROCKER  casualty 
had  been  reported.  It  is  hardly  surprising,  there- 
fore, that  the  results  of  the  search  were  negative, 
although  the  3.5  rock  existed  at  a  distance  of  only 
790  feet  west  of  the  position  reported  by  the 
CROCKER  and  was  found  when  a  proper  search 
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was  made  in  1961.  In  this  connection,  United  States 
V.  Gavagan,  280  F.2d  319  (5th  Cir.,  1960)  cert.  den. 
364  U.S.  933  (1961)  is  in  point.  There  the  Govern- 
ment was  held  Hable,  under  the  Tort  Claims  Act, 
for  negligent  conduct  of  Search  and  Rescue  activi- 
ties, since  it  had  undertaken  to  perform  them. 

2.  The  Government  Induced  Reliance  on  its 
Charts  and  They  Were  Affirmatively  Misleading 
(Specifications  9-12).  No  later  than  when  pieces 
of  rock  were  taken  from  the  damaged  hull  of  the 
CHARLES  CROCKER,  in  the  presence  of  a  Coast 
Guard  officer,  between  July  12  and  21,  1952,  the 
Government,  through  the  Coast  Guard,  knew  that: 

1.  An  uncharted  rock  existed  in  the  waters 
west  of  Smith  Island,  in  an  area  traveled  by  ships 
bound  from  Puget  Sound  for  northern  Washington, 
British  Columbia  and  Alaska  ports,  or  return. 

2.  The  rock  had  been  struck  by,  and  had  caused 
extensive  damage  to  a  vessel  having  a  mean  draft 
of  21  feet  11  inches. 

3.  Her  Master  reported  the  point  of  impact  as 
two  miles,  281°  T  from  Smith  Island  Light — a  point 
just  outside  the  10-fathom  curve,  but  also  reported 
fathometer  readings  indicating  the  vessel  was  in- 
side the  10-fathom  curve. 

Promptly  on  receipt  of  telephone  information 
that  the  CROCKER  had  struck  an  obstruction,  the 
Coast  Guard  broadcast  a  radio  Notice  to  Mariners 
which  so  informed  them,  and  correctly  stated  the 
reported  position  (FF  29,  Tr.  155).  On  July  5, 1952, 
however,  the  Government  published  its  written 
Weekly  Notice  to  Mariners,  which  did  not  inform 
the  recipients  that  the  reported  object  had  been 
struck  by  a  vessel,  much  less  of  the  draft  of  such 
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vessel,  and  contained  inaccurate  coordinates  for  the 
position  which  had  been  reported  to  it. 

Thereafter,  the  Coast  and  Geodetic  Survey, 
which  did  not  know  the  object  described  in  the 
Weekly  Notice  had  been  struck  by  a  vessel,  or  the 
draft  of  such  vessel,  and  made  no  inquiries  of  any 
kind,  endorsed  the  notation  "Wreckage  Rep.-1952" 
near  a  circle  not  centered  at  the  positioh  given  by 
the  vessel  which  had  originated  the  report.  The 
Chief  of  the  Branch  in  charge  of  preparation  of  the 
charts,  interpreted  them,  as  so  revised,  to  indicate 
a  depth  of  20  fathoms  (120  feet)  of  water  over  the 
object. 

The  Government  was  chargeable  in  July,  1952 
with  knowledge  that  the  object  was  a  rock  having 
not  more  than  17  feet  5  inches  of  water  over  its  top 
at  mean  lower  low  water  [MLLW],  and  although 
admittedly  uncertain  of  the  position  of  the  object 
struck  by  the  CROCKER,  believed  it  to  be  inside 
the  10-fathom  curve.  Nevertheless,  it  published  to 
mariners  charts  indicating  Wreckage  outside  the 
10-fathom  curve  at  a  point  which  was  not  that  re- 
ported to  it  by  the  striking  vessel.  It  did  not  use 
any  of  the  numerous  symbols  prescribed  in  its  own 
publication,  Ex.  16,  to  indicate  either  a  rock  or 
wreckage  or  other  obstruction  which  was  known 
to  be  dangerous  to  surface  navigation  (0-5,  0-5a, 
0-6a,  0-14,  0-15,  0-26  or  0-27)  indicating  instead  that 
20  fathoms  of  water  were  available  in  the  area  of 
the  "Wreckage  Rep."  legend. 

Further,  it  did  not  use  its  own  prescribed  ab- 
breviations to  indicate  that  the  position  given  was 
approximate  or  doubtful    (0-41,   0-42,   Ex.   16). 

Despite  the  Government's  knowledge,  neither 
the  current  charts  of  the  area  aboard  the  ISLAND 
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MAIL,  nor  the  Coast  Pilot,  gave  any  indication  of 
danger  to  surface  navigation  by  a  vessel  having  a 
deepest  draft  of  29  feet  2  inches,  so  long  as  it  main- 
tained a  distance  of  not  less  than  1^2  miles  westerly 
of  Smith  Island  Light. 

3.  Government  Negligence  was  not  solely  the 
result  of  lack  of  a  plan  for  the  coordination  and  dis- 
semination of  information  amongst  Government 
agencies. 

Commander  Conway  testified  that  an  internal 
Coast  Guard  instruction  required  him  to  report  to 
the  Coast  and  Geodetic  Survey,  "if  something  isn't 
right."  He  knew  the  CROCKER  had  struck  a  rock. 
He  knew  of  the  published  Notice  to  Mariners  which 
referred  to  wreckage,  but  gave  no  notice  that  it  had 
been  struck  by  a  surface  vessel  and  gave  a  position 
which  was  outside  the  area  in  which  he  thought  the 
casualty  had  occurred.  Yet,  he  testified  that:  "I 
just  let  it  sit  there  .  .  .  there  still  may  be  a  wreck 
there;  I  don't  know."  (Tr.  1062) . 

While  failure  "to  formulate  a  plan  for  the  co- 
ordination and  dissemination  of  information,"  if  a 
negligent  failure,  would  be  actionable  under  the 
Suits  in  Admiralty  Act  (if  not  the  Tort  Claims  Act) , 
other  personal  faults  appear.  For  example,  the 
Coast  and  Geodetic  Survey  never  knew  the  depth 
of  water  over  the  object  it  charted  as  "Wreckage 
Rep.-1952,"  and  never  inquired.  Its  only  knowledge 
came  from  the  Weekly  Notice  which  gave  no  in- 
formation that  a  surface-navigating  vessel  had  actu- 
ally struck  the  object.  We  submit  that  the  Weekly 
Notice  was  negligently  prepared  not  only  in  stating 
a  wrong  position,  but  more  importantly,  in  failing 
to  set  forth  what  was  known  to  the  Coast  Guard, 
namely,  that  a  surface  vessel  having  a  mean  draft 
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of  21  feet  11  inches,  had  struck  the  object.  We  sub- 
mit further  that  the  Coast  and  Geodetic  Survey  was 
negligent  in  not  making  inquiry  to  determine 
whether  additional  information  as  to  depth  was 
available  before  placing  the  legend  on  the  chart  in 
a  way  which  indicated  that  20  fathoms  of  water  was 
available. 

C.      Argument    in    support   of    specifications    of    error 
fifteen  through  eighteen 

The  District  Court  erred  in  finding  that  Pilot 
Soriano  was  negligent  in  his  navigation  of  the  IS- 
LAND  MAIL,  and  in  finding  that  his  negligence  was 
the  sole  cause  of  the  casualty. 

If  the  Government  was  negligent  in  the  respects 
specified  by  the  District  Court  or  in  the  other  re- 
spects urged  here,  and  such  negligence  was  a  proxi- 
mate cause  of  the  casualty  and  resultant  damage 
to  cargo.  Private  Cargo  may  recover  from  the  Gov- 
ernment, whether  or  not  Pilot  Soriano  was  also  neg- 
ligent. There  is  no  basis  for  imputation  of  his  negli- 
gence to  the  cargo  interests,  nor  do  we  understand 
the  Government  to  so  contend.  Thus,  Soriano's  neg- 
ligence is  irrelevant  to  this  case,  unless  it  were  the 
sole  proximate  cause  of  the  ISLAND  MAIL  casualty. 

While  the  Government  is  critical  of  much  of 
Soriano's  navigation,  and  the  District  Court  found 
him  negligent  "for  the  purpose  of  this  case  only"  in 
failing  "to  check  the  position  of  the  vessel  and  make 
an  allowance  for  current"  (FF  40,  CR  158),  such 
deficiencies,  if  established  by  the  evidence,  are 
material  only  if  the  ISLAND  MAIL,  at  the  time  of 
the  casualty,  was,  as  a  result  of  Soriano's  negli- 
gence, in  a  position  to  which  a  prudent  navigator 
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would  not  have  taken  her.  Thus,  the  ultimate  ques- 
tion, as  to  Soriano's  negligence,  is  whether,  in  the 
light  of  information  available  to  him  on  May  29, 
1961,  it  was  negligent  to  take  the  ISLAND  MAIL 
over  the  position  of  the  3.5  rock,  then  unknown  and 
uncharted. 

The  rock  was  1.87  miles  westerly  of  Smith  Island 
Light  (FF  17,  CR  150),  and  486.4  feet— about  one 
ship  length,  inside  the  10-f  athom  curve.  The  nearest 
soundings  to  the  point  of  casualty  were  as  follows 
(in  fathoms,  at  MLLW) :  61/4  (37'  plus),  61/2  (39'), 
14  (84')  and  11  (66').  The  tide  was  plus  5  feet  4 
inches.  The  vessel's  maximum  draft  was  29  feet  2 
inches.  The  charts  indicated  sufficient  water  for  a 
vessel  of  such  draft  on  such  a  tide  to  within  about 
0.6  miles  westerly  of  the  Light,  although  kelp  was 
indicated  as  extending  1.5  miles  west  of  the  Light. 
The  ISLAND  MAIL  never  entered  the  kelp  area. 

The  District  Court  did  not  find,  and  we  do  not 
understand  the  Government  to  contend,  that  it  is 
always  and  everywhere  negligent  to  navigate  a 
vessel,  drawing  29  feet  2  inches,  in  less  than  10 
fathoms  (60  feet)  of  water.  Pilot  Soriano  testified 
to  numerous  experiences  in  which  he  had  taken 
vessels  (including  Government  vessels)  inside  the 
10-f  athom  curve  at  various  points  in  pilotage  waters 
(Tr.  55).  So  did  other  witnesses,  including  two 
called  by  the  Government  (Tr.  145,  373) . 

Precisely,  what  did  the  Government's  own 
charts  indicate  as  to  safety  of  navigation  by  the 
ISLAND  MAIL  over  the  position  where  the  3.5  rock 
was  later  found,  and  is  now  charted? 

Of  the  four  soundings  appearing  on  the  chart 
in  closest  proximity  to  the  position  of  the  rock,  the 
shallowest,  east  and  north  of  the  rock,  was  6l^ 
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fathoms,  or  37.5  feet,  at  MLLW.  At  the  then  plus 
5.4  foot  stage  of  tide,  the  depth  of  water  indicated 
was  then  42.9  feet  (Ex.  79 A) .  In  the  preparation  of 
its  charts,  the  Coast  and  Geodetic  Survey  selects 
for  placing  on  the  chart,  the  least  depth  of  water 
shown  by  its  surveys  for  that  area  (Tr.  951-2). 
"Soundings  are  selected  to  best  indicate  the  char- 
acter of  the  bottom  being  charted,  but  in  all  cases 
the  shoalest  soundings  are  selected  for  the, — as  a 
warning  to  the  navigator."  (Wennermark,  CG  Tr. 
872).  The  same  Government's  witness  who  so  testi- 
fied, further  testified  that  it  would  be  safe  for  a 
vessel  drawing  30  feet  to  pass  through  an  area  wire- 
dragged  to  30  feet,  under  smooth  sea  conditions,  on 
a  plus  five  foot  stage  of  the  tide  (CG  Tr.  918-19). 

The  sounding  nearest  to  the  3.5  rock  which  in- 
dicated less  than  35  feet  of  water  on  a  plus  5.4  foot 
tide  was  the  4%  fathom  sounding,  0.8  miles  east 
and  slightly  north  of  the  3.5  rock,  inside  the  kelp 
symbols,  which  themselves  were  over  0.4  miles  in- 
shore from  the  3.5  rock  where  the  ISLAND  MAIL 
struck. 

Thus,  the  charts  showed  adequate  depths,  and 
an  absence  of  other  dangers,  for  a  distance  of  at 
least  0.4  miles  inshore  of  the  track  of  the  ISLAND 
MAIL. 

In  these  circumstances  the  fact  that  the  area 
inside  the  10-fathom  curve  was  tinted  on  the  charts 
does  not  support  or  justify  the  finding  that  it  was 
negligence  for  Pilot  Soriano  to  navigate  the  ISLAND 
MAIL  on  the  extreme  outer  edge  of  the  area,  1.87 
miles  west  of  the  Smith  Island  Light. 

The  Government's  own  Nautical  Chart  Manuals, 
an  extract  of  which  is  in  evidence  as  Exhibit  126  and 
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127,  destroy  any  basis  for  a  finding  that  the  10- 
fathom  curve  is  recognized  as  a  danger  curve  by 
the  Government,  or  should  have  been  recognized  as 
such  by  Pilot  Soriano. 

Exhibit  126  states,  at  page  46: 

"TINTS  IN  WATER  AREAS. 

A  blue  tint  is  shown  in  water  areas  on  an  in- 
creasing number  of  printed  charts  to  the  curve 
which  is  considered  the  danger  curve  for  that 
particular  area. 

In  general,  the  6-foot  curve  shall  be  consider- 
ed the  danger  curve  for  Intercoastal  Waterway 
charts,  the  12  or  18-foot  curve  for  harbor  charts, 
and  the  30-foot  [5-fathom]  curve  for  coast  and 
general  charts." 

Testifying  with  reference  to  the  quoted  state- 
ment, the  Government's  witness,  Edmonston,  con- 
ceded that  the  Government's  manuals  prescribed 
tinting  to  the  5-fathom  curve  on  the  charts  in  ques- 
tion (Tr.  943).  He  knew  of  no  other  definition  or 
instruction  issued  by  the  Government  with  refer- 
ence to  tinting  of  charts  (Tr.  942-43) . 

The  Government's  claim  that  tinting  out  to  the 
10-fathom  curve  constituted  a  warning  of  danger 
was,  so  far  as  appears,  first  made  in  this  litigation. 
It  had  never  disseminated  information  to  that  effect. 

"Q  Mr.  Edmonston,  did — or  do  you  know  of 
any  instructions  or  any  information  dis- 
seminated by  the  government  whatsoever 
which  states  that  the  tinting  out  to  a  ten- 
fathom  curve  on  any  chart  constitutes  or 
characterizes  that  as  a  danger  curve? 

A    Specifically,  no."   (Tr.  944-45). 

The  testimony  of  another  Government  witness. 
Pilot  Lindholm,  in  response  to  palpably  leading 
questions  by  Government  counsel,  is  illuminating. 
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"Q  (By  Mr.  Fryer)  Captain,  on  the  charts  as 
they  existed  and  under  conditions  as  they 
existed  in  1961  are  there  any  dangers  that 
a  pilot  should  be  aware  of  to  keep  him  out- 
side the  ten-fathom  curve  west  of  Smith 
Island? 

A  Well,  there's  really  no  known  dangers. 
There  was  one  circle  outside  the  ten-fathom 
curve  which  was  marked  Wreckage  Re- 
ported 1952. 

Q  What  does  the  blue  tint  on  the  Chart  6450 
for  that  area  indicate  to  you  ? 

A   It  indicates  the  ten-fathom  area. 

Q  Does  the  blue  tint  indicate  anything  else 
to  you? 

MR.  HOWARD:  I  object  to  that,  your 
Honor.  He  has  asked  the  question  once  and 
now  he  is  leading  his  witness  by  asking  for 
something  else. 

THE  COURT:  Overruled. 

A  The  ten-fathom,  I  mean  the  blue  area  in- 
dicates a  possible  ten-fathom  area."  (Tr. 
116-17). 

Thus,  the  Government's  first  expert  witness, 
boldly  invited  to  say  that  the  10-fathom  curve  in- 
dicated a  danger  area,  refused  three  times  to  so 
testify  and  stated  instead:  ''Well,  there's  really  no 
known  dangers." 

The  District  Court's  finding  was  that  the  10- 
fathom  curve 

". . .  in  that  particular  area  is  a  definite  warn- 
ing of  danger."  ( FF 15,  Tr.  149. ) 
It  will  at  once  be  conceded  that  there  were  dangers 
shown  on  the  chart  well  within  the  10-fathom  curve 
— the  kelp  area  extending  west  1.5  miles  from  the 
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Light,  and  insufficient  water  inside  0.5  miles  west 
of  the  Light  (Ex.  79A).  But  no  danger  to  surface 
navigation  by  vessels  of  the  ISLAND  MAIL's  draft 
was  indicated  on  the  charts  (or  in  the  Coast  Pilot) 
further  than  1.5  miles  west  of  Smith  Island  Light, 
until  after  the  ISLAND  MAIL  casualty,  and  the 
District  Court's  finding  that  it  was  negligence  to 
navigate  the  ISLAND  MAIL  on  a  track  1.87  miles 
west  of  the  Light,  and  486.4  feet  inside  the  outer 
edge  of  such  area,  is  unsupported  by  substantial 
evidence. 

The  second  Government  expert  witness  on  the 
subject  of  piloting  testified  as  follows: 

"Q   What  does  the  line,  the  ten-fathom  curve 
itself,  mean  to  you? 

*  ^  * 

A  Well,  the  ten-fathom  curve  means  that  the 
water  inside  of  that  towards  the  beach,  it's 
ten  fathoms  there  and  as  you  go  further  in 
you  get  less  water. 

Q  (By  Mr.  Jones)  Now,  what  more  does  the 
blue  tint  mean  to  you  ? 

A  Well,  the  blue  tint  just  calls  your  attention 
to  the  fact."  (Tr.  273-4). 

The  District  Court  was  also  in  error  when,  in 
Finding  of  Fact  No.  11,  it  correctly  found  that  the 
Kenyon  calculator  used  by  Pilot  Soriano  to  take 
some  of  his  bearings  was  inaccurate  (because  the 
bearing  surface  was  "twenty  or  thirty  thousandths" 
of  an  inch  off  the  perpendicular) ,  and  that  the  cen- 
ter window  of  the  pilot  house,  against  which  Soriano 
placed  the  calculator  was  off  1°  from  the  perpendi- 
cular of  the  centerline  of  the  vessel,  but  failed  to 
recognize  and  find  that  these  slight  deviations  from 
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the  perpendicular  corrected  one  another,  thus  pro- 
ducing substantial  accuracy.  Careful  review  of  the 
testimony  of  Glen  Warren,  as  to  the  grinding  opera- 
tion performed  to  correct  the  instrument,  with  the 
instrument  itself  (Ex.  43),  discloses  that,  when 
pressed  against  the  pilot  house  window,  the  slant 
of  the  bearing  edge  of  the  calculator  would  be 
counteracted  by  the  slant  of  the  window. 

D.      Argument  on  specification  of  errors  eighteen  and 
nineteen 

The  District  Court  erred  in  failing  to  find  that, 
had  information  available  to  the  Government  been 
properly  charted,  the  ISLAND  MAIL  would  not 
have  struck  the  3.5  rock.  It  erred  in  entering  its 
Decree  dismissing  the  libel,  and  in  failing  to  enter  a 
Decree  adjudging  the  Government  liable  to  Appel- 
lants and  directing  a  determination  as  to  Appellant's 
damages. 

The  District  Court's  findings  make  it  clear  that 
its  conclusory  finding  that  the  Government's  negli- 
gence was  not  a  proximate  cause  of  the  ISLAND 
MAIL  casualty  (FF  39,  Conclusion  2;  CR  158,  160) 
was,  in  the  Court's  view,  compelled  by  its  preceding 
finding  that  the  CROCKER  did  not  strike  the  3.5 
rock  (FF  38,  CR  157-8). 

In  its  oral  opinion,  incorporated  in  the  formal 
findings  as  FF  43  (CR  159)  the  Court  stated  (Tr. 
1145) : 

"In  view  of  the  fact,  however,  that  the  Court 
has  determined  that  the  steamship  CHARLES 
CROCKER  did  not  strike  the  3.5  Rock  the  Court 
must  and  does  find  that  any  negligence  upon  the 
part  of  the  Government  in  connection  with  the 
CROCKER  incident  was  not  a  proximate  cause 
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of  the  damage  to  the  ISLAND  MAIL'S  cargo. 
Any  other  conclusion  must  rest  on  speculation." 
[Emphasis  supplied] 

Appellants  have  demonstrated,  supra,  that  the 
evidence  on  that  issue  requires  a  finding  that  the 
CROCKER  did  in  fact  strike  the  3.5  rock,  and  that 
evidence  destroys  the  basis  for  the  District  Court's 
holding  that  Government  negligence  was  not  a 
proximate  cause  of  the  ISLAND  MAIL  casualty. 

Thus,  the  issue  is  whether,  if  the  Government's 
charts  and  publications  had  given  proper  notice  of 
a  danger  to  surface  navigation,  either  at  the  precise 
location  of  the  3.5  rock,  or  on  the  outer  perimeter 
of  the  10-fathom  curve  west  of  Smith  Island,  the 
ISLAND  MAIL  would  have  struck  the  3.5  rock. 

There  is,  of  course,  no  evidence,  or  permissible 
inference  therefrom,  that,  had  the  rock  itself  been 
located  and  charted  prior  to  the  ISLAND  MAIL 
casualty,  the  ISLAND  MAIL  would  have  struck  it. 

The  obvious  purpose  of  the  placement  of  such  a 
warning  on  the  charts  (and/or  publication  in  the 
Coast  Pilot)  is  to  alert  navigators  to  such  dangers, 
so  that  they  may  keep  clear  of  them.  That  is  pre- 
cisely why  the  post-ISLAND  MAIL  charts  and  the 
now  current  Coast  Pilot  give  clear  notice  of  the 
existence,  location,  and  depth  of  the  3.5  rock.  It 
would  seem  capricious  for  the  Government  to  sug- 
gest that  Pilot  Soriano,  Captain  Smith  and  Mate 
Gunderson,  all  tested  and  licensed  by  the  Govern- 
ment itself,  would  have  navigated  the  ISLAND 
MAIL  into  collision  with  a  charted  rock. 

Similarly,  although  a  reasonable  search  in  1952 
would  have  disclosed  the  existence,  location  and 
depth  of  the  3.5  rock  (as  it  did  in  1961)  even  if  the 
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Government  was  not  under  a  duty  to  conduct  a  rea- 
sonable search  following  the  CROCKER  casualty,  it 
was,  beyond  possible  dispute,  under  a  duty  to  give 
a  proper  warning  of  danger  based  on  the  informa- 
tion which  it  did  have — briefly : 

(1)  that  a  vessel  having  a  deepest  draft  of  24 
feet  2  inches  had  struck  a  rock 

(2)  at  a  position  given  by  her  Master  as  2 
miles,  281°  T  from  Smith  Island  Light 

(3)  but  that  its  fathometer  readings  indicated 
a  passage  somewhat  closer  to  the  Light, 
and 

(4)  proper  plotting  of  information  obtained  by 
the  Coast  Guard  from  the  CROCKER'S 
helmsman  and  watch  officer  would  place 
the  casualty  at  about  1.75  miles  off  the 
Light. 

Had  such  information  been  placed  on  the  charts 
(and/or  been  set  forth  in  the  Coast  Pilot)  in  one  of 
the  several  ways  prescribed  by  the  Government  it- 
self in  Ex.  16,  with  the  notation  "Position  Approxi- 
mate" or  "Position  Doubtful"  anywhere  within  the 
area  bracketed  by  the  information  as  to  the  rock's 
location,  would  the  ISLAND  MAIL  have  come  into 
contact  with  the  rock? 

It  must  be  remembered  that  the  3.5  rock  is  1.87 
miles  west  of  Smith  Island  Light — and  thus  0.12 
miles  (or  729  feet)  west  of  the  CROCKER'S  track 
as  indicated  to  the  Coast  Guard  by  her  helmsman 
and  mate,  and  .13  miles  (or  790  feet)  east  of  the 
CROCKER'S  track,  as  reported  by  her  Master.  Any 
reasonable  positioning  of  a  danger  symbol  to  give 
the  approximate  position  of  the  rock  struck  by  the 
CROCKER  would  have  been  in  the  immediate  area 
where  the  3.5  rock  was  subsequently  struck  by  the 
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ISLAND  MAIL  (and  later  charted  precisely),  and 
would  have  shown  a  depth  of  less  than  three  fathoms 
over  its  top. 

The  testimony  was  that  a  prudent  navigator 
would  have  given  a  "wide  berth"  to  any  such  symbol. 

Pilot  Soriano  testified  that  it  was  his  practice, 
in  piloting  such  vessels  as  the  ISLAND  MAIL  west 
of  Smith  Island  to  navigate  at  a  minimum  of  V2 
mile  distance  from  any  known  or  reported  danger 
to  surface  navigation  of  vessels  of  such  draft  (Tr. 
491-2) .  Objection  was  made  by  the  Government,  and 
sustained  by  the  District  Court,  when  Soriano  was 
asked  specifically  how  he  would  have  shaped  the 
course  and  track  of  the  ISLAND  MAIL,  if  one  of 
the  danger  symbols  prescribed  by  Ex.  16  had  been 
placed  on  the  chart,  or  a  warning  had  been  given  in 
the  Coast  Pilot  (Tr.  481-3) . 

Mate  Gunderson  testified  that  he  would  have 
called  the  Master  if  in  doubt  as  to  the  safety  of  the 
vessel's  position,  (or  if  in  immediate  danger  would 
have  reheved  the  pilot  himself)  (CG  Tr.  308) .  Gun- 
derson, who  was  intermittently  observing  the  ves- 
sel's charts  in  the  chart  room  (CG  Tr.  314),  never 
had  any  doubt  that  the  ISLAND  MAIL  was  in  safe 
water  (CGTr.290,  308). 

Captain  Floyd  Smith,  a  licensed  Puget  Sound 
pilot,  testified,  in  answer  to  questions  from  Govern- 
ment counsel,  that  a  reasonably  prudent  pilot  would 
direct  his  vessel's  course  to  pass  such  danger 
symbols  at  a  distance  of  ^  to  V2  mile,  and  if  the 
chart  indicated  ''^position  approximate''  or  ^'position 
doubtful"  he  would  pass  at  a  greater  distance. 
(Tr.  868-69). 

There  was  no  testimony  whatever  that  a  prud- 
ent pilot  would  have  directed  the  course  of  his  vessel 
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in  such  proximity  to  any  danger  symbol  adequately 
representing  the  approximate  position  and  depth  of 
the  rock  struck  by  the  CROCKER  (based  solely  on 
what  the  Government  knew  in  July,  1952)  that  the 
ISLAND  MAIL  could  have  struck  the  3.5  rock  in 
1961. 

As  the  Supreme  Court  of  Washington  recog- 
nized in  Schneider  v.  Yakima  County,  65  Wn.2d  333, 
397  P.2d  411  (1965),  where  the  negligence  involved 
is  failure  to  give  an  adequate  warning,  proof  that 
no  warning  was  given,  or  that  it  was  inadequate 
justifies  the  inference  that  the  accident  would 
have  been  averted  by  a  proper  warning.  Here  the 
testimony  is  undisputed  that  the  ISLAND  MAIL 
would  not  have  been  navigated  on  a  track  1.87  miles 
west  of  Smith  Island  Light,  and  the  casualty  would 
not  have  occurred,  had  adequate  warning  been 
given.  The  District  Court  erred  in  not  finding  and 
concluding  that  the  Government's  negligence  was  a 
proximate  cause  of  the  ISLAND  MAIL  casualty  and 
resultant  damage,  and  in  not  entering  an  Interlocu- 
tory Decree,  with  a  reference  for  damages,  in  favor 
of  Appellant-Libelants  below. 

V.     CONCLUSION 

The  District  Court  characterized  this  consoli- 
dated litigation  as  "the  Case  of  the  Disappearing 
Rock"  or  "The  Case  of  the  Ship  That  Struck  the 
Rock  That  Wasn't  There"  (Tr.  1129)  and  appellants 
respectfully  submit  that  the  decision  below  can  be 
affirmed  only  if  this  Court  can  believe  that  rocks 
disappear,  or  that  ships  strike  non-existent  rocks, 
because  that  is,  in  final  analysis,  what  the  District 
Court  held. 
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The  District  Court  was  led  into  such  error,  al- 
though it  found  Appellant's  contention  to  be  the 
"most  probable  possibility"  (Tr.  1138),  because  it 
misconceived  the  force  and  function  of  circumstan- 
tial evidence  in  cases  such  as  this  in  which,  by  their 
nature,  direct  eye-witness  testimony  of  subsurface 
happenings  is  unavailable.  Appellant's  evidence  was 
of  that  character  described  by  the  Court  of  Appeals 
for  the  Fourth  Circuit  in  Whorton  v.  Loving,  344 
F.2d  739,  742  (1965),  as  "amply  sufficient  to  create 
and  support  the  inference"  of  a  subsurface  happen- 
ing, and  here,  as  there,  the  inference  is  "inescap- 
able." 

Not  only  did  the  evidence  establish  Appel- 
lant's contention  by  a  preponderance  of  the  evidence, 
which  is  all  that  is  required,  (Fegles  v.  McLaughlin, 
205  F.2d  637  (9th  Cir.  1953),  but  here,  as  in  the 
Fegles  case,  it  "excludes  every  other  reasonable 
hypothesis" 

The  case  should  be  remanded  with  directions  to 
enter  an  Interlocutory  Decree  as  to  liability  in  favor 
of  Appellants,  and  for  further  proceedings  on  the 
issue  of  damages. 

VI.      SUPPLEMENTAL  STATEMENT  OF  THE  CASE 

Additional    facts    pertinent    to    Private    Cargo's 
appeal   against    American    Mail    Line 

Prior  to  departure  of  the  ISLAND  MAIL  from 
Seattle  on  May  29, 1961,  Private  Cargo  had  delivered 
to  appellee  MAIL  LINE,  and  there  had  been  loaded 
aboard  the  vessel,  goods  and  merchandise  in  good 
order  and  condition,  for  carriage  to  various  ports 
in  the  Orient.  Carriage  of  the  cargo  was  subject  to 
the  familiar  Carriage  of  Goods  By  Sea  Act,  Title  46 
U.S.C.  §  1300,  et  seq,  and,  subject  thereto,  to  the 


79 

bills  of  lading,  of  which  Ex.  94  is  an  example.  Some 
of  said  cargo  was  damaged,  and  not  delivered  in  the 
same  good  order  and  condition  as  when  received 
(FF17,Tr.235). 

All  issues  as  to  damages  were  reserved  for  later 
trial,  and  the  proceedings  below  were  directed  only 
to  liability  (Docket  No.  16733,  Entry  of  Sept.  23, 
1962,  CR  5). 

Prior  to  December  27,  1960,  the  ISLAND  MAIL'S 
fathometer  had  become  inoperable.  The  fact  that  it 
was  inoperable  at  the  time  of  the  vessel's  departure 
from  Seattle  on  May  29, 1961,  was  known  to  manag- 
ing officials  of  American  Mail  Line,  Ltd.,  as  well  as 
to  officials  of  the  U.  S.  Coast  Guard  and  the  Mari- 
time Administration.  An  unrestricted  Certificate  of 
Inspection  had  been  issued  with  knowledge  that  its 
fathometer  had  been  disconnected  (FF  9,  Tr.  232). 

However,  in  view  of  the  District  Court's  finding 
that  the  10-fathom  curve  was  a  definite  warning  of 
danger,  Private  Cargo  maintains  that  in  sending  the 
ISLAND  MAIL  to  sea  with  its  fathometer  inoper- 
able, MAIL  LINE  failed  to  exercise  due  diligence  to 
make  the  vessel  seaworthy,  that  it  was  in  fact  un- 
seaworthy  by  reason  of  the  absence  of  a  function- 
ing fathometer,  and  that  such  unseaworthy  condi- 
tion was  a  proximate  cause  of  the  casualty,  and 
resultant  damage  to  Private  Cargo. 

The  District  Court  found  and  concluded  that  the 
vessel  was  not  unseaworthy  because  of  the  absence 
of  a  fathometer,  and  that  its  absence  "had  nothing 
to  do"  with  the  casualty  (FF  8,  Tr.  231)  and  that 
MAIL  LINE  had  exercised  due  diligence  to  make  the 
ISLAND  MAIL  seaworthy  (FF  21,  Tr.  236)  (Con- 
clusion 4,  Tr.  237) . 
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The  Use  and  Function  of  a  Fathometer. 

The  ISLAND  MAIL  v/as  equipped  with  numerous 
navigational  devices,  including  radar,  but  her  fath- 
ometer (echo  sounding  device)  was  completely  in- 
operative. This  fact  was  known  to  her  owners  and 
operators,  to  the  Government,  but  not  to  the  ship- 
pers, consignees,  owners  or  others  concerned  in  the 
privately-owned  cargo.  Thus  at  the  time  of  this  in- 
cident the  only  means  of  determining  the  actual 
depth  of  water  beneath  the  vessel's  keel  was  by 
hand  sounding  with  a  lead  line  or  through  the  use 
of  her  so-called  mechanical  sounding  machine. 
Neither  of  these  devices  was  capable  of  giving  con- 
tinuous readings  of  the  depth  of  the  water  as  the 
vessel  proceeded  at  full  speed.  ( See  Exhibit  55,  Bow- 
ditch,  "Practical  Navigator"  §  618).  See  also, 
Knight's  "Modern  Seamanship"  pp.  90-91,  (13th 
Ed.). 

A  fathometer  is  usual  and  customary  equipment 
aboard  ocean-going  vessels.  It  gives  continuous 
readings  of  the  depth  of  the  water  under  the  keel 
while  the  vessel  is  at  full  speed  and  these  readings 
are  presented  both  on  a  dial  and  on  a  graph  on  the 
bridge  where  they  can  be  easily  and  continuously 
observed  by  the  navigating  personnel.  As  stated  by 
Bowditch,  most  soundings  are  now  made  by  means 
of  a  fathometer  (echo  sounder)   (Ex.  55,  §  618). 

The  District  Court  found  that  the  10-fathom 
curve  in  the  region  west  of  Smith  Island  was  "a 
definite  warning  of  danger"  (FF  15,  Tr.  149).  The 
"act,  neglect  or  default"  of  Pilot  Soriano  was  in 
permitting  a  vessel  of  the  draft  of  the  ISLAND 
MAIL  to  penetrate  that  line,  within  which,  presum- 
ably, all  waters  are  less  than  60  feet  deep  (FF  12, 
Tr.  233).    Thus,  in  both  Private  Cargo's  action 
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against  the  United  States,  and  in  its  claims  against 
Mail  Line  in  the  limitation  proceeding,  faced  with 
the  parties'  stipulation  that  the  ISLAND  MAIL 
struck  a  rock  (the  "3.5  rock")  just  inside  the  10- 
f  athom  curve,  the  District  Court  attributed  the  cas- 
ualty to  the  pilot's  negligence  in  taking  her  there.  It 
was  possible,  of  course,  to  determine  the  vessel's 
position  with  respect  to  Smith  Island  Light  by 
radar,  or  by  means  of  cross-bearings  and  to  lay 
down  that  position  on  a  chart  and  thus  determine 
whether  the  vessel  was  within  or  without  the  10- 
fathom  curve  as  shown  on  the  then  existing  charts. 
Even  without  taking  into  consideration  the  fact  that 
the  charts  of  the  area  as  they  existed  in  1961  have 
since  been  shown  to  be  less  than  perfect, ^^  it  is  mani- 
fest that  these  alternate  methods  of  determining  the 
vessel's  position  relative  to  the  10-f athom  curve  are 
inferior  to  a  fathometer  which  provides  automatic 
and  continuous  readings  of  the  depth  of  water  under 
the  keel. 

The  trial  of  this  case  was  largely  concerned  with 
the  methods  employed  and  which  might  have  been 
employed  to  fix  the  positions  of  the  ISLAND  MAIL 
from  time  to  time.  The  end  goal  of  all  such  methods 
was  to  determine  whether  the  ISLAND  MAIL  was 
in  safe  waters.  There  can  be  no  doubt  that  the  ves- 
sel's fathometer  would  have  done  this  surely  and 
accurately,  had  it  been  operative. 

The  ISLAND  MAIL'S  Chief  Officer  White  testi- 
fied that  an  adequate  fathometer  would  have 
"picked  up"  the  shoal  to  the  westward  of  Smith 
Island,  if  it  had  been  in  use  (CG  Tr.  233) . 

16.  For  examDle,  in  charting  the  position  of  the  object  struck 
by  the  CROCKER,  as  reported  to  the  Coast  Guard 
the  Coast  and  Geodetic  Survey  centered  the  symbol  over 
700  feet  from  the  coordinates  of  the  reported  position. 
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Promptly  upon  his  assignment  to  the  ISLAND 
MAIL,  the  vessel's  navigator,  Mate  Gunderson,  ob- 
served that  the  fathometer  was  inoperable  and 
made  a  request  to  have  it  repaired  (Ex.  139,  p.  327) . 

Captain  Andreas  Einmo,  a  licensed  Puget  Sound 
pilot,  called  as  an  expert  witness  by  the  Government 
(Tr.  351-2)  testified  not  only  that  the  fathometer 
would  detect  passage  of  a  vessel  over  the  10-fathom 
curve,  but  (in  response  to  a  question  by  the  Court) 
that  he  would  use  the  fathometer  as  a  check  on  the 
accuracy  of  his  bearings  to  locate  the  position  of 
the  vessel  (Tr.  365).  Indeed,  Captain  Soriano  him- 
self testified  to  his  use  of  the  fathometer  aboard 
another  vessel  to  pick  up  the  soundings  when  navi- 
gating across  the  10-fathom  curve  in  the  Dallas 
Bank  area,  a  fev/  miles  west  of  Smith  Island. 

Furthermore,  Mr.  Edmonston  testified  that  one 
function  of  the  depth  curves  appearing  on  charts 
published  by  the  Coast  and  Geodetic  Survey  (with 
which  the  ISLAND  MAIL  was  provided)  was  to 
afford  navigators  an  additional  feature  with  which 
to  fix  the  position  of  the  vessel,  by  use  of  the  fath- 
ometer (Tr.  951). 

The  evidence  establishes,  v/ithout  contradiction, 
that  the  fathometer  would  have  shown  that  the 
vessel  was  penetrating  the  10-fathom  curve,  which 
"in  that  particular  area  is  a  definite  warning  of 
danger"  (FF  43,  Oral  Opinion,  Tr.  1139).  Thus  the 
fathometer  becomes  crucial.  A  fathometer  would 
not  detect  an  isolated  rock  in  time  to  avoid  it,  but 
it  would  easily,  quickly  and  surely  detect  penetra- 
tion of  the  10-fathom  curve. 

Failure  to  maintain  an  operable  navigational  aid 
which,  if  available,  would  have  instantaneously  in- 
formed those  charged  with  the  navigation  that  the 
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vessel  had  entered  waters  that  the  District  Court 
found  to  be  dangerous,  is  clearly  unseaworthiness. 
The  issue  is  not  whether  the  fathometer  would 
have  detected  the  rock  but  whether  it  would  have 
detected  penetration  of  the  10-fathom  curve,  which 
it  clearly  would  have  done  more  quickly  and  effi- 
ciently than  any  of  the  other  equipment  on  board. 

VII 
SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  finding  that  upon 
departure  from  Seattle  on  May  29,  1961,  the 
ISLAND  MAIL  was  in  all  respects  seaworthy,  and 
was  not  unseaworthy  because  of  the  condition  of  the 
fathometer,  and  in  failing  to  find  that  the  ISLAND 
MAIL  was  unseaworthy  by  reason  of  her  inopera- 
tive fathometer.  (FF  8,  CR  231) . 

2.  The  District  Court  erred  in  finding  and  con- 
cluding that  American  Mail  Line  Ltd.  exercised  due 
diligence  to  make  the  ISLAND  MAIL  seaworthy 
and  properly  manned,  equipped  and  supplied,  and  in 
concluding  that  her  grounding,  and  resultant  loss, 
damage  and  injury  were  done,  occasioned  or  in- 
curred without  the  privity  or  knowledge  and  with- 
out fault  or  liability  of  American  Mail  Line  Ltd. 
(FF21,CR236). 

3.  The  District  Court  erred  in  failing  to  find  that 
if  the  fathometer  on  board  the  ISLAND  MAIL  had 
been  operable  and  in  use  it  would  have  given  warn- 
ing to  the  pilot  and  to  the  mate  on  watch,  as  well 
as  to  the  vessel's  other  officers  when  the  ISLAND 
MAIL  crossed  the  10-fathom  curve,  which,  accord- 
ing to  the  District  Court,  was  a  definite  warning  of 
danger  in  the  area  around  Smith  Island. 


84 

4.  The  District  Court  erred  in  finding  that  the 
inoperable  condition  of  the  fathometer  aboard  the 
ISLAND  MAIL  had  nothing  to  do  with  the  striking 
of  an  uncharted  rock  within  the  10-fathom  curve, 
and  in  failing  to  find  that  an  operable  fathometer 
could  have  prevented  the  casualty.  (FF  8,  CR  231). 

5.  The  District  Court  erred  in  failing  to  find  that 
there  was  no  proof  that  the  fathometer  aboard  the 
ISLAND  MAIL  would  not  have  been  used  by  the 
vessel's  officers  if  it  had  been  operable  and  in  find- 
ing that  its  use  under  conditions  then  existing  was 
unnecessary.  (FF  8,  CR  231) . 

6.  The  District  Court  erred  in  finding  that  the 
vessel's  striking  of  a  rock  inside  the  10-fathom 
curve  was  occasioned  by  the  pilot's  failure  to  fix  her 
position  accurately  with  the  means  at  hand  and  in 
failing  to  find  that  the  inoperability  of  the  fath- 
ometer, an  instrument  that  would  automatically  and 
continuously  give  warning  of  penetration  of  the  10- 
fathom  curve,  rendered  the  ISLAND  MAIL  unsea- 
worthy  and  contributed  to  the  loss.  (FF  12,  CR 
233). 

7.  The  District  Court  erred  in  entering  a  decree 
dismissing  the  claims  and  causes  of  action  of  the 
cargo  claimants-appellants  herein  and  in  failing  to 
enter  a  decree  that  petitioner-appellee,  American 
Mail  Line  Ltd.  was  liable  in  damages  to  appellants. 

VIII.     ARGUMENT 

American  Mail  Line  breached  its  statutory  duty 
to  exercise  due  diligence  to  make  the  carrying  vessel 
seaworthy,  and  to  properly  equip  her  as  required  by 
Title  46,  U.S.C.  §  1303  (1).  It  offered  no  evidence  to 
prove  exercise  of  due  diligence,  the  burden  of  doing 
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so  being  placed  upon  her,  as  carrier,  by  Title  46, 
U.S.C.  §  1304  (1).  Mail  Line's  managers  had  knowl- 
edge that  the  ISLAND  MAIL'S  fathometer  was  in- 
operable. No  attempt  to  show  due  diligence  was,  or 
could  have  been  made. 

It  is  clear  that  the  exceptions  of  error  in  naviga- 
tion and  peril  of  the  seas  afforded  by  Section  1304 
(2)  of  the  Carriage  Of  Goods  By  Sea  Act  and  which 
the  District  Court  found  excused  MAIL  LINE  in 
this  case,  are  not  available  to  the  carrier  if  it  has 
failed  to  prove  that  it  exercised  due  diligence  to  pro- 
vide a  seaworthy  vessel.  Schroeder  Bros.  v.  The 
SATURN  I  A,  123  F.Supp.  282  ( S.D.N.  Y.  1954:),  affd, 
226  F.2d  147  (2d  Cir.,  1955).  General  Motors  Co.  v. 
The  OLANCHO,  115  F.Supp.  107  (S.D.N. Y.  1953), 
affd,  220  F.2d  278  (2d  Cir.  1955)   (per  curiam). 

Indeed,  if  damage  to  cargo  results  in  part  from  a 
cause  for  which  the  carrier  is  liable,  and  in  part 
from  an  excepted  cause,  the  carrier  bears  the  entire 
loss,  unless  it  can  segregate.  Schnell  v.  The  VAL- 
LESCURA,  293  U.S.  296  (1934).  To  the  carrier's 
statutory  exemptions  "...  the  law  itself  annexes  a 
condition  that  they  shall  relieve  the  carrier  from 
liability  for  loss  from  an  excepted  cause  only  if  in 
the  course  of  the  voyage  he  has  used  due  care  to 
guard  against  it."  (Id.  at  304) . 

Can  it  be  said  that  a  carrier  knowingly  sending 
its  vessel  to  sea  with  an  inoperable  fathometer,  has 
used  due  care  to  guard  against  what  the  District 
Court  here  found  to  be  negligent  penetration  of  the 
10-fathom  curve,  a  "definite  warning  of  danger"? 

And  when  the  vessel  strikes  an  uncharted  ob- 
struction within  that  "danger  area"  can  the  carrier 
be  excused  because  proper  use  of  other  equipment 
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available  aboard  the  vessel  might  have  averted  the 
casualty? 

The  District  Court  answered  these  questions  in 
the  affirmative. 

We  submit  that  the  law  is  to  the  contrary. 

From  the  evidence  outlined  above,  it  necessarily 
follows  that  the  ISLAND  MAIL'S  transgression  of 
the  10-fathom  curve  off  Smith  Island  would  have 
been  detected  by  her  fathometer  had  it  been  opera- 
tive. Furthermore,  it  is  clear  that  the  information 
thus  obtained  and  made  available  to  the  vessel's 
navigators  should  have  constituted  a  warning  of  the 
vessel's  entry  into  an  area  of  imminent  peril.  How- 
ever, being  without  an  operative  fathometer  when 
she  departed  from  Seattle,  the  ISLAND  MAIL  was 
deprived  of  the  most  accurate  means  of  determining 
its  position  with  relation  to  the  10-fathom  curve, 
the  penetration  of  which  the  District  Court  found 
to  be  negligence. 

The  failure  to  have  a  vessel's  fathometer  in  oper- 
able condition  renders  it  unseaworthy.  Indian  Tow- 
ing Company  v.  United  States,  182  F.Supp.  264 
(E.D.La.  1959),  affd,  276  F.2d  300  (5th  Cir.),  cert, 
den'd,  364  U.S.  821  (1960).  In  the  Indian  Towing 
Company  case,  the  trial  court  held  that  the  unsea- 
worthiness of  a  tug,  the  NAVAJO,  proximately 
caused  the  grounding  of  the  barge  it  was  towing. 
One  of  the  factors  upon  which  the  tug's  unsea- 
worthiness was  predicated  was  the  inoperative  con- 
dition of  its  fathometer,  concerning  which  the  court 
stated: 

"With  an  inoperative  fathometer,  the  Navajo 
could  determine  the  depth  of  the  water  only  by 
taking  soundings  with  a  hand  lead  line.  These, 
to  be  accurate  and  reliable,  must  be  taken,  at 
dead  slow  speed,  *  *  *  "  182  F.Supp.  264,  at  267. 
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So  holding,  the  court  held  shipowner  not  entitled 
to  recover  for  loss  of  cargo  or  vessel. 

The  holding  in  Indian  Towing  Company  is  con- 
sistent with  the  principle  that  a  shipowner  is  obli- 
gated to  adopt  modern  navigational  equipment  in 
order  to  maintain  a  seaworthy  vessel.  Thus,  in  The 
T.  J.  Hooper,  53  F.2d  107  ( S.D.N. Y.  1931)  the  court 
stated: 

"The  standard  of  seaworthiness  is  not,  how- 
ever, dependent  on  statutory  enactment,  or  con- 
demned to  inertia  or  rigidity,  but  changes  'with 
advancing  knowledge,  experience,  and  the 
changed  appliances  of  navigation.'  The  Titania 
(D.C.)  19  F.  101,  106;  The  South wark,  191  U.S. 
1,  24  S.Ct.  1,  48  L.Ed.  65.  It  is  particularly 
affected  by  new  devices  of  demonstrated  worth, 
which  have  become  recognized  as  regular  equip- 
ment by  common  usage."  {Id.  at  111). 

Upon  the  evidence  here,  if  the  ISLAND  MAIL  had 
not  been  equipped  with  an  echo-sounding  fathom- 
eter, the  vessel  would  have  been  unseaworthy.  More 
importantly,  once  the  fathometer  was  installed  on 
the  vessel,  it  becomes  even  clearer  that  the  Mail 
Line  was  obliged  to  keep  that  equipment  in  operat- 
ing condition  if  the  ISLAND  MAIL  were  to  remain 
seaworthy.  This  is  the  rule  announced  in  Indian 
Towing  Company  v.  United  States,  (supra).  Fur- 
thermore, it  does  not  differ  from  other  cases  hold- 
ing that  vessels  going  to  sea  with  defective  naviga- 
tional equipment  are  unseaworthy.  In  The  MARIA, 
91  F.2d  819  (4th  Cir.,  1937) ,  a  vessel  was  found  un- 
seaworthy when  she  sailed  with  outdated  naviga- 
tional publications. 

There  the  court  said : 

"Our  view  of  the  law,  now  that  the  point  has 
been  definitely  raised,  is  that  charts,  light  lists. 


88 

and  similar  navigational  data  are  essential 
equipment  for  the  safe  navigation  of  a  ship, 
that  she  is  unseaworthy  without  them,  and  it  is 
the  duty  of  her  owner  to  supply  them.  *  *  *  The 
duty  of  an  owner  in  this  respect  is  nondeleg- 
able; and  the  navigation  of  a  ship  defectively 
equipped  by  a  crew  aware  of  her  condition  does 
not  relieve  the  owner  of  his  responsibility  or 
transform  unseaworthiness  into  bad  seaman- 
ship. [Citations]  *  *  *"  (/d.  at  824). 

Similarly,  a  vessel  was  held  to  be  unseaworthy,  if, 
although  equipped  with  a  proper  compass  she 
should  put  to  sea  with  that  item  of  navigational 
equipment  in  a  defective  condition.  Greater  New 
Orleans  Expressway  Commission  v.  The  Tug  Glari- 
hel,  222  F.Supp.  521  (E.D.La.  1963),  1964  AMC  967; 
OVERBROOK,  1932  A.M.C.  719  ( S.D.N. Y.  1931). 
We  submit  that  the  ISLAND  MAIL  upon  departing 
Seattle  with  an  inoperable  fathometer  was  deprived 
of  a  useful  navigational  device,  and  that  in  such 
condition  there  can  be  no  doubt  that  she  was  rend- 
ered unseaworthy. 


IX.     CONCLUSION 

If  the  10-fathom  curve  was  "a  definite  warning 
of  danger"  in  the  area  west  of  Smith  Island,  and  its 
penetration  was  negligence,  the  absence  of  any 
means  for  ready  determination  of  depths  while  the 
vessel  was  underway  becomes  a  clear  cause  of  the 
casualty  and  resultant  damage,  for  which  the  car- 
rier is  liable. 

In  such  event,  the  decree  must  be  reversed,  with 
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directions  to  enter  a  decree  adjudging  MAIL  LINE 
liable  for  damage  to  Private  Cargo,  and  for  further 
proceedings  on  the  issue  of  damages. 

Respectfully  submitted, 

Lane,  Powell,  Moss  &  Miller 
JoNES^  Grey^  Kehoe,  Hooper  &  Olsen 
Martin  P.  Detels,  Jr. 
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APPENDIX  1 
STATUTES  AND  REGULATIONS 

United  States  Code 

TITLE  14 

§   2,      Primary  duties 

The  Coast  Guard  shall  enforce  or  assist  in  the  en- 
forcement of  all  applicable  Federal  laws  upon  the 
high  seas  and  waters  subject  to  the  jurisdiction  of 
the  United  States;  shall  administer  laws  and  pro- 
mulgate and  enforce  regulations  for  the  promotion 
of  safety  of  life  and  property  on  the  high  seas  and 
on  waters  subject  to  the  jurisdiction  of  the  United 
States  covering  all  matters  not  specifically  dele- 
gated by  law  to  some  other  executive  department; 
shall  develop,  establish,  maintain,  and  operate,  with 
due  regard  to  the  requirements  of  national  defense, 
aids  to  maritime  navigation,  ice-breaking  facilities, 
and  rescue  facilities  for  the  promotion  of  safety  on 
and  over  the  high  seas  and  waters  subject  to  the 
jurisdiction  of  the  United  States;  shall  engage  in 
oceanographic  research  on  the  high  seas  and  in 
waters  subject  to  the  jurisdiction  of  the  United 
States;  and  shall  maintain  a  state  of  readiness  to 
function  as  a  specialized  service  in  the  Navy  in 
time  of  war.  As  amended  Oct.  5,  1961,  Pub.L.  87- 
396,  §  1, 75  Stat.  827. 

§   81.      Aids  to  navigation  authorized 

In  order  to  aid  navigation  and  to  prevent  disasters, 
collisions,  and  wrecks  of  vessels  and  aircraft,  the 
Coast  Guard  may  establish,  maintain,  and  operate: 

(1)  aids  to  maritime  navigation  required  to  serve 
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the  needs  of  the  armed  forces  or  of  the  com- 
merce of  the  United  States ; 

(2)  aids  to  air  navigation  required  to  serve  the 
needs  of  the  armed  forces  of  the  United  States 
as  requested  by  the  Secretary  of  the  appro- 
priate department  within  the  Department  of 
Defense ;  and 

(3)  Loran  stations  (a)  required  to  serve  the 
needs  of  the  armed  forces  of  the  United 
States;  or  (b)  required  to  serve  the  needs 
of  the  maritime  commerce  of  the  United 
States;  or  (c)  required  to  serve  the  needs  of 
the  air  commerce  of  the  United  States  as 
determined  by  the  Administrator  of  the  Fed- 
eral Aviation  Agency. 

Such  aids  to  navigation  other  than  loran  stations 
shall  be  established  and  operated  only  within  the 
United  States,  its  Territories  and  possessions,  the 
Trust  Territory  of  the  Pacific  Islands,  and  beyond 
the  territorial  jurisdiction  of  the  United  States  at 
places  where  naval  or  military  bases  of  the  United 
States  are  or  may  be  located,  and  at  other  places 
where  such  aids  to  navigation  have  been  established 
prior  to  June  26,  1948.  As  amended  Aug.  23,  1958, 
Pub.L.  85-726,  Title  XIV  §  1404,  72  Stat.  808. 

TITLE  28 

§   2680.      Exceptions 

The  provisions  of  this  chapter  and  section  1346 
(b)  of  this  title  shall  not  apply  to — 

*         *         * 

(d)   Any  claim  for  which  a  remedy  is  provided  by 
sections  741-752,  781-790  of  Title  46,  relating  to 
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claims  or  suits  in  admiralty  against  the  United 
States. 

TITLE  33 

§   883a.      Surveys  and  other  activities 

To  provide  charts  and  related  information  for  the 
safe  navigation  of  marine  and  air  commerce,  and  to 
provide  basic  data  for  engineering  and  scientific 
purposes  and  for  other  commercial  and  industrial 
needs,  the  Director  of  the  Coast  and  Geodetic  Sur- 
vey, hereinafter  referred  to  as  the  Director,  under 
direction  of  the  Secretary  of  Commerce,  is  author- 
ized to  conduct  the  following  activities : 

( 1 )  Hydrographic  and  topographic  surveys ; 

( 2 )  Tide  and  current  observations ; 

( 3 )  Geodetic-control  surveys ; 

( 4 )  Field  surveys  for  aeronautical  charts ; 

(5)  Geomagnetic,  seismological,  gravity,  and  re- 
lated geophysical  measurements  and  investigations, 
and  observations  for  the  determination  of  variation 
in  latitude  and  longitude.  As  amended  Apr.  5, 1960, 
Pub.L.  86-409,  74  Stat.  16. 

TITLE  46 

§   742.      Libel  in  personam 

In  cases  where  if  such  vessel  were  privately  owned 
or  operated,  or  if  such  cargo  were  privately  owned 
or  possessed,  or  if  a  private  person  or  property  were 
involved,  a  proceeding  in  admiralty  could  be  main- 
tained, any  appropriate  nonjury  proceeding  in  per- 
sonam may  be  brought  against  the  United  States  or 
against  any  corporation  mentioned  in  section  741  of 

this  title As  amended  Sept.  13,  1960,  Pub.L.  86- 

770,  §  3, 74  Stat.  912. 
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§   743.      Procedure  in  cases  of  libel  in  personam 

Such  suits  shall  proceed  and  shall  be  heard  and 
determined  according  to  the  principles  of  law  and  to 
the  rules  of  practice  obtaining  in  like  cases  between 
private  parties.  .  .  .  Decrees  shall  be  subject  to  ap- 
peal and  revision  as  provided  in  other  cases  of  ad- 
miralty and  maritime  jurisdiction.  .  .  .  Mar.  9,  1920, 
c.  95  §  3, 41  Stat.  526. 

TITLE  46 
§    1300.      Bills  of  lading  subject  to  chapter 

Every  bill  of  lading  or  similar  document  of  title 
which  is  evidence  of  a  contract  for  the  carriage  of 
goods  by  sea  to  or  from  ports  of  the  United  States, 
in  foreign  trade,  shall  have  effect  subject  to  the  pro- 
visions of  this  chapter.  Apr.  16, 1936,  c  229,  49  Stat. 
1207. 

§    1302.      Duties  and  rights  of  carrier 

Subject  to  the  provisions  of  section  1306  of  this 
title,  under  every  contract  of  carriage  of  goods  by 
sea,  the  carrier  in  relation  to  the  loading,  handling, 
stowage,  carriage,  custody,  care,  and  discharge  of 
such  goods,  shall  be  subject  to  the  responsibilities 
and  liabilities  and  entitled  to  the  rights  and  immuni- 
ties set  forth  in  sections  1303  and  1304  of  this  title. 
Apr.  16, 1936,  c  229,  §  2, 49  Stat.  1208. 

§    1303.      Responsibilties  and  liabilities  of  carrier 
and  ship — Seaworthiness 

(1)  The  carrier  shall  be  bound,  before  and  at  the 
beginning  of  the  voyage,  to  exercise  due  diligence  to- 

( a )  Make  the  ship  seaworthy ; 

(b)  Properly  man,  equip,  and  supply  the  ship; 

(c)  Make  the  holds,  refrigerating  and  cooling 
chambers,  and  all  other  parts  of  the  ship  in  which 
goods  are  carried,  fit  and  safe  for  their  reception, 
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carriage,  and  preservation.  .  .  .  Apr.  16,  1936,  c  229, 
§  3, 49  Stat.  1208. 

§    1304.      Rights  and  immunities  of  carrier  and  ship 
— Unseaworthiness 

( 1 )  Neither  the  carrier  nor  the  ship  shall  be  liable 
for  loss  or  damage  arising  or  resulting  from  unsea- 
worthiness unless  caused  by  want  of  due  diligence 
on  the  part  of  the  carrier  to  make  the  ship  sea- 
worthy, and  to  secure  that  the  ship  is  properly  man- 
ned, equipped,  and  supplied,  and  to  make  the  holds, 
refrigerating  and  cool  chambers,  and  all  other  parts 
of  the  ship  in  which  goods  are  carried  fit  and  safe 
for  their  reception,  carriage,  and  preservation  in 
accordance  with  the  provisions  of  paragraph  (1) 
of  section  1303  of  this  title.  Whenever  loss  or  dam- 
age has  resulted  from  unseaworthiness,  the  burden 
of  proving  the  exercise  of  due  diligence  shall  be  on 
the  carrier  or  other  persons  claiming  exemption 
under  this  section. 

Uncontrollable  causes  of  loss 

(2)  Neither  the  carrier  nor  the  ship  shall  be  re- 
sponsible for  loss  or  damage  arising  or  resulting 
from — 

(a)  Act,  neglect,  or  default  of  the  master,  mari- 
ner, pilot,  or  the  servants  of  the  carrier  in  the  navi- 
gation or  in  the  management  of  the  ship;  ...  (c) 
Perils,  dangers,  and  accidents  of  the  sea  or  other 
navigable  waters;  .  .  .  Apr.  16,  1936,  c  229,  §  4,  49 
Stat.  1210. 

CODE  OF  FEDERAL  REGULATIONS 
Subpart  97.05 — Notice  to  Mariners  and  Aids  to 
Navigation 

§   97.05-1.      Duty  of  of  f  icers 

(a)  Licensed  deck  officers  are  required  to  ac- 
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quaint  themselves  with  the  latest  information  pub- 
lished by  the  Coast  Guard  and  the  United  States 
Navy  regarding  aids  to  navigation.  Neglect  to  do 
so  is  evidence  of  neglect  of  duty.  It  is  desirable  that 
vessels  other  than  motorboats  shall  have  available 
in  the  pilot  house  for  convenient  reference  at  all 
times  a  file  of  the  applicable  Notice  to  Mariners. 

(1)  Notice  to  Mariners,  published  weekly  by  the 
Coast  Guard,  contains  announcements  and  informa- 
tion regarding  aids  to  navigation  and  charts  of 
waters  of  the  United  States  and  is  available  for  free 
distribution  at  field  offices  of  the  Coast  Guard, 
United  States  Coast  and  Geodetic  Survey  field  sta- 
tions, and  the  Marine  Division,  Custom  House. 

(2)  Notice  to  Mariners,  published  weekly  by  the 
United  States  Navy  for  the  correction  of  charts, 
sailing  directions,  light  lists,  and  other  publications, 
and  which  includes  foreign  waters  and  certain 
waters  of  the  United  States,  is  available  for  free  dis- 
tribution at  the  Hydrographic  Office,  Branch  Hydro- 
graphic  Offices,  or  any  of  the  agencies  of  seaboard 
ports,  and  is  also  on  file  in  the  United  States  con- 
sulates where  they  may  be  inspected. 

§  97.05-5.      Charts 

(a)  All  vessels,  except  barges,  vessels  operating 
exclusively  on  rivers,  and  mortorboats  other  than 
those  certificated  for  ocean  and  coastwise  routes, 
shall  have  charts  of  the  waters  upon  which  they 
operate  available  for  convenient  reference  at  all 
times.    (CGFR  55-28,  20  F.  R.  4461,  June  25,  1955). 
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APPENDIX  2 

COASTWISE    LINE 

California  -  Oregon  -  Washington  -  Alaska 

150  SANSOME  STREET 
SAN  FRANCISCO  4,  CALIFORNIA 

SS  'Charles  Crocker' 
July  7, 1952 

Officer  in  Charge  Marine  Inspection 
United  States  Coast  Guard 
Portland,  Oregon. 

Dear  Sir : 

In  addition  to  original  and  two  copies  of  form 
2692  submitted  herewith  I  am  giving  you  the  follow- 
ing report  on  striking  an  unknown  obstruction  with 
this  vessel  at  1406  Pacific  Daylight  Saving  Time  on 
June  18, 1952  while  on  a  voyage  from  Seattle,  Wash, 
to  Seward  and  other  Southwestern  Alaska  ports. 

In  proceeding  North  via  Rosario  Strait  I  passed 
to  the  Westward  of  Smith  Island  and  to  the  East- 
ward of  the  Naval  Operations  Area  located  South 
and  East  of  Hein  Bank  as  this  area  is  closed  to 
shipping  from  8  A.M.  to  4  P.M.  Pacific  Standard 
Time.  It  is  no  longer  possible  to  pass  East  of  Smith 
Island  as  we  formerly  did  due  to  this  area  being 
closed  to  shipping  at  all  times  by  the  U.S.  Navy. 

Smith  Island  Lighthouse  was  abeam  at  1401  D.S.T. 
Although  the  logbook  entry  places  vessel  2.2  miles 
off,  cross  bearing  taken  shortly  after  placed  her  an 
even  two  miles  off.  When  the  lighthouse  was  abeam 
I  began  hauling  very  slowly  to  the  right,  keeping  the 
lighthouse  abeam  in  order  to  preserve  the  original 
distance  off  until  vessel  came  around  to  her  next 
course  of  39  degrees  true.  At  the  same  time  I  had 
the  second  mate  Mr.  Burris  start  the  Fathometer 
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and  keep  me  informed  on  the  soundings  he  obtained. 
The  soundings  registered  by  this  machine  are  from 
the  keel  to  the  bottom  and  started  at  nine  fathoms, 
shoaled  to  six,  remaining  at  six  until  1406  when  it 
suddenly  registered  three  and  one  half  fathoms 
under  the  keel.  As  this  was  reported  I  ordered  the 
wheel  hard  left  but  just  as  the  man  at  the  wheel  had 
it  hard  over  a  heavy  jar  was  felt,  apparently  on  the 
starboard  side  abreast  number  four  hatch,  and  ves- 
sel which  was  rather  tender  due  to  a  large  deckload 
took  a  roll  to  port.  She  did  not  lose  headway.  Engine 
was  stopped  at  once.  The  fathometer  then  registered 
seven  fathoms  under  the  keel  and  at  1408  registered 
nine  fathoms.  Engine  was  then  put  slow  ahead  and 
two  minutes  later  full  ahead  proceeding  toward 
Rosario  Strait,  having  Smith  Island  Lighthouse 
abeam  the  second  time  2.2  miles  off  at  1416  on  a 
course  of  42  degrees  true. 

It  was  high  water  at  Smith  Island  at  1602  D.S.T., 
height  5.5  feet.  The  height  at  1406  was  4.5  feet. 
Vessel  was  drawing  19'  8"  forward,  24'  02''  aft,  21' 
11"  mean,  or  21  feet  at  the  Fathometer  transmitting 
oscillator  which  is  located  just  to  starboard  of  the 
keel  between  frames  66  and  67.  This  gives  the  fol- 
lowing chain  of  soundings  reduced  to  Mean  Lower 
Low  Water  which  is  the  latest  soundings  shown  on 
the  chart. 

Time 1402  1405  1406  1407  1406 

fath.  fath,  fath.  fath.  fath. 

Fathometer  registered 9  6  31/2       7  9 

Depth  of  oscillator  (21')  plus     31/2       31/2       31/2       31/2       31/2 

Actual  depth  of  water 121/2       91/2       7  lOVs  121/2 

Height  of  tide  at  1406  (4.5') ...  —34  —%  —%  —%  —% 
Sounding  at  mean  lower 

low  water 113^4       8%      6V2      9%  ll^A 

Although  no  cross  bearings  were  obtained  at  the 
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exact  time  of  striking,  a  fix  was  obtained  one  minute 
before  when  Iceberg  Point  Light  was  right  ahead 
on  a  bearing  of  360  degrees  true  and  Smith  Island 
Lighthouse  was  abeam  to  starboard  on  a  bearing  of 
90  degrees  true. 

Just  what  it  was  the  the  vessel  struck  I  do  not 
know.  Whatever  it  may  be  it  is  of  very  small  extent, 
either  submerged  wreckage,  possibly  a  sunken  tar- 
get from  the  nearby  Naval  Operations  Area,  or  a 
pinnacle  rock.  Undoubtedly  a  few  feet  one  side  or 
the  other  would  have  cleared  it  entirely. 

In  view  of  the  fact  we  are  not  allowed  to  use  the 
former  route  East  of  Smith  Island  as  it  closed  to 
navigation  by  the  Navy,  all  vessels  bound  to  or  from 
Rosario  Strait,  Anacortes,  Bellingham  and  Blaine 
must  of  necessity  run  to  the  Westward  of  Smith 
Island.  I  have  observed  other  vessels  passing  much 
closer  than  two  miles  off  Smith  Island,  in  fact  I  met 
a  tug  and  barge  bound  South  some  fifteen  minutes 
before  striking  that  was  about  half  a  mile  East  of 
the  vessel.  The  following  notice  to  mariners  was 
broadcast  the  next  morning  as  the  result  of  my  radio 
report  of  the  incident. 

QUOTE: 

JUNE  19, 1952 

TTT  MW  U  S  COAST  GUARD  SEATTLE 

INFORMATION  TO  ALL  SHIPPING— NOTICE 
TO  MARINERS  NUMBER  RlOO- WASHINGTON 
STRAIT  OF  JUAN  DE  FUCA  SS  CHARLES 
CROCKER  ADVISES  STRUCK  OBSTRUCTION 
ON  18  JUNE  IN  POSITION  2  MILES  281  DE- 
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GREES  TRUE  FROM  SMITH  ISLAND  LIGHT. 
REFER  LIGHT  LIST  NUMBER  1757. 

COMMANDER  13TH  COAST  GUARD  DISTRICT 

END  OF  QUOTE. 

I  am  sure  it  would  be  greatly  appreciated  by  all 
mariners  if  you  could  cause  this  area  to  be  carefully 
examined  and  this  uncharted  danger  located  and 
buoyed  for  the  protection  of  shipping. 

Yours  respectfully, 

Master  and  Pilot,  S.S.  Charles  Crocker 


All 

APPENDIX  3 

Plot  of  CROCKER  Positions  per  Flint 

(Exerpt  from  U.S.C.  &  G.S.  Chart  6380) 
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APPENDIX  4 

Plot  of  CROCKER  Positions  per  Conway 

(Excerpt  from  U.S.C.  &  G.S.  Chart  6380) 
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APPENDIX  5 

Graphic  Presentation — 

Island  Mail,  Crocker  and  3.5  Rock 
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APPENDIX  6 
TABLE  OF  EXHIBITS 

(Page  References  to  Transcript) 

Exhibit  Received  or 

Number     Identified  Offered         Rejected 

1  1  12  13 

2  12  13 

3  395  395 

4  12  13 
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6  
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11  657  657 

12  657  657 
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28  Not  Offered 

1.  Exhibits  1  to  125  (except  40 A  and  79 A)  were  indentified 
in  the  Exhibit  List,  CR  96-105.  Exhibits  126  and  127  were 
identified  as  Additional  Exhibits,  CR  111.  Exhibits  128  to 
130  were  identified  as  Additional  Exhibits,  CR  112.  Ex- 
hibit 131  was  identified  as  an  Additional  Exhibit,  CR  113. 
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No.  20129  and  20130 


IN  THE 

UNITED  STATES 
COURT  OF  APPEALS 

For  the  Ninth  Circuit 


In  the  matter  of  the  Petition  of  American  Mail 
Line  Ltd.,  a  corporation,  owner  pro  hac  vice  of 
the  American  Oil  Screw  Island  Mail,  Official  No. 
241157,  for  exoneration  of  liability,  et  al. 


United  Pacific  Insurance  Company,  et  al, 

Appellants, 

vs. 

United  States  of  America, 

Appellee. 


REPLY  BRIEF  OF  APPELLANTS 


L  ARGUMENT 
A.   Introduction 


The  Governmenfs  posture  in  this  Appeal,  as  dis- 
closed hy  its  Combined  Opening  Brief,  is  inaccurate 
as  to  the  facts,  and  erroneous  as  to  the  law. 

Factually,  it  distorts  the  record  as  to  both  the 
CHARLES  CROCKER  and  ISLAND  MAIL  casual- 
ties. 

Legally,  it  asks  this  Court  to : 

1.  Ignore  or  misread  Indian  Towing  Co.  v.  United 
States; 


2.  Legislate  the  ^'agency  discretions^  exception  of 
the  Tort  Claims  Act  into  the  Suits  in  Admiralty 
Act;  and 

3.  Declare  the  novel  principle  that  a  tort-feasor 
is  not  liable  to  an  innocent  claimant  for  the  latter^s 
full  damages  if  a  third  party  was  also  negligent. 

This  reply  brief  is  organized  as  follows : 

B.  Factual  Restatement 

1.  The  ISLAND  MAIL  struck  the  3.5  rock  and 
rolled  it  over ; 

2.  The  Government,  through  both  the  Coast 
Guard  and  the  Coast  and  Geodetic  Survey,  acted 
negligently  following  the  CROCKER  incident. 

C.  Applicable  Legal  Principles 

1.  The  Government,  which  compels  ship  operators 
to  purchase  and  maintain  Government-published 
charts,  is  liable  to  innocent  cargo  for  damage  result- 
ing from  negligence  in  its  compilation  of  informa- 
tion and  publication  of  such  charts. 

2.  The  "Agency  Discretion"  exception  of  the  Tort 
Claims  Act  has  no  application  to  this  action,  under 
the  Suits  in  Admiralty  Act. 

3.  Under  controlling  principles  of  admiralty  law 
the  concurrent  negligence  of  Soriano  ( if  he  be  found 
negligent)  does  not  relieve  the  negligent  Govern- 
ment of  liability  to  cargo,  in  whole  or  in  part. 

B.   Factual  Restatement 

1.  The  ISLAND  MAIL  struck  the  3.5  rock  and 
rolled  it  over. 


Private  Cargo  reviewed,  at  pages  15-19,  and 
argued,  at  pages  43-49,  of  its  Opening  Brief,  the 
evidence  which,  in  our  submission,  compels  a  find- 
ing that  the  ISLAND  MAIL  struck  the  3.5  rock  and 
rolled  it  over.  (See  also  Appendix  5  to  that  Brief.) 

The  Government,  committed  to  the  striking  of  the 
3.5  rock  by  the  ISLAND  MAIL  by  Stipulation  in  this 
case,  and  contention  in  the  Soriano  case,  treats  this 
contention  only  in  footnote  4  on  page  84  of  its  115- 
page  brief,  stating : 

'The  Government  does  not  utilize  space  in  this 
brief  to  delineate  the  improbability  of  the  3.5 
rock  having  been  rolled  over  by  the  ISLAND 
MAIL." 

Since  the  District  Court  variously  described  this 
contention  of  Private  Cargo  as  "the  most  probable 
possibility"  (Tr.  1138)  and  as  "convincing  and 
plausible"  (Tr.  1143),  the  Government's  space-sav- 
ing but  cavalier  treatment  of  the  point  invites  closer 
scrutiny. 

The  Government  contended  below  (PTO,  CR  36, 
Par.  1)  that  the  ISLAND  MAIL  struck  the  3.5  rock, 
and  in  its  appeal  against  Soriano  it  assigns  error  to 
the  District  Court's  failure  to  so  find  (Specifica- 
tion of  Error  6,  GB  57).  It  argues  this  contention 
at  pages  77-82  of  its  Brief.  It  avoids  recognition 
that  rolling  of  the  rock  by  the  ISLAND  MAIL  would 
fully  explain  contact  between  vessel  and  rock  and 
instead  attempts  to  lead  this  Court  into  the  realm 
of  metaphysics. 

".  .  .  [T]  hough  the  exact  mechanics  of  the 
striking  are  not  known  .  .  .  how  the  rock  was 
hit  is  not  important  as  long  as  the  ultimate 
fact  that  the  rock  was  hit  is  established  .  .  ." 
(GB78) 


It  goes  on  to  concede  that  even  the  maximum 
sinkage  figure  of  2'8"  testified  to  by  its  witness 
BeaP  would  not  close  the  gap  between  the  rock  (as 
it  lay  after  the  ISLAND  MAIL  casualty  when  found 
by  divers)  and  the  point  of  impact  on  the  ISLAND 
MAIL,  three  feet  above  the  keel.  It  suggests,  how- 
ever, that  this  Court  should  find  the  sinkage  of  the 
ISLAND  MAIL  to  have  been  greater  than  the  maxi- 
mum figure  mentioned  in  the  evidence  which  it  of- 
fered to  the  District  Court,  which  evidence  that 
Court  declined  to  receive  for  any  purpose  (Tr.  349)  ? 

Not  content  with  this  effort  to  close  the  gap  by 
reliance  on  excluded  testimony,  at  GB  80  it  repre- 
sents to  this  Court  that  Beal  testified  that  passing 
over  the  3.5  rock  would  increase  the  sinkage  of  the 
vessel.  The  experiments  (with  dissimilar  hulls)  on 
which  Beal  predicated  his  testimony  were  per- 
formed in  a  model  basin  having  a  smooth  bottom 
(Tr.  334) .  Beal  was  not  asked  (and  did  not  testify) 
what,  if  any,  effect  the  passage  of  a  vessel  over  a 
pinnacle  rock  would  have  on  sinkage.  The  three 
record  references  cited  by  the  Government  on  page 
80  of  its  brief  for  the  assertion  that  passage  over  a 
pinnacle  rock  would  increase  sinkage  (Tr.  321,  315, 
324-325)  refer  to  the  effect  proceeding  into  shal- 
lower water  would  have  on  sinkage.  Since  the  2'8'' 
figure  testified  to  by  Beal  as  maximum  sinkage  of 
the  ISLAND  MAIL  was  related  to  "running  in  36 
feet  of  water  for  .  .  .  approximately  a  half  a  mile" 
(Tr.  321),  and  it  is  clear  that  the  ISLAND  MAIL 

1.  And  set  forth  in  its  Answers  to  Interrogatories.  Tr.  339. 

2.  Private  Cargo  takes  vigorous  exception  to  the  Government's 
repeated  reliance  on  testimony  which  was  either  excluded 
or  admitted  for  a  carefully  limited  purpose.  See  also,  pp  8,  9 
of  this  Brief. 


did  not  run  in  6-fathom  water  for  any  such  period  of 
time  (see,  e.g.,  GB  App.  3),  even  the  2'8"  opinion 
figure  was  unsupported  by  the  factual  evidence.  The 
effort  to  urge  this  Court  to  assume  even  greater 
sinkage  is  a  measure  of  the  Government's  despera- 
tion in  refusing  to  accept  the  inescapable  conclusion 
that  the  rock  was  rolled  by  the  ISLAND  MAIL,  and 
that  it  previously  stood  in  a  position  in  which  con- 
tact with  both  ISLAND  MAIL  and  CROCKER 
would  occur. 

We  reproduced,  in  Appendix  5  to  our  Original 
Brief,  a  sketch  presented  to  the  District  Court  which 
demonstrates  the  impossibility  of  contact  between 
ISLAND  MAIL  and  rock  in  its  present  attitude,  and 
the  complete  consistency  of  contact  by  both 
ISLAND  MAIL  and  CROCKER  with  the  rock,  if  it 
was  rolled  by  the  ISLAND  MAIL. 

The  impossibility  of  contact  between  ISLAND 
MAIL  and  rock  in  its  present  attitude  is  illustrated 
with  equal  clarity  in  App.  1  to  the  Soriano  brief. 

When  it  is  recalled  that  the  Mate,  Gunderson,  felt 
the  ISLAND  MAIL  had  rolled  something  over  (test- 
ifying in  the  Coast  Guard  hearing  before  the  3.5 
rock  was  found  by  divers)  (C.G.  Tr.  286-7),  this 
"most  probable  possibility"  (Oral  Opinion,  Tr. 
1138),  becomes  an  inescapable  conclusion,  at  least 
as  between  parties  agreeing  that  the  ISLAND  MAIL 
struck  the  rock. 

The  Government,  in  its  further  effort  to  close  the 
vessel-rock  gap  without  accepting  the  only  rational 
explanation  thereof — rolling  of  the  rock — urges  the 
Court  to  do  so:  (1)  by  speculating  as  to  pitch;  and 
(2)  by  attempting  to  impeach  the  Tide  Tables,  Ex. 
58,  and  the  District  Court's  Finding  of  Fact  5  (Tr. 
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146-147)  (which  the  Government  prepared)  that 
the  tide  at  the  time  and  place  of  the  casualty  was 
5.4'  above  MLLW;  and  (3)  by  attacking  (without 
any  contrary  evidence)  the  District  Court's  finding 
that  the  initial  point  of  impact  between  ISLAND 
MAIL  and  rock  was  3'  above  the  keel  at  Frame  159 
(FF  43,  Oral  Opinion,  Tr.  1136) . 

Most  significantly,  the  Government's  brief  evades 
any  explanation  of  how,  if  the  rock  was  in  its  post- 
ISLAND  MAIL  posture  when  first  struck  by  the 
ISLAND  MAIL,  the  easterly  side  of  the  rock  came 
into  contact  with  the  starboard  side  of  a  northbound 
vessel,  although  the  District  Court  found  that,  if 
the  rock  was  rolled  over  from  west  to  east,  ".  .  . 
the  areas  of  damage  to  the  vessel  would  be  consist- 
ent with  the  marking  noted  on  the  south  side  and 
the  easterly  portion  of  the  top  of  the  rock."  (FF  43, 
Tr.ll38). 

The  poverty  of  the  Government's  position,  in  urg- 
ing, as  against  Soriano,  that  this  Court  must  find 
that  the  ISLAND  MAIL  struck  the  3.5  rock— a  fact 
stipulated  between  Private  Cargo  and  Government 
— while  refusing  to  concede  (or  even  discuss)  that 
the  rock  rolled,  (a  contention  the  District  Court 
found  "plausible  and  convincing")  illustrates,  bet- 
ter than  further  argument  by  Private  Cargo  could 
hope  to  do — why  this  Court  should  find  that  the 
rock  was  rolled. 

We  welcome,  however,  the  Government's  recogni- 
tion, at  least  when  it  is  arguing  as  appellant  against 
Soriano,  that  a  fact  may  be  established  by  "a  show- 
ing of  reasonable  probabilities"  (GB  78,  81).  We 
leave  it  to  this  Court  to  determine  whether  rolling 
of  the  rock  is  a  more  reasonable  probability  than 
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the  only  other  Government  suggestion  to  explain 
contact  between  rock  and  vessel — i.e.,  greater  sink- 
age  than  the  maximum  testified  to  by  its  own  ex- 
pert, plus  a  smaller  tide  than  shown  by  Ex.  58  and 
found  by  the  District  Court,  plus  a  point  of  initial 
impact  on  the  hull  of  the  ISLAND  MAIL  deeper 
than  testified  to  by  any  witness  or  found  by  the 
District  Court,  plus  pitching  of  the  vessel,  of  which 
there  was  no  evidence  whatever. 

Independently  of  the  Private  Cargo-Government 
stipulation,  the  evidence  compelled  a  finding  that 
the  ISLAND  MAIL  struck  the  3.5  rock  and  rolled 
it  over.  As  between  parties  to  that  stipulation,  no 
other  conclusion  is  permissible. 

2.  The  CROCKER  struck  the  3.5  rock  in  1952. 

The  Government  devotes  30  pages  of  its  State- 
ment of  the  Case  (GB  3-32)  to  the  CROCKER  inci- 
dent, in  an  endeavor  to  support  the  District  Court's 
finding  that  the  CROCKER  did  not  strike  the  3.5 
rock.  Its  position  is  based  on  the  following  three 
premises : 

(a)  Commander  Conway  plotted  the  informa- 
tion obtained  by  him  from  the  Second  Mate 
Burris  and  Helmsman  Johnson  of  the 
CROCKER  to  give  a  distance  off  Smith 
Island  Light  of  1.6  miles ; 

(b)  Coast  and  Geodetic  Survey  witness  Ed- 
monston  ''determined"  (GB  16),  by  com- 
parison of  fathometer  soundings  with  the 
hydrography  that  the  track  of  the 
CROCKER  was  1.6  miles  off  Smith  Island 
Light; 
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(c)  There  were  "hundreds"  of  other  rocks  in 
the  area,  some  one  of  which  the  CROCKER 
struck. 

Not  one  of  these  premises  is  supportable  under 
the  facts  in  evidence. 

( a )   Conway's  ^^ evidence/' 

Commander  Conway  did  not  testify  that  he  de- 
termined the  point  of  striking  of  the  CROCKER, 
but  rather  confessed  that  he  could  not  do  so,  al- 
though he  concluded  it  was  within  the  10-fathom 
curve  west  of  Smith  Island  (Tr.  1053-55)  .^ 

His  testimony  was  largely  concerned  with  the 
hearsay  relation  of  what  the  ex  parte  statements 
to  him  of  the  Second  Mate  and  Helmsman  of  the 
CROCKER  had  been,  some  twelve  years  before,  in 
an  investigation  in  which  none  of  the  parties  to  this 
litigation,  except  the  Government,  was  represented. 
Burris  and  Johnson  were  not  called  at  the  trial  of 
this  case  by  the  Government,  and  were  never  sub- 
ject to  cross-examination  on  behalf  of  Private  Cargo 
(or  Mail  Line  or  Soriano) .  Thus,  the  District  Court 
properly  ruled  that  Conway's  testimony  was  not 
admissible  on  the  issue  of  where  the  CROCKER 
striking  occurred  (Tr.  1023,  1029,  1030).  In  fact, 
at  trial  Conway's  hearsay  testimony  was  not  of- 
fered by  the  Government  for  the  veracity  of  what 
members  of  the  CROCKER  crew  had  said  (Tr.  1023, 
1029).  Private  Cargo  pointed  out,  in  its  Opening 
Brief,  the  limitation  placed  on  the  offering  and  re- 
ceipt of  this  portion  of  Conway's  testimony  (PCB 

3.  "I  could  not  ever  deduct  where  it  grounded."  (Tr.  1054)  "I 
could  go  up  and  make  an  arc  in  my  own  mind  and  my  recol- 
lection would  put  it  in  several  areas  where  it  could  have 
been."  (Id.) 
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22,  f.n.  11;  51).  The  Government's  brief  nowhere 
recognizes  that  this  testimony  was  offered  and  re- 
ceived for  a  limited  purpose,  and  the  Government 
clearly  invites  this  Court  to  consider  it  on  the  issue 
of  where  the  CROCKER  struck,  as  it  must  since  the 
District  Court's  finding  that  the  CROCKER  did  not 
strike  the  3.5  rock  is  otherwise  unsupportable.  If 
there  is  some  legal  precedent  for  this  extraordinary 
invitation,  the  Government's  brief  does  not  supply 
it.  We  know  of  none. 

Conway's  ''hearsay"  plot  of  the  hearsay  evidence 
of  Burris  stands  on  still  poorer  footing,  as  to  the 
issue  of  the  location  of  the  CROCKER  casualty, 
than  Conway's  hearsay  testimony  itself.  As  pointed 
out  in  our  Opening  Brief,  Conway's  plot  which 
placed  the  CROCKER'S  track  1.6  miles  off  Smith 
Island  Light,  based  on  his  hearsay  testimony  as  to 
Burris'  ex  parte  statements,  contained  a  plotting 
error,  in  that  he  laid  off  a  course  of  339°  T  intersect- 
ing Cattle  Point  Light  rather  than  340°  T,  the  bear- 
ing actually  stated  by  Conway  as  given  him  by 
Burris.  The  effect  of  this  plotting  error,  perhaps 
unintentional,  was  to  place  the  CROCKER  closer 
to  the  Light  than  the  hearsay  testimony  itself. 
Conway  himself  testified  that  he  had  plotted  it 
several  times,  and  "it  usually  has  been  1.7  [miles]" 
(Tr.  1051).  In  point  of  fact,  accurate  plotting  of  a 
course  line  of  340°  T  intersecting  Cattle  Point  Light 
would  leave  Smith  Island  Light  1.75  miles  abeam. 
While  criticizing  us  for  inviting  the  attention  of  this 
Court  to  that  error  (as  we  invited  the  attention  of 
the  Court  below  to  it— Tr.  1121-48),  the  Govern- 
ment's Brief  does  not  deny  that  Conway's  plotting 
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was  defective.  (GB  9) .  It  cannot  do  so.  The  exhibit 
(40A)  is  before  the  Court.^ 

Indeed,  the  Government  itself  now  plots  Conway's 
version  of  Burris'  testimony  as  1.7  miles  off  Smith 
Island  Light  (GB  App.  3)  although  it  mislabels  that 
course  track  as  ''CN  340  CROCKER  (Burris)  1.7 
miles."  Burris,  of  course,  did  not  testify. 

There  is  no  support  for  a  finding  that  the 
CROCKER  casualty  occurred  1.6  or  less  miles  west 
of  Smith  Island  Light  in  either  the  hearsay  testi- 
mony or  the  hearsay  plotting  of  Conway. 

(b)  Edmonston's  testimony. 

The  Government's  brief  repeats,  in  numerous  ver- 
bal formulations,  the  unsupported  assertion  that 
Edmonston  "determined"  that  the  CROCKER  cas- 
ualty occurred  1.6  miles  off  Smith  Island  Light. 
Edmonston  did  not  so  testify.  His  examination  with 
reference  to  the  CROCKER'S  fathometer  readings 
was  confined  to  the  consistency  or  inconsistency  of 
such  readings  with  the  hydrography  at  various  dis- 
tances off  the  Light.  He  did  eliminate  2.2  miles  off 
as  inconsistent.  He  testified  that,  at  1.6  miles,  the 
soundings  were  "fairly  consistent"  with  the  hydro- 
graphy (Tr.  1106),  and  that,  at  1.8  miles,  they 
were  not  too  inconsistent  (Tr.  1108).  No  claim  to 
having  determined  the  location  or  distance  of  the 
CROCKER  striking  was  made  by  Edmonston,  and 
no  amount  of  Government  repetition  that  he  made 

4.  The  Government  also  criticizes  our  use  of  a  post-ISLAND 
MAIL  chart  (showing  the  3.5  rock)  for  Appendix  4  to  our 
opening  brief  (GB  10)  in  view  of  the  change  in  the  position 
of  Smith  Island  Light.  The  only  position  charted  thereon 
by  reference  to  a  Smith  Island  Light  is  "281°  two  miles 
from  the  Light,"  and  it  was  plotted  in  relation  to  the  1952 
position  of  the  Light. 
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such  a  determination  can  supply  this  lack  of  testi- 
mony. 

A  further  comment  on  Edmonston's  "hydro- 
graphic  study"  should  be  made.  He  was  instructed 
as  to  the  courses  and  speed  of  the  CROCKER  he  was 
to  assume,  and  asked  to  compare  the  hydrography 
at  a  distance  of  2.2  miles  off  at  Tr.  1044 — after 
Court  reconvened  at  1:30  p.m.  on  the  last  day  of 
testimony.  At  Tr.  1051-1052  he  was  asked  to  make 
a  second  comparison  at  1.6  miles.  His  testimony  as 
to  those  distances  commenced  at  Tr.  1090  (a  few 
minutes  after  3:00  p.m. — see  Tr.  1087).  He  was  ex- 
cused at  Tr.  1110.  Court  adjourned  at  3:58  p.m. 
(Tr.  1116).  Prior  to  Tr.  1107,  he  had  not  checked 
any  distances  except  1.6  and  2.2  miles.  His  compari- 
son at  1.8  miles  begins  at  Tr.  1107  and  ends  at  Tr. 
1108,  a  brief  interlude  in  the  court  session  of  58 
minutes  in  which  26  pages  of  transcript  were  taken, 
from  3 :  00  p.m.  to  3 :  58  p.m. 

The  extent  of  the  allowable  limits  of  advocacy  is 
a  somewhat  subjective  matter.  Clearly,  however, 
such  limits  were  closely  approached,  if  not  exceeded, 
by  the  sweeping  claims  of  the  Government's  brief 
as  to  the  testimony  of  Edmonston.  Representative 
are  the  following  excerpts  from  its  brief : 

''the  1.6  mile  hydrographic  determination  [of 
Edmonston]  "GB  16 

"the  1.6  mile  determination  of  Edmonston"  GB 
16 

"In  sum,  proctors  for  Private  Cargo  were  un- 
successful in  attempting  to  make  ...  a  trained 
hydrographer  .  .  .  interpret  the  Flint  soundings 
as  indicating  that  the  CROCKER  was  at  a 
greater  distance  than  1.6  miles  from  Smith  Is- 
land Light  at  the  time  of  her  casualty."  GB  17 
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Had  Edmonston  testified  that,  in  his  opinion,  the 
CROCKER  casualty  occurred  1.6  miles  or  less  west- 
erly of  Smith  Island  Light — and  he  did  not — he 
would  have  been  subject  to  vigorous  cross-examina- 
tion as  to  the  basis  for  such  an  opinion,  based  on 
widely-spaced  (250  to  290  feet— GB  43,  44)  fatho- 
meter soundings  recorded  in  the  hydrographic  sur- 
veys at  20-second  intervals  by  vessels  not  on  the 
course  track  of  the  CROCKER.  Neither  the  Govern- 
ment, which  produced  Edmonston  as  a  witness,  nor 
the  District  Court,  which  examined  him  as  to  "con- 
sistency" of  the  fathometer  readings  with  the  hy- 
drography, asked  Edmonston  to  position  the 
CROCKER  at  the  time  of  her  casualty.  The  far- 
thest limit  of  his  testimony  was  that  the  1.6  mile 
distance  was  "the  most  consistent"  of  those  that  he 
had  been  requested  to  review^  although  1.8  was  not 
too  inconsistent  (Tr.  1108),  and  Edmonston  admit- 
ted that  west  of  the  1.6  mile  track  the  soundings 
were  "rather  consistent."  (Tr.  1103-4)^ 

Edmonston's  comparisons  made  no  allowance  for 
sinkage  of  which  the  Government  makes  much  in 
its     appeal     against     Soriano.      Sinkage     of     the 


The  Government  criticizes  (GB  13) ,  the  table  appearing  on 
page  27  of  our  Opening  Brief,  setting  out  Edmonston's  com- 
parison of  the  pre-striking  fathometer  readings  with  the 
depth  datum.  The  figures  used  are  taken  verbatim  from 
Edmonston's  testimony  at  Tr.  1099  and  show  that  all  pre- 
striking  fathometer  readings  showed  water  deeper  than 
that  shown  on  the  chart  at  the  1.6  miles  distance.  The  Gov- 
ernment's tabulation  (GB  14)  conspicuously  omits  a  com- 
parison of  the  1402  fathometer  sounding  (the  starting  point 
for  the  comparison),  11%  fathoms,  with  the  depth  datum, 
while  including  the  post-casualty  soundings  made  at  1407 
and  1408  following  a  hard  left  turn  and  impact,  when  course 
and  speed  of  the  CROCKER  were  unknown,  and  Edmonston 
himself  testified  that  his  assumed  track  of  the  CROCKER 
was  "arbitrary"  and  that  he  didn't  "know  how  accurate 
they  were."  (Tr.  1091) 
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CROCKER  would  require  further  correction  of  her 
fathometer  soundings  by  decreasing  the  actual 
depth  of  the  water  under  her  oscillator,  and  would 
thus  require  shifting  of  Edmonston's  overlay  fur- 
ther west,  into  somewhat  deeper  water,  to  produce 
the  same  order  of  consistency.  For  example,  allow- 
ance of  2  feet  for  sinkage  of  the  CROCKER,  would 
require  increasing  all  adjusted  fathometer  readings 
of  the  CROCKER  (presented  in  Ex.  14  PCB  A-8)  by 
Vs  fathom. 

( c )   The  "hundreds  of  rocks/' 

Confronted  with  the  necessity  of  denying  that 
the  CROCKER  struck  the  3.5  rock,  and  the  utter 
absence  of  any  other  possible  rock  as  a  candidate 
for  the  CROCKER  casualty,  the  Government 
obliquely  suggests  that  there  were  ''hundreds  of 
rocks  inside  the  10-f athom  curve  .  .  .  readily  avail- 
able within  the  Smith  Island  Shoal"  (GB72).  There 
is  nowhere  else  in  its  brief  any  mention  of  the  un- 
deniable fact  that  the  CROCKER  struck  a  rock,  and 
that  no  rock,  other  than  the  3.5  rock,  has  ever  been 
found  (much  less  charted)  by  diving,  wire-dragging 
or  hydrography,  which  could,  by  even  remote  possi- 
bility, have  been  struck  by  the  CROCKER. 

The  Government's  explorations  disclosed  only  one 
other  rock — the  so-called  "4-fathom  rock",  at  a  dis- 
tance of  approximately  1.6+  miles  from  the  Light. 
At  the  plus  4.5'  stage  of  tide  at  the  time  of  the 
CROCKER  casualty,  29.5'  was  the  least  depth  of 
water  over  the  top  of  that  rock.  The  Government 
does  not  suggest  the  CROCKER  hit  this  rock,  and 
the  District  Court,  in  a  finding  not  attacked  by  the 
Government,  specifically  found  that  the  CROCKER 
did  not  strike  the  4-f athom  rock.  (FF  38,  CR  158). 
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There  is  a  kind  of  consistency,  perhaps,  in  the 
Government's  factual  posture.  Confronted  with  the 
fact  that  Conway's  hearsay  testimony  as  to  the  ex 
parte  statements  of  some  CROCKER  crew  members 
was  not  offered  and  not  received  on  the  issue  of  the 
location  of  the  CROCKER  casualty,  it  ignores  the 
terms  of  its  offer  of  such  testimony  and  the  Dis- 
trict Court's  evidentiary  ruling,  and  argues  such 
testimony  to  this  Court  in  extenso.  Confronted  with 
the  fact  that  Edmonston  was  not  asked,  and  did  not 
purport,  to  determine  the  location  of  the  CROCKER 
casualty,  it  repeatedly  insists  that  he  did.  Con- 
fronted with  the  absence  of  any  rock,  other  than 
the  3.5  rock  that  the  CROCKER  could,  by  any  possi- 
bility, have  struck,  it  speaks  of  "hundreds  of  rocks." 

The  wire-dragging  operation  did  not  everywhere 
extend  to  or  inshore  of  a  1.6  mile  radius  from  Smith 
Island,  but  as  Appendix  3  to  the  Government's  Brief 
shows,  it  did  extend  to  within  1.5  miles  of  the  Light 
for  approximately  5°  to  either  side  of  the  281  °T 
bearing  reported  by  Flint.^ 

In  the  years  from  the  CROCKER  casualty  to 
date,  no  rock  other  than  the  3.5  rock,  which  the 
CROCKER  could  have  struck  has  been  discovered, 
much  less  charted.  To  speak  of  "hundreds  of  rocks", 
as  does  the  Government,  proves,  on  close  examina- 
tion, a  confession  of  its  inability  to  specify  even  a 
single  other  possibility.  Nothing  Private  Cargo  can 
say  more  eloquently  demonstrates  the  certainty 
that  the  CROCKER  struck  the  3.5  rock  than  the 
Government's  studied  avoidance  of  the  only  rational 


And  Flint's  bearing  (as  contrasted  with  his  distance)  from 
Smith  Island  is  nowhere  impeached  by  testimony,  hearsay 
or  otherwise.  This  bearing  passes  approximately  one  ship- 
length  from  the  3.5  rock. 
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explanation  of  the  ISLAND  MAIL  having  struck 
the  3.5  rock — the  roll  over.  The  District  Court's 
finding  that  the  CROCKER  did  not  strike  the  3.5 
rock  (FF  38,  CR  158)  was  clearly  erroneous. 

3.  The  Government  Was  Negligent. 

The  District  Court  found  the  conclusion  that  "the 
Government  was  negligent,  perhaps  grossly  so" 
"inescapable"  (FF  43  Oral  Opinion,  Tr.  1142).  The 
factual  basis  for  this  finding  was  fully  discussed  at 
pp  30-38  of  our  Opening  Brief,  and  in  this  reply 
brief  we  merely  point  out  wherein  the  Government's 
treatment  of  this  issue  is  inaccurate  or  misleading. 

At  GB  23,  it  is  stated  that  the  District  Court 
found  that  the  90-minute  patrol  boat  "search"  "was 
in  all  respects  proper."  The  statement  omits  the 
important  qualification  contained  in  the  District 
Court's  actual  finding  (FF  35,  CR  157)  that  "the 
action  taken  by  the  Government,  based  upon  Cap- 
tain Flint's  original  radio  message  and  his  original 
official  report  Form  No.  2691  of  Marine  Casualty, 
was  in  all  respects  proper."  [Emphasis  supplied] 
Nothing  whatever  was  done  by  the  Government 
when  it  learned  at  Portland  in  July,  1952  (1)  that 
the  CROCKER  had  struck  not  wreckage,  but  a  rock ; 
(2)  that  the  least  depth  of  water  over  that  rock  at 
MLLW  was  approximately  17.5  feet;  and  (3)  that 
the  fathometer  soundings  reported  by  the  vessel 
gave  reason  to  believe  that  the  position  of  the  cas- 
ualty was  easterly  of  the  position  originally  re- 
ported to  it  (and  still  further  east  of  the  position  it 
erroneously  published  in  the  Notice  to  Mariners  and 
then  charted). 

At  GB  104,  the  Government  states  that  the  Dis- 
trict Court  "determined  that  Commander  Conway 
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had  performed  his  duties  properly."    The  finding 
cited,  FF  41  (CR 159)  is  as  follows: 

''The  fault  within  the  Government  was  not  the 
fault  of  any  one  person  in  not  doing  something 
he  should  have  done  or  in  failing  to  carry  out 
his  duties,  but  basically  a  fault  of  the  Govern- 
ment to  formulate  a  plan  for  the  coordination 
and  dissemination  of  information." 

The  Government's  claim  for  this  finding  is  per- 
haps arguably  fair,  but  it  is  hardly  the  ringing  en- 
dorsement of  Conway  which  its  brief  intimates. 

In  point  of  fact,  the  Coast  Guard  through  Conway 
knew  in  July,  1952,  every  circumstance  surrounding 
the  CROCKER  incident  which  was  known  at  trial — 
except  the  results  of  the  Government's  1961  diving, 
wire-dragging  and  hydrographic  operations.  Con- 
way knew  the  CROCKER  had  struck  a  rock,  not 
wreckage,  contrary  to  the  original  report  and  the 
Notice  to  Mariners;  he  knew  the  CROCKER  had  a 
mean  draft  of  21'11",  and  that  the  rock  struck  had 
a  least  depth  of  water  over  it,  at  MLLW,  of  approxi- 
mately 17.5  feet;  he  knew  (or  says  he  knew)  it  was 
inshore,  or  easterly,  of  the  position  reported  by 
Flint,  as  well  as  of  the  position  published  in  the 
Weekly  Notice  to  Mariners  and  charted  by  the  Coast 
and  Geodetic  Survey;  he  knew  that  the  "Wreckage 
Rep."  legend  which  the  Notice  stated  would  be 
placed  on  the  charts  was  based  on  information  both 
incorrect  as  to  location  and  type  of  obstruction,  and 
incomplete  in  that  it  gave  no  notice  that  it  had  been 
struck  by  a  surface-navigating  vessel,  or  as  to  the 
depth  of  water  over  it;  he  knew  that  the  Govern- 
ment's charts  showed  no  rock  which  the  CROCKER 
could  have  struck  anywhere  between  Captain  Flint's 
reported  position,  and  his  own  plot  for  the  vessel's 
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track,  or  for  a  considerable  distance  inshore  of  the 
latter  track. 

In  the  light  of  this  evidence  as  to  Conway's  knowl- 
edge, and  the  fact  that  he  was  under  instruction  to 
report  "if  something  isn't  right",  to  the  Coast  and 
Geodetic  Survey,  the  District  Court's  finding  that 
the  Government's  negligence  was  in  its  failure  "to 
formulate  a  plan  for  the  coordination  and  dis- 
semination of  information"  (FF  41,  CR  159)  was 
clearly  erroneous,  if  construed  to  mean  that  Con- 
way was  not  negligent  in  failing  to  act  in  view  of  the 
knowledge  he  had  and  his  instructions. 

C.   Applicable   Legal   Principles 

1.  The  Government  is  liable  for  damage  resulting 
from  negligent  publication  of  Official  Charts. 

The  Government's  characterization  of  Private 
Cargo's  legal  contentions  is  hardly  designed  to  place 
the  issues  of  the  case  in  focus  for  consideration  by 
this  Court.  Private  Cargo,  says  the  Government,  is 
seeking  to  impose  "...  liability  on  the  United  States 
for  the  actions  of  a  pilot  over  whom  the  Government 
had  no  control."  (GB88). 

Of  course  no  contention  has  been  or  will  be  made 
that  the  Government  is  liable  for  the  negligence  of 
Soriano. 

Elsewhere  it  is  urged,  presumably  in  response  to 
some  contention  of  Private  Cargo,  that: 

"There  is  no  legal  duty  imposed  on  the  Govern- 
ment to  search  for  non-existent  rocks  in  terri- 
torial waters  of  the  United  States  or  to  remove 
from  charts  an  official  report  made  by  the 
Master  of  a  vessel  and  confirmed  by  his  sworn 
testimony  that  he  struck  an  obstruction  at  a 
defined  location."  (GB83) 
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The  first  curious  thing  about  the  quoted  state- 
ment is  the  reference  to  a  "non-existent  rock".  The 
3.5  rock  exists — the  Government  contends  and  has 
stipulated  that  the  ISLAND  MAIL  struck  it,  and 
the  evidence  compels  a  finding  that  the  CROCKER 
struck  it.  It  is  only  the  rock,  or  one  of  "hundreds  of 
rocks",  which  the  Government  contends  the 
CROCKER  struck,  which  is  non-existent. 

More  remarkable,  however,  in  the  light  of  the 
Indian  Towing  case,  is  the  assertion  that  the  Gov- 
ernment has  no  duty  to  "remove  from  charts  an  of- 
f  ical  report  made  by  the  Master  of  a  vessel  and  con- 
firmed by  his  sworn  testimony  that  he  struck  an 
obstruction  at  a  defined  location,"  if  this  assertion 
is  intended  to  have  application  to  the  circumstances 
of  this  case. 

The  Government  did  not  put  the  Master's  report, 
or  any  reasonable  interpretation  thereof,  on  its 
charts.  Rather,  it  charted  it  inaccurately  as  to  lati- 
tude and  longitude,  and  not  at  all  as  to  depth.  A 
nautical  chart  is  a  two-dimensional  representation 
of  data  as  to  three  dimensions — latitude,  longitude, 
and  vertical  relationship  to  mean  lower  low  water. 
The  Weekly  Notice  to  Mariners  was  inaccurate  as 
to  both  latitude  and  longitude,  and  entirely  silent  as 
to  depth,  giving  no  notice  even  that  the  reported 
object  had  been  struck  by  a  surface-navigating 
vessel.  For  all  that  was  stated,  the  object  had  been 
snagged  by  a  bottom-fishing  net,  or  found  by  recre- 
ational divers  or  a  submarine.  The  charts,  prepared 
by  the  Coast  and  Geodetic  Survey,  which  had  no 
information  except  the  Weekly  Notice  to  Mariners, 
and  asked  for  none,  was  likewise  inaccurate  as  to 
longitude  and  latitude,  but  rather  than  being  silent 
as  to  depth,  as  was  the  Notice,  the  charts  were  af- 
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firmatively  misleading  on  that  critical  point,  as  the 
testimony  of  Edmonston  revealed  beyond  possibility 
of  argument.  ("In  looking  at  the  chart  today,  I  see 
twenty  fathoms  of  water  in  the  area.")    (Tr.  969). 

Moreover,  unless  the  Government  is  somehow 
precluded  from  ever  changing  or  supplementing  the 
first  report  of  a  Master  in  the  preparation  of  its 
charts,  it  should  have  corrected  the  "Wreckage" 
legend  to  a  rock  symbol  when  drydocking  of  the 
vessel  established  that  the  CROCKER  had  struck 
not  wreckage  but  a  rock. 

Finally,  it  is  clear  that  the  Government  places  no 
such  sanctity  as  the  quoted  statement  implies  on 
the  reports  it  receives  from  Masters  of  vessels.  It 
received  evidence — the  fathometer  data — which  dis- 
closed, it  now  says,  the  inaccuracy  of  Flint's  report 
— and  it  obtained  other  information  on  the  basis  of 
which  it  charged  Flint  with  negligence  and  repri- 
manded him  "for  failure  to  take  bearings"  (Conway, 
Tr.1061). 

Under  statutory  authorization  to  provide  charts 
for  safe  navigation  of  marine  commerce  (33  U.S.C. 
A.  §  883a),  the  Government  placed  incomplete  and 
inaccurate  information  on  its  charts,  which,  under 
statutory  authorization  to  promulgate  regulations 
for  the  safety  of  life  and  property  at  sea  (14 
U.S.C. A.  §  2)  it  compelled  shipowners  to  purchase 
and  have  available  aboard  their  vessels  at  all  times 
(46  Code  of  Federal  Regulations  §  97.05-5).  These 
statutes  and  regulations  are  printed  in  PCB  App.  1, 
pp  A-1,  A-3  and  A-6.  Upon  learning  that  some  of  the 
information  on  the  charts  was  definitely  inaccurate 
and  concluding  that  the  balance  was  also  inaccurate, 
the  Government  did  nothing. 


20 

The  fact  that  the  statutory  language  authorizes, 
rather  than  directs  the  activities  of  the  Coast  Guard 
and  Coast  and  Geodetic  Survey  which  are  here  at 
issue,  can  hardly  avail  the  Government,  after  Indian 
Towing  Co.  v.  United  States,  350  U.S.  61  (1955), 
which  is  completely  dispositive  of  the  Government's 
argument  that  it  had  no  duty  of  care  in  the  publica- 
tion of  charts  or  information  to  mariners  (GB  88- 
91).  Builders  Corporation  of  America  v.  United 
States,  320  F.  2d  425  (9th  Cir.  1963)  and  cases  like 
it,  are  inapposite  to  the  situation  here  presented 
where,  as  in  Indian  Towing,  the  Government  has 
exercised  the  authority  conferred  by  statute  and 
"engendered"  (in  this  case,  "compelled"  by  exercise 
of  its  regulatory  power)  reliance.  Naturally,  in  its 
discussion  of  duty,  the  Government  does  not  discuss 
Indian  Towing. 

When  the  Government  does  discuss  Indian  Tow- 
ing (GB  93-94) ,  it  is  solely  to  categorize  it  as  a  case 
concerning  responsibility  of  the  United  States  in 
connection  with  "Government-owned"  aids  to  navi- 
gation. If  the  Government  perceives  a  legal  distinc- 
tion between  a  structure  erected  by  it  as  an  aid  to 
navigation  and  a  chart  published  by  it  as  an  aid  to 
navigation,  under  which  it  is  liable  for  negligence 
in  the  maintenance  of  the  structure,  but  not  liable 
for  negligence  in  the  preparation  of  the  chart,  it 
fails  to  enlighten  this  Court  as  to  the  rational  basis 
for  the  distinction.  We  can  conceive  of  none. 

While  not  binding  on  this  Court,  the  decision  in 
United  States  v.  Gavagan,  280  F.2d  319  (5th  Cir. 
1960)  cert.  den.  364  U.S.  933  (1961),  in  which  lia- 
bility was  imposed  on  the  Government  for  negligent 
conduct  of  Search  and  Rescue  activity,  because  it 
had  undertaken  to  perform  such  activity,  shows 
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that  there  can  be  no  rational  distinction  as  to  lia- 
biUty  based  on  the  presence  or  absence  of  a  "Gov- 
ernment-owned" structure.  The  Government  does 
not  attempt  to  explain  or  distinguish  Gavagan,  dis- 
cussed by  Private  Cargo  at  PCB  64.  It  does  not  cite 
or  discuss  it. 

The  Government  does  attempt  to  deal  at  GB  95 
with  Pioneer  Steamship  Co.  v.  United  States,  176 
F.Supp.  140  (E.  D.  Wis.  1959),  discussed  at  PCB 
61-63.  It  explains  the  imposition  of  liability  in  that 
case  as  being  based  on  the  Government's  original 
ownership  of  the  offending  underwater  obstruction. 
Private  Cargo  quoted  at  length  from  the  decision, 
and  repeats  briefly  here,  as  follows : 

"Defendant  failed  to  exercise  reasonable  care 
when  it  did  not  ascertain  the  location  of  this 
possible  hazard  with  any  degree  of  certitude 
by  further  inquiry  of  the  vessels  in  question 
[those  reporting  strikings  in  the  area]  and 
when  it  did  not  employ  appropriate  means  to 
determine  the  potential  existence  thereof." 
Pioneer  v.  U.S.,  suDra,  at  147. 

The  Pioneer  court  specifically  excluded  Govern- 
ment ownership  of  the  structure  as  the  basis  for 
decision,  saying  ".  .  .  defendant  did  not  create  the 
hazardous  condition  by  its  own  act  .  .  .",  Ibid,  at 
146.  Ownership  was  immaterial  in  Pioneer ,  and  non- 
ownership  is  immaterial  here. 

At  GB  97,  the  Government  cites  Wheeldon  v. 
United  States,  184  F.  Supp.  81  (N.  D.  Cal.  1960) 
and  other  cases,  for  the  proposition  that  it  has  no 
duty  to  take  any  action  with  respect  to  obstructions 
it  does  not  own.  The  holding  of  that  case  was  that 
the  Government  was  under  no  liability,  under  the 
Tort  Claims  Act,  for  failure  to  mark  a  wreck,  for 
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the  reason  that  a  private  owner  would  have  no  lia- 
bihty  for  failure  to  do  so  after  abandonment.  A 
clearer  refutation  of  the  Government's  attempted 
distinction  of  Pioneer  v.  United  States^  supra,  Ot- 
ness  V.  United  States,  178  F.  Supp.  647  (D.  Alaska 
1959)  and  Everitt  v.  United  States,  204  F.  Supp.  20 
(S.D.  Tex.  1962) — that  liability  was  imposed  be- 
cause of  Government  ownership  of  the  offending 
obstruction — could  hardly  be  imagined.  None  of 
those  cases,  or  Indian  Towing,  rests  on  Government 
ownership. 

Nor  is  the  Government's  position  aided  by  the 
two  cases,  one  British  and  one  Canadian,  cited  in 
the  footnote  at  GB  90.  Candler  v.  Crane,  Christmas 
&  Co.,  (1951)  2  K.B.  154  involves  the  Uability  of  an 
accountant  for  a  negligent  audit.  As  its  brief  dis- 
cussion of  Iron  Ore  Transport  Company  Limited  v. 
Queen,  (1960)  Can.  Exchequer  Court  Reports  448, 
suggests,  the  principal  issue  was  the  obligation  of 
the  Crown  to  maintain  a  shipping  channel — no  con- 
tention was  made  that  the  Crown  had  been  put  on 
inquiry  as  to  the  existence  of  an  obstruction. 

2.  The  ''Agency  Discretion''  exception  of  the  Tort 
Claims  Act  has  no  application  to  this  action, 
under  the  Suits  in  Admiralty  Act. 

At  GB  103,  the  Government  argues,  primarily 
from  Tort  Claims  Act  cases  (Dalehite  v.  United 
States,  346  U.S.  15  (1953) ;  Builders  Corporation  of 
America  v.  United  States,  320  F.2d  425  (9th  Cir. 
1963) )  that  the  "agency  discretion"  exception  is 
available  to  it  here.  While  urging  that  the  negli- 
gence shown  cannot  be  tortured  into  the  "agency 
discretion"  mold.  Private  Cargo  maintains  that 
defense  has  no  application  in  a  Suits  in  Admiralty 
Act  proceeding  as  here,  and  that  cases  under  the 
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Tort  Claims  Act  are  irrelevant.  The  ''agency  dis- 
cretion" exception,  specifically  incorporated  in  the 
Tort  Claims  Act,  is  not  found  in  the  Suits  in  Ad- 
miralty Act.  Rather,  the  latter  states  that  actions 
thereunder  "shall  be  heard  and  determined  accord- 
ing to  the  principles  of  law  .  .  .  obtaining  in  like 
cases  between  private  parties  .  .  ."  (46  U.S.C.  § 
743).  A  clearer  legislative  direction  that  common- 
law  notions  of  sovereign  immunity  were  not  to  be 
preserved  is  difficult  to  imagine.  The  Supreme 
Court  itself  has  rejected  efforts  of  the  Depart- 
ment of  Justice  to  narrow  Congressional  waivers 
of  sovereign  immunity.  United  States  v.  Muniz, 
374  U.S.  150,  166  (1963)  (cited  at  PCB  60,  on  this 
precise  point,  but  not  discussed  in  the  Government's 
Brief). 

The  Government  remarks  on  the  small  number  of 
cases  cited  by  Private  Cargo.  GB  87.  We  remark  on 
the  Government's  failure  to  distinguish  or  even  dis- 
cuss some  of  that  small  number  as  well  as  its 
ostrich-like  treatment  of  Indian  Towing  and 
Pioneer,  and  on  its  labored  argument  directly  con- 
trary to  the  statements  in  Muniz  and  Rayonier  that : 

"There  is  no  justification  for  this  court  to  read 
exemptions  into  the  Act  [Federal  Tort  Claims 
Act]  beyond  those  provided  by  Congress."  (p 
166,  Muniz,  and  p  320,  Rayonier) 

Surely  there  is  no  better  justification  for  imparting 
exemptions  under  the  Suits  in  Admiralty  Act. 

Indeed  the  Government's  brief  is  noteworthy  for 
its  reliance  upon  the  older  as  opposed  to  the  more 
recent  decisions  of  the  Supreme  Court  in  the  field 
of  governmental  liability  in  tort.  While  we  dispute 
the  over-all  contention  by  the  Government  that  the 
attempt  here  is  to  establish  a  novel  and  exotic 
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theory  of  liability    (not  since  Indian  Towing,  at 
least)  we  are  aware  that  in  Muniz  the  Court  said: 

".  .  .  the  Government's  liability  is  no  longer  re- 
stricted to  circumstances  in  which  Government 
bodies  have  traditionally  been  responsible  for 
misconduct  of  their  employees.  The  Act  ex- 
tends to  novel  and  unprecedented  forms  of  lia- 
bility as  well.  Indian  Towing  Co.  v.  United 
States,  350  U.S.  61;  Rayonier,  Inc.  v.  United 
States,  352  U.S.  315."  (p  159) 

At  GB  103-108,  the  Government  urges,  in  support 
of  the  decision  below,  a  "close  corollary"  of  the 
"agency  discretion"  exception — Government  im- 
munity from  liability  for  acts  of  Government  em- 
ployees involving  judgment  or  discretion.  The  Gov- 
ernment's Contentions  of  Law,  in  the  Pretrial  Order, 
asserted  no  such  defense,  although  the  claim  of 
"agency  discretion"  was  set  forth,  somewhat 
uniquely,  as  a  denial  of  the  District  Court's  jurisdic- 
tion (CR  40-41;  Par.  5(4) ).  What  has  been  said  as 
to  the  "agency  discretion"  defense  would  be  disposi- 
tive of  this  appellate  afterthought  as  well. 

Also  relevant  is  Somerset  Seafood  Co.  v.  United 
States,  193  F.  2d.  631  (4th  Cir.  1951)  in  which  the 
Government,  having  undertaken  to  mark  a  wreck, 
was  held  liable  for  negligence  in  doing  so.  "There 
is  certainly  no  discretion  to  mark  a  wreck  in  such  a 
way  as  to  constitute  a  trap  for  the  ignorant  or  un- 
wary rather  than  a  warning  of  danger."  Id.  at  634. 
See  also.  United  Air  Lines  Inc.  v.  Wiener,  335  F.  2d 
379  (9th  Cir.  1964)  and  Wenninger  v.  United  States, 
234  F.  Supp.  499  (D.  Del.  1964)  stating  that,  once 
the  Civil  Aeronautics  Authority  has  determined 
that  it  will  issue  Notices  to  Airmen  (NOTAMS), 
warning  of  flying  hazards,  "its  determination  that 


a  NOTAM  should  or  should  not  be  issued  in  a  par- 
ticular case  was  a  discretionary  decision  at  the  op- 
erating level  and  beyond  the  jurisdictional  excep- 
tions [of  the  Tort  Claim  Act] ."  (Ibid,  504) 

3.  A  tort-feasor  is  liable  to  an  innocent  claimant 
for  the  latter's  full  damages,  although  a  third 
party  was  also  negligent. 

At  GB  111-112  the  Government  urges  that  if 
**both  Soriano  and  the  United  States  are  found  to  be 
negligent,  the  United  States  is  liable  only  for  half 
damages  to  Private  Cargo." 

Not  one  of  the  fourteen  cases  cited  by  the  Govern- 
ment in  this  section  of  its  brief  contains  any  author- 
ity, dictum  or  otherwise,  for  the  unique  proposition 
thus  advanced. 

As  far  as  our  research  discloses,  this  contention 
was  last  advanced  by  a  litigant  in  admiralty  90 
years  ago,  in  The  ATLAS,  93  U.S.  302  (1876) .  There, 
cargo  aboard  a  barge  in  tow  by  the  tug  KATE  was 
lost  as  a  result  of  collision  between  KATE  and 
ATLAS.  Cargo  libelled  ATLAS  only.  The  District 
Court  held  the  collision  to  have  been  caused  by 
mutual  fault  of  KATE  and  ATLAS  and  awarded 
Cargo  only  half  damages  against  ATLAS.  The  Su- 
preme Court  reversed,  holding  innocent  Cargo  en- 
titled to  full  damages  against  ATLAS,  notwith- 
standing fault  of  KATE,  stating  as  follows : 

"Parties  without  fault,  such  as  shippers  and 
consignees,  bear  no  part  of  the  loss  in  collision 
suits,  and  are  entitled  to  full  compensation  for 
the  damages  which  they  suffer  from  the  wrong- 
doers, and  they  may  pursue  their  remedy  in 
personam,  either  at  common  law  or  in  the  ad- 
miralty, against  the  wrongdoers  or  any  one  or 
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more  of  them,  whether  they  elect  to  proceed  at 
law  or  in  the  admiralty  courts."  93  U.S.  at  319. 

None  of  the  cases  cited  by  the  Government  is  in 
any  way  concerned  with  the  rights  of  an  innocent 
claimant  against  one  of  two  or  more  tort-feasors, 
and  none  questions  the  holding  in  the  ATLAS. 

The  WONDER,  79  F.  2d  312  (2nd  Cir.  1935)  is, 
however,  instructive.  There,  a  tug  owner  libelled 
the  City  of  New  York,  as  owner  of  an  underwater 
cable.  The  City  impleaded  the  contractor  who  had 
contracted  to  install  the  cable  and  the  latter  im- 
pleaded the  subcontractor  who  performed  the  work. 
From  a  decree  awarding  full  damages  to  the  libelant 
against  the  City,  the  latter  appealed.  The  Court  of 
Appeals  held  City  and  subcontractor  to  be  joint 
tort-feasors,  and  modified  the  decree  to  allow  the 
City  to  recover  from  the  subcontractor  half  of  the 
damages  awarded  against  the  City  to  the  libelant. 

We  state  unequivocally  that  no  case  cited  by  the 
Government  involves,  directly  or  indirectly,  the  con- 
tention made  in  this  section  of  its  brief. 

Somerset  Seafood  Co.  v.  United  States,  193  F.  2d 
631  (4th  Cir.  1951)  is  apparently  considered  the 
most  applicable  decision,  since  the  Government  cites 
it  twice  although  without  discussion  of  the  specific 
holding,  and  without  any  purpose  signal  for  such 
citation.  Somerset  sued  the  United  States  to  re- 
cover for  loss  of  its  vessel,  alleging  that  the  Gov- 
ernment had  been  negligent  in  the  marking  of  a 
wreck.  The  Court  of  Appeals  held  that  Somerset's 
vessel,  THE  ANDERSON,  had  been  negligently 
navigated  into  collision  with  the  wreck;  that  the 
United  States  had  been  negligent  in  marking  of  the 
wreck ;  and  that  Somerset  was  entitled  to  half -dam- 
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ages.  We  leave  it  to  the  Government  to  explain,  if 
it  can,  how  that  or  any  of  the  other  cases  cited  in 
the  paragraph  beginning  at  the  bottom  of  GB  111 
support  its  assertion  that  it  is  not  liable  here  to  in- 
nocent cargo.  The  cited  section  of  Gilmore  &  Black, 
THE  LAW  OF  ADMIRALTY,  ^  7-17,  reiterates  the 
familiar  American  rule  of  divided  damages  between 
tort-feasors  in  mutual  fault  cases.  The  rights  of 
innocent  cargo  are  not  discussed. 

The  cases  cited  in  the  first  full  paragraph  begin- 
ning on  GB  112  are  restatements,  in  various  factual 
settings,  as  to  the  plasticity  of  admiralty  practice. 
Typical  is  The  DUKE  OF  YORK— HAITI  VIC- 
TORY, 354  U.S.  129  (1957),  which  holds  that  a 
District  Court,  sitting  in  Admiralty  has  jurisdiction, 
in  a  limitation  proceeding,  to  determine  a  cross- 
claim  by  the  petitioner  against  a  claimant,  and 
cross-claims  between  claimants.  None  of  these 
cases  stands  for  the  Government's  proposition,  or 
even  discusses  any  such  contention. 


IN  REPLY  TO  BRIEF  OF  APPELLEE 
AMERICAN  MAIL  LINE,  LTD. 

II.  ARGUMENT 

The  principal  issue  on  this  appeal  can  be  stated  as 
follows: 

If,  as  the  District  Court  found,  the  10-fathom 
curve  west  of  Smith  Island  is  "a  definite  warn- 
ing of  danger"  (FF  15,  Tr.  149),  is  a  vessel  not 
equipped  with  an  operable  fathometer,  sea 
worthy  for  the  purposes  of  a  passage  in  that 
area? 
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Mail  Line  makes  much  in  its  brief  (MLB  23)  of 
the  inconsistency  between  the  position  adopted  by 
Private  Cargo  in  its  appeal  against  the  Government 
and  our  position  in  the  appeal  against  Mail  Line. 

The  claimed  inconsistency  is  between  our  conten- 
tions, in  the  Government  case:  that  the  10-fathom 
curve  was  not  a  definite  warning  of  danger;  that 
the  Government's  publications  indicated  adequate 
depths  for  safe  passage  of  ISLAND  MAIL  on  the 
outer  or  westerly  edge  of  the  curve;  and  that 
Soriano  was  not  negligent  in  navigating  the  IS- 
LAND MAIL  on  a  track  over  the  3.5  rock,  and  our 
contention  against  Mail  Line,  that  the  ISLAND 
MAIL  was  unseaworthy  because  her  fathometer 
was  not  operable. 

That  these  positions  are  inconsistent  we  fully 
concede,  but  the  inconsistency  is  that  of  the  District 
Court,  which  found,  on  the  one  hand,  that  the  10- 
fathom  curve  was  a  definite  warning  of  danger ;  and 
that  penetration  of  it  was  negligence  on  the  part  of 
Soriano  (except  in  the  Government-Soriano  case), 
and  on  the  other  hand,  that  ISLAND  MAIL  was 
seaworthy,  although  the  only  instrument  capable, 
as  a  practical  matter,  of  reporting  immediately  and 
continuously  the  depth  of  water  under  her  keel  was 
inoperable. 

Private  Cargo  attacks  the  finding  that  the  10- 
fathom  curve  was  a  "definite  warning  of  danger". 
(Specification  of  Error  16,  PCB  42).  That  finding 
is  essential  to  the  position  of  the  Government  in  the 
Private  Cargo-Government  appeal,  since  Conway's 
claimed  justification  for  inaction  to  correct  the 
erroneous  and  misleading  information  published  by 
the  Government  is  based  on  the  contention  that  it 
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would  be  negligence  for  a  navigator  to  penetrate 
the  10-fathom  curve. 

If,  but  only  if,  this  finding  that  the  10-fathom 
curve  was  a  definite  warning  of  danger  is  affirmed, 
does  seaworthiness  require  that  the  fathometer  be 
operable. 

Neither  the  District  Court's  opinion,  nor  the 
brief  of  Mail  Line  purports  to  explain  how  the  sea- 
worthiness of  a  vessel  with  an  inoperable  fatho- 
meter can  be  maintained  concurrently  with  a  find- 
ing that  penetration  of  the  10-fathom  curve,  a 
"definite  warning  of  danger",  is  negligence. 

The  evidence  is  undisputed  that  a  fathometer,  and 
only  a  fathometer,  was  capable  of  giving  immediate 
and  continuous  readings  as  to  the  depth  of  water 
under  ISLAND  MAIL'S  keel  and  thus  warning  as  to 
its  full-speed  penetration  of  the  10-fathom  curve.  A 
sounding  machine  cannot  do  this.  A  sounding  ma- 
chine can  only  give  one  reading  at  a  time  and  the 
lead  must  be  reeled  in  to  observe  the  tube  in  order 
to  actually  obtain  a  reading.  Before  another  sound- 
ing can  be  taken  the  glass  tube  must  be  recoated, 
if  it  is  a  chemical  type  tube,  or  cleaned  and  allowed 
to  dry,  if  it  is  a  ground-type  tube.  A  sounding  ma- 
chine is  a  substitute  for  the  deep-sea  lead  and  is 
located  on  the  exposed  deck  where  its  boom  can  be 
swung  over  the  side  of  the  ship.  It  is  not  located  in 
the  pilothouse  and  it  cannot  be  directly  observed 
by  the  navigating  personnel.  It  is  not  a  substitute 
for  a  fathometer.  On  the  contrary,  most  soundings 
are  now  made  by  means  of  a  fathometer.  (Exhibit 
55,  Bowditch  pp.  132-133). 

The  capability  of  a  fathometer  was  directly  illus- 
trated by  the  testimony  at  trial.   When  the  fatho- 
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meter  of  the  CROCKER  indicated  31/2  fathoms 
under  the  keel,  Captain  FUnt  immediately  ordered 
hard  left,  knowing  his  vessel  was  in  insufficient 
water  (Ex.  14;  PCB  App.  2).  Had  a  fathometer 
been  available  and  used  on  the  ISLAND  MAIL  it 
would  have  given  immediate  indication  that  the 
vessel  had  penetrated  the  10-fathom  curve.  Pilot 
Soriano  intended  to  remain  seaward  of  the  curve, 
and  believed  he  was  seaward  at  the  time  of  the 
ISLAND  MAIL  casualty.  (Tr.  64-66).  An  operable 
fathometer  would  have  given  Soriano  immediate 
information  that  he  was  inshore  of  his  intended 
track.  Any  vessel  response  whatever  to  a  helm 
order  for  left  rudder  would  have  avoided  the  3.5 
rock. 

At  MLB  24,  Mail  Line  argues  the  lack  of  evidence 
as  to  proximate  cause.  It  recites  that  two  witnesses, 
Lindholm  and  Hare,  made  no  reference  to  a  fatho- 
meter. They  were  not  asked.  Einmo  would  have 
used  the  fathometer  (Tr.  365).  Smith  and  Curry 
did  not  think  it  was  necessary  in  that  area,  but  they 
did  not  regard  the  10-fathom  curve  as  a  warning 
of  danger  (Tr.  768,  834),  a  position  which  the  Dis- 
trict Court  rejected. 

Due  diligence  is  not  an  issue.  If  the  10-fathom 
curve  was  a  "definite  warning  of  danger",  Mail 
Line,  which  admittedly  sent  a  vessel  to  sea  with  an 
inoperable  fathometer  for  a  passage  in  that  area, 
clearly  failed  to  exercise  due  diligence  to  make  the 
vessel  seaworthy. 

Similarly,  if  due  diligence  was  not  exercised,  the 
exemptions  of  Section  4(2)  of  COGSA,  46  U.S.C. 
§1304(2)  are  not  available  to  Mail  Line.  Neither 
"negligence  of  mariners"  nor  "perils  of  the  seas' 
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under  COGSA  relieve  from  liability  a  carrier  which 
has  failed  to  exercise  due  diligence  to  make  its  ves- 
sel seaworthy.  (See  cases  cited  at  PCB  85,  not  dis- 
cussed or  distinguished  by  Mail  Line) .  An  operable 
fathometer  would  have  readily  detected  penetration 
of  the  10  fathom  curve  by  the  ISLAND  MAIL. 
Accordingly,  the  failure  of  Mail  Line  to  make  the 
existing  fathometer  on  the  ISLAND  MAIL  opera- 
ble was  a  proximate  cause  of  the  stranding,  if  the 
10-fathom  curve  was  "a  definite  warning  of  dan- 
ger" in  the  area  west  of  Smith  Island  and  Mail  Line 
is  liable  to  Private  Cargo. 

Respectfully  submitted^ 
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American  Mail  Line,  Ltd.,  Appellee, 
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FOR  THE  Western  District  of  Washington 

Northern  Division 

Honorable  William  T.  Beeks,  Judge 


BRIEF  OF  APPELLEE 
AMERICAN  MAIL  LINE,  LTD. 


I. 
STATEMENT  OF  THE  CASE 

A.  Background  of  Private  Cargo's  Appeal 

A  further  statement  of  the  background  of  the  various 
proceedings  growing  out  of  ISLAND  MAIL's  casualty 
will  help  to  understand  the  present  appeal  of  Insurance 
Company  of  North  America,  et  al  (hereinafter  "Private 
Cargo")  against  American  Mail  Line,  Ltd.  (hereinafter 
"Mail  Line"). 
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ISLAND  mail's  casualty  caused  substantial  particular 
average  damage  to  both  military  cargo  owned  by  the 
United  States  of  America  (hereinafter  "Government") 
and  privately  owned  cargo.  Also  large  general  average 
expenses  and  sacrifices  were  incurred  by  Mail  Line  and 
some  cargo  interests  before  ISLAND  MAIL  was  able 
to  continue  on  her  voyage;  so  a  general  average  was 
declared. 

Mail  Line  ultimately  filed  a  Petition  for  Exoneration 
from  or  Limitation  of  Liability  (Dist.  Ct.  Adm.  No. 
16733)  in  which  proceeding  claims  and  answers  were 
filed  for  particular  average  damage  to  cargo  by  (1)  the 
Government,  and  (2)  the  41  interests  constituting  Pri- 
vate Cargo,  identified  as  appellants  at  CR  244-245,  who 
appeal  sub  nomine  Insurance  Company  of  America,  et 
al.  When  the  Government  refused  to  recognize  liability 
for  general  average.  Mail  Line  commenced  litigation 
seeking  its  recovery.  This  was  done  in  the  limitation 
proceeding  by  a  cross-libel  against  the  Government  and 
by  a  separate  suit  (Dist.  Ct.  Adm.  No.  16876). 

Pivate  Cargo  which  now  appeals  against  Mail  Line 
was  jointed  by  121  other  cargo  interests,  all  identified  as 
appealing  libelants  at  CR  181-186,  in  bringing  suit 
against  the  Government  (Dist.  Ct.  Adm.  No.  16875) 
seeking  recovery  of  particular  average  damage  and  general 
average  contributions.  These  cargo  interests  appeal  in  No. 
20130  sub  nomine  United  Pacific  Insurance  Company, 
elal. 
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When  the  aggregate  of  all  claims  filed  in  the  limitation 
proceeding  did  not  approach  the  limitation  fund,  the 
District  Court  exonerated  Mail  Line's  ad  interim  stipula- 
tion (Docket  entires  56,  115;  CR  6,  9)  and  treated  both 
Private  Cargo's  and  Government's  claims  against  Mail  Line 
as  ordinary  libels  for  cargo  damage.  (CL  2-3,  CR  237). 
Both  the  Government's  and  Private  Cargo's  particular 
average  claims  against  Mail  Line  are  subject  to  the 
Carriage  of  Goods  by  Sea  Act  (hereinafter  "COGSA"), 
46  U.S.  Code  §  1300,  et  seq.  By  virtue  of  the  Amended 
"Jason  Clause"  (CR  18),  the  same  principles  apply  to 
Mail  Line's  general  average  claim  against  the  Govern- 
ment. 

The  Government,  while  claiming  particular  average 
against  Mail  Line  and  defending  (1)  the  latter's  suit 
for  general  average,  and  (2)  Private  Cargo's  suit  for 
particular  average  and  general  average,  filed  suit  (Dist. 
Ct.  Adm.  No.  16853)  against  ISLAND  MAIL's  pilot, 
Dewey  Soriano  (hereinafter  "Soriano"),  alleging  his 
negligent  navigation  caused  the  Government's  losses. 
From  the  outset  of  all  litigation  and  through  the  trial, 
the  Government  also  vigorously  contended  ISLAND 
MAIL  was  unseaworthy  and  the  condition  of  her  fatho- 
meter contributed  to  her  striking  the  uncharted  rock. 
Its  argument  was  exactly  the  same  now  advanced  by 
Private  Cargo  (Cont.  Fact  9,  CR  38). 

The  District  Court's  decrees  dismissed  both  the 
Government's    and    Private    Cargos'    particular    average 


suits  against  Mail  Line  and  awarded  the  latter  recovery 
of  general  average,  reserving  to  the  Government  the 
right  to  dispute  the  amount  of  contribution  should  it 
disagree  with  the  adjustment.  The  general  average  ad- 
justment has  not  yet  been  completed.  Once  Mail  Line's 
only  antagonist,  the  Government  has  not  appealed  and 
now  accepts  the  trial  court's  decision  because  it  asserts,  "The 
proximate  cause  of  the  ISLAND  MAIL's  casualty  was  the 
sole  negligence  of  Soriano"  (Gov.  Brief  113).  Neglect 
of  a  pilot  in  the  navigation  of  the  ship,  of  course,  is  an 
exception  given  a  carrier  by  COGSA.  46  U.S.  Gode 
§  1304  (2)   (a). 

Private  Gargo's  position  from  the  filing  of  its  claim 
and  answer  in  the  limitation  proceeding  through  the  trial 
was,  to  say  the  least,  anomalous  to  that  now  taken  in 
this  appeal.  Its  claim  and  answer  merely  alleged  "general 
unseaworthiness,  the  particulars  of  which  will  be  de- 
termined on  discovery"  with  a  reservation  of  right  to 
amend  as  additional  information  became  available 
(Glaim  §  VIII,  GR  200).  The  trial  court,  upon  applica- 
tion of  the  parties,  treated  all  litigation  growing  out  of 
ISLAND  mail's  grounding  as  "protracted".  Fifteen  pre- 
trial conferences  were  held.  Extended  discovery  by  way 
of  depositions,  production  of  documents,  interrogatories, 
and  requests  for  admissions  of  facts  was  undertaken. 

The  upshot  of  the  pre-trial  procedure  was  the  Pre- 
Trial  Order  in  which  Private  Gargo's  lack  of  conviction  on 
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the  fathometer  was  shown  by  the  absence  of  any  affirma- 
tive contentions  of  fact  or  law  that  ISLAND  MAIL  was 
unseaworthy  or  her  fathometer's  condition  was  a  cause 
of  her  casualty.  Private  Cargo's  position  then  was  "it 
does  not  intend  to  contest  such  facts  [seaworthiness 
and  lack  of  proximate  cause]  at  trial  by  evidence  to  the 
contrary"  (Cont.  4,  CR  35).  At  the  same  time  Private 
Cargo  asserted  ISLAND  MAIL  was  "navigating  prop- 
erly" when  her  casualty  occurred  (CF  31,  CR  74),  that 
"neither  said  pilot  nor  the  ship's  operator,  master,  officers, 
or  crew  had  any  knowledge  of  or  reason  to  be  aware  of 
the  existence  or  location  of  the  rock  involved"  (Emphasis 
added)  (CF  32,  CR  75),  that  the  stipulated  position  of 
the  3.5  rock  "was  located  in  an  area  shown  by  the 
Government  charts  to  be  safe  for  the  navigation  of  a 
ship  drawing  29'  2"  of  water  under  the  conditions  of 
weather  and  tide  then  obtaining"  (CF  34,  CR  75),  and  that 
"The  ten  fathom  (sixty  feet)  curve  shown  on  charts  per- 
taining to  the  area  West  of  Smith  Island  and  any  blue 
shading  therein,  which  indicated  the  configuration  of  the 
ocean  floor,  did  not  in  themselves  constitute  a  warning 
to  the  ISLAND  MAIL,  with  a  draft  of  29'  2"  on  its 
Voyage  59  West  that  said  vessel  should  not  navigate 
in  any  part  thereof"  (CF  42,  CR  76-77).  For  the  moment 
we  pass  mention  of  Private  Cargo's  present,  similar  con- 
tentions (Cargo  Brief  67-73). 

During  the  trial  Private  Cargo  did  not  offer  any  evi- 
dence  of,   or    assert    any   unseaworthiness   of   ISLAND 
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MAIL  or  any  proximate  cause  between  the  non-operating 
fathometer  and  her  striking  the  3.5  rock.  It  waived 
argument  on  its  claim  against  Mail  Line,  as  did  the 
Government.  Immediately  after  argument,  but  before 
decision  on  the  other  cases,  the  trial  judge  dismissed 
both  the  Government's  and  Private  Cargo's  particular 
average  claims  and  granted  Mail  Line  general  average 
from  the  Government  saying: 

"The  Court  is  satisfied  that  the  inoperability  of 
the  fathometer  did  not  render  the  vessel  unsea- 
worthy.  There  were  available  at  all  times  on  the 
ISLAND  MAIL  sufficient  instruments  which,  if 
properly  used,  could  have  enabled  the  pilot  or  a 
navigator  at  any  time  to  precisely  locate  the  posi- 
tion of  the  vessel'  (Tr.  1122). 

B.  Mail  Line  Vis-A-Vis  Other  Litigants 

Aside  from  this  appeal  against  Mail  Line,  the  three 
other  litigants  before  the  Court  battle  each  other.  Much 
is  said  about  causation.  Supposed  erroneous  findings  of 
facts  by  the  trial  court  are  argued  very  extensively. 
Since  ISLAND  MAIL  was  seaworthy,  it  is  immaterial 
to  Mail  Line  which  theory  of  causation,  or  what  facts, 
are  adopted,  for  its  exoneration  must  be  granted  in  any 
event.  United  States  v.  Los  Angeles  Soap  Co.,  83  F.(2d) 
875,  879  (9  Cir.,  1936).  We  point  out,  however,  that 
reversals  of  the  findings  and  conclusions  in  the  other 
appeals  will  give  Mail  Line  additional  grounds  for  ex- 
oneration. And,  as  we  shall  demonstrate,  the  trial  court 
was  not  "clearly  erroneous"  in   finding   Soriano's  negli- 
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gence    was    the    proximate    cause    of    ISLAND    MAIL's 
striking  the  3.5  rock. 

Clearly  the  "gut"  issues  in  the  other  appeals  involve 
disputed  questions  of  fact,  i.e.,  (1)  whether  ISLAND 
MAIL  struck  the  3.5  rock  to  make  Soriano  negligent  in 
the  Government's  appeal,  and  (2)  whether  CHARLES 
CROCKER  struck  the  same  rock  in  United  Pacific,  et  al's 
appeal  against  the  Government.  Of  these  disputes,  the 
first  presents  an  inconsistency  with  what  the  trial  court 
found  in  this  case.  The  second  was  not  considered 
relevant  (FF  23.  CR  236). 

Mail  Line,  Private  Cargo,  and  the  Government,  how- 
ever, stipulated  the  striking  of  the  3.5  rock.  Private  Cargo 
and  the  Government  both  devote  much  of  their  briefs 
to  establish  this  fact  independently  of  the  stipulation. 
If  this  Court  should  reject  the  evidence  referred  to  by 
Private  Cargo  and  the  Government  and  affirm  Soriano's 
dismissal,  the  result  will  be  that  ISLAND  MAIL  struck 
some  unidentified  and  never  found  rock  outside  the 
ten-fathom  curve  as  was  found  in  Soriano's  case  (FF  22- 
24,  CR  278-279).  That  result  would  establish  causation 
due  to  a  "peril  of  the  sea"  which  is  an  exemption 
granted  a  carrier  under  COGSA,  46  U.S.  Code  §  1304 
(2)  (c).  If  Soriano  is  exhonerated  because  of  lack  of 
negligence  with  a  finding  that  ISLAND  MAIL  struck  the 
3.5  rock.  Mail  Line  must  be  excused  also  on  a  "peril  of 
the  sea"  basis. 


Alternatively,  the  Court  could  find  causation  resulted 
from  the  Government's  negligence  in  publishing  improper 
charts  which  were  justifiably  relied  upon  by  Soriano  to 
the  detriment  of  ship  and  cargo.  This  is  the  real  thrust 
of  Private  Cargo  and  is  also  urged  by  Soriano.  It  re- 
quires a  finding  that  CHARLES  CROCKER  in  1952 
also  struck  the  3.5  rock.  If  she  in  fact  did,  the  trial 
judge  would  have  considered  the  Government  negligent. 
Mail  Line,  in  such  an  outcome,  would  receive  the  ex- 
emption provided  the  carrier  of  "any  other  cause  arising 
without  the  actual  fault  and  privity  of  the  carrier,"  con- 
tained in  COGSA,  46  U.S.  Code  §  1304  (2)  (q).  Such 
negligence  would  extend  to  Mail  Line,  as  it  would  to 
Soriano,  regardless  of  any  benefit  to  Private  Cargo,  be- 
cause they  do  not  have  to  hurdle  the  questions  of  re- 
served sovereign  immunity  in  cases  of  "agency  dis- 
cretion" and  "misrepresentation"  argued  by  the  Govern- 
ment. 

II. 
SEAWORTHINESS 

A.  Analysis  of  Private  Cargo's  Assertions 
on  Unseaworthiness 

Private  Cargo  refers  to  Knight's  "Modern  Seamanship" 

which  is  not  an  exhibit.   It  says  that  ISLAND  MAIL's 

fathometer  was  material  to  her  grounding  by  references 

to  Bowditch  "The  American  Practical  Navigator"   (Exh. 

55)   and  to  isolated  remarks  of  Chief  Mate  White  and 

Third    Mate    Gunderson    which    were    stipulated    and 
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agreed  to  as  part  of  the  pre-trial  proceedings  ( CR  88,  100 ) , 
and  not  until  this  appeal,  were  ever  suggested  by  appellants 
as  evidencing  unseaworthiness  or  proximate  cause. 

Private  Cargo  implies  ISLAND  MAIL's  sounding 
machine  would  not  "pick  up"  a  shoal  as  she  proceeded 
at  her  speed  of  13  knots,  although  conceivably  a  fatho- 
meter would  have,  "if  it  had  been  in  use".  But  Private 
Cargo  fails  to  mention  White's  testimony  under  Govern- 
ment cross-examination  describing  ISLAND  MAIL's 
sounding  machine  as  "an  adequate  substitute  for  a  fatho- 
meter" which  could  be  used  at  15  knots  (CO  Tr.  227- 
228).  Gunderson's  testimony  was  that  "If  the  fathometer 
had've  been  working,  I  doubt  very  much  if  it  would 
have  been  running"  (CG  Tr.  331). 

Captain  Andreas  S.  Einmo  said  he  would  use  a  fathom- 
eter only  as  a  "second  check "  on  his  bearings.  He  also 
testified: 

"THE  COURT:  By  the  use  of  an  azimuth  circle  you 
can  obtain  accurate  bearings  and  from 
them  accurately  calculate  your  posi- 
tion can  you  not? 

A.  Yes,  your  Honor"  (Tr.  365). 

Einmo  further  testified  he  "always"  used  radar  to  es- 
tablish his  position  and  he  explained: 

"THE  COURT:  As  a  matter  of  fact,  by  proper  use  of 
a  radar  bearing  you  can  determine  ex- 
actly where  you  are,  can't  you? 

A.  Exactly"  (Tr.  372). 
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Reference  is  made  to  an  occasion  Soriano  used  a  fatho- 
meter on  another  vessel  to  pick  up  soundings  when  cross- 
ing a  ten-fathom  curve.  Indeed,  he  did  —  on  a  vessel 
undergoing  a  builder's  "shakedown"  for  the  Navy.  That 
vessel's  radar  was  "out",  she  was  in  thick  fog,  and  the 
Navy's  and  her  builder's  representatives  wanted  to  find 
a  specific  fathom  mark  to  test  her  anchor!  (Tr.  401). 
Quite  properly  an  attempt  to  go  into  the  circumstances 
of  the  particular  trial  trip  was  rejected  by  the  trial  court 
when  objection  was  made  by  Government  counsel  that 
"What  they  did  with  the  destroyer  WADDELL  has 
nothing  to  do  with  this  case"  (Tr.  773). 

Finally,  Edmondston's  testimony  about  the  Govern- 
ment's method  of  compiling  charts  (Tr.  951),  a  phase 
of  the  case  in  which  Mail  Line's  attorney  did  not 
participate,  was  limited  to  situations  where  "if  the  navi- 
gator is  using  his  fathometer  he  can  use  the  depth  curve 
as  an  additional  feature  for  fixing  his  position."  The  trial 
court,  however,  accepted  the  testimony  of  navigating 
witnesses  that  the  use  of  a  fathometer  in  good  weather 
was  not  necessary  when  the  vessel  had  so  many  other 
ways  to  fix  her  position  at  any  time. 

B.  Seaworthiness  Means  Reasonable  Fitness 

Seaworthiness  means  that  the  ship  must  be  reasonably 
fit  for  the  contracted  voyage.  She  does  not  have  to  be 
perfect,  or  accident  free,  or  an  insurer  against  loss.  Even 
in    personal    injury   litigation   the    rule   is    no    different. 
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Mitchell  V.  Trawler  Racer,  Inc.,  362  U.S.  539,  550,  4  L.ed 
(2d)  941.  948  (1960). 

A  few  cargo  case  authorities  are:  The  SILVIA,  171  U.S. 
462,  464,  43  L.ed.  241,  243  (1898);  In  re  Gravel  Products 
Corporation,  24  F.(2d)  702,  703  (2  Cir.,  1928);  cert,  den'd 
227  U.S.  347  (1928);  United  States  Steel  Products  Co.  v. 
American  ir  Foreign  Ins.  Co.,  82  F.(2d)  752,  754  (2  Cir., 
1936);  Pillshury  Flour  Mills  v.  Becker,  49  F.(2d)  648,  650 
(W.D.N.Y.,  1931);  and  President  of  India  v.  West  Coast 
Steamship  Company,  213  F.  Supp.  352,  356  (D.  Ore., 
1963),  aff'd  per  curiam  327  F.(2d)  638  (9  Cir.,  1964),  cert, 
den'd  377  U.S.  294  (1964). 

The  cases  cited  by  appellants  stand  for  no  more. 
Indian  Towing  Company  vs.  United  States,  182  F.  Supp. 
264  (E.D.  La.,  1959),  aff'd  276  F.(2d)  300  (5  Cir., 
1960),  cert,  den'd  364  U.S.  821  (1960),  is  particularly 
inappropriate.  The  tug  in  Indian  Towing  stranded  during 
high  winds.  She  was  not  equipped  with  radar  nor  a 
mechanical  sounding  machine.  The  only  way  to  sound 
was  by  hand  lead,  which,  incidentally,  ISLAND  MAIL 
had.  The  tug's  master  was  "lost"  and  the  mate  refused 
to  relieve  him  after  unsuccessfully  attempting  to  establish 
a  position.  Presumably  there  was  no  effective  way  to 
establish  a  position,  but  the  tug  continued  on  to  strand. 
The  case  obviously  should  be  limited  to  its  own  facts.  It 
does  not  purport  to  exact  the  requirement  of  a  fatho- 
meter on  all  ships  in  the  Merchant  Marine. 
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OVERBROOK,  1932  A.M.C.  719  (S.D.N.Y.  1931), 
and  Greater  New  Orleans  Expressway  Com'r  vs.  Tug 
CLARIBEL,  222  F.  Supp  512  (E.D.  La.,  1963),  involved 
ships  with  defective  compasses,  instruments  upon  which 
the  navigators  had  to  rely  exclusively  to  fix  their  posi- 
tions and  to  steer.  Lack  of  relevancy  to  ISLAND  MAIL 
with  her  charts,  personnel,  and  adequate  equipment  is 
patent.  The  MARIA,  91  F.(2d)  819  (4  Cir.,  1937), 
would  be  appropriate  if  the  charts  supplied  ISLAND 
MAIL  were  not  current  and  she  was  navigated  by  reli- 
ance on  them. 

Appellants  argue  that  since  the  fathometer  was  once 
operable,  it  must  continue  to  do  so  despite  alternative 
and  adequate  equipment.  Our  answer  is  Louis-Dreyfus  v. 
Paterson  Steamships,  67  F.(2d)  331,  333  (2  Cir.,  1933): 

««  «  «  The  ship  was  seaworthy  if  she  conformed 
to  the  requirements  of  her  class  and  service,  even 
though  her  owner  failed  to  keep  her  up  to  a  higher 
standard  which  he  had  gratuitously  assumed.  The 
British  King  (D.C.)  89  F.  872,  affirmed  on  opinion 
below,  92  F.  1018  (C.A.A.  2)." 

Any  question  about  the  exercise  of  due  diligence  is 
answered  by  a  vessel  being  actually  seaworthy.  This 
should  be  self-evident.  See  The  SILVIA,  supra,  465; 
United  States  v.  Los  Angeles  Soap  Co.,  supra,  879;  and 
American  Tobacco  Company  v.  Goulandris.  173  F.  Supp. 
140, 168  (S.D.N.Y.  1959),  aff'd  sub  nomine  Lekas  v.  Drivas 
V.  Goulandris,  306  F.(2d)  426  (2  Cir.,  1962). 
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C.  Island  Mail  Found  Seaworthy 

The  trial  judge,  who  lived  with  this  case  for  "a  con- 
siderable period  of  time"  (Tr.  6),  was  fully  satisfied  by 
ISLAND  mail's  seaworthiness.  He  found  she  "was  in 
all  respect  seaworthy"  (FF  8,  CR  231),  "there  is  no 
dispute  in  the  evidence  with  respect  to  the  seaworthiness 
of  the  ISLAND  MAIL"  (FF  22,  CR  236),  and  "she 
was  in  all  respects  seaworthy  and  fit  for  the  service  for 
which  she  was  intended"  (CL  4,  CR  237).  Until  this 
appeal  Private  Cargo  has  never  afiirmatively  "disputed" 
seaworthiness. 

In  the  pretrial  order  Private  Cargo  agreed  that 
ISLAND  MAIL  was  in  all  respects  seaworthy  except  as 
to  the  fathometer  which  it  did  not  concede,  but  about 
which  it  did  not  propose  to  offer  evidence  to  the  con- 
trary. (PTO  4,  CR  15  and  Cont.  4,  CR  35).  That  agree- 
ment was  supplemented  by  the  stipulation  that  "On  May 
29,  1961,  the  ISLAND  MAIL  was  equipped  with  adequate 
azmuth  cii'cles,  peloruses,  radar,  gyro  compass  repeaters 
and  sextants  to  locate  the  vessel's  position  if  used"  (Tr. 
98).  A  further  stipulation  was  made  that  ISLAND  MAIL 
was  equipped  with  an  adequate  sounding  machine  in 
good  working  order  (Tr.  98).  When  stipulations  of  evi- 
dentiary facts  are  taken  by  the  court,  it  may  find  the 
ultimate  determinative  facts  from  the  evidence  stipulated 
and  all  inferences  legitimately  to  be  drawn  from  them. 
Federal  Trade  Commission  v.  Pacific  States  P.  T.  Asso., 
273  U.  S.  52,  61,  71  L.ed.  534,  538   (1927);  Piedmont 
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Canteen  Service  v.  Johnson,  256  NC  155,  123  SE(2d) 
582,  91  ALR(2d)  1127. 

The  statutory  requirement  for  a  sounding  apparatus, 
expressed  in  the  alternative  of  either  a  mechanical  or 
electronic  machine,  is  found  in  the  provisions  of  46  CFR 
§  96.27-1. 

The  two  agencies  of  the  government  most  familiar 
with  shipping,  the  Coast  Guard  carrying  out  inspections 
for  the  safety  of  life  and  property  at  sea,  and  the 
Maritime  Administration,  which  owned  and  subsidized 
ISLAND  MAIL,  were  satisfied  she  was  seaworthy.  Her 
Certificate  of  Inspection  (Exh.  31)  was  unrestricted.  The 
extent  of  a  Coast  Guard  inspection  for  seaworthiness 
purposes  is  shown  in  her  hull  inspection  book  (Exh.  54). 
Only  a  few  days  before  ISLAND  MAIL  took  departure 
from  Seattle  she  was  surveyed  and  inspected  by  Maritime 
Administration  Surveyor  Frank  I.  Huxtable  whose  report 
went  to  E.  A.  MacMichael,  Chief,  Ship  Operations  Branch, 
Pacific  Coast  District,  for  the  Maritime  Administration. 
Huxtable's  survey  and  MacMichael's  letter  to  Mail  Line 
(Exh.  59)  accepted  ISLAND  MAIL  as  maintained  in  ac- 
cordance with  good  commercial  practice  with  full  knowl- 
edge of  the  fathometer's  condition. 

White  was  satisfied  the  sounding  machine  was  ade- 
quate, (CG  Tr.  226-227).  When  Mail  Line's  counsel  pro- 
posed to  show  seaworthiness  by  adequate  equipment  on 
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the  Puget  Sound  voyages  only  a  few  days  before  May  29, 
1961,  the  trial  court  indicated  such  evidence  would  mere- 
ly be  cumulative   (Tr.   151). 

D.  Seaworthiness  Does  Not  Include  Negligent  Use 
of  Otherwise  Adequate  Equipement 

Seaworthiness  requires  the  carrier  to  supply  a  vessel 
with  equipment  and  navigating  data  "sufficient  to  enable 
a  competent  man  safely  to  navigate  the  ship."  The  TEM- 
PLE BAR,  137  F.(2d)  293,  297  (5  Cir.,  1943).  Note 
cargo's  unsuccessful  attack  on  the  sounding  machine 
which  was  never  used  when  TEMPLE  BAR  stranded.  The 
general  rule  is  that  failure  to  use  navigation  data  aboard 
constitutes  error  in  management  or  navigation  rather  than 
unseaworthiness.  United  States  v.  Wessel,  Duval  ir  Co., 
123  F.  Supp.  318,  337  (S.D.N.Y.,  1954).  This  Court  in 
President  of  India  v.  West  Coast  Steamship  Company, 
supra,  approved  the  following: 

"In  examining  the  facts  in  this  case  we  must  keep 
in  mind  that  the  ship  owner's  warranty  of  seaworth- 
iness does  not  extend  to  the  negligent  use  of  what 
would  otherwise  be  a  seaworthy  ship  or  appliance. 
Billed  vs.  United  States,  1962  A.M.C.  826,  298 
F.(2d)  703  (9  Cir.,  1962)."  (Page  356  of  District 
Court's  Opinion). 

We  have  quoted  the  trial  court's  opinion  about  the 
sufficiency  of  navigating  instruments  which,  if  properly 
used,  would  enable  the  pilot  or  a  navigator  at  any  time 
to  precisely  locate  the  position  of  the  vessel.  By  the  use 
of  these  instruments  a  navigator  could  always  determine 
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whether  the  vessel  was  in  a  position  to  which  a  prudent 
navigator  would  not  have  taken  her.  The  trial  court's 
finding  was  they  were  adequate  "to  locate  the  vessel's 
position  if  used  by  the  pilot  and  ship's  officers  to  give 
a  wide  berth  to  any  danger  to  navigation  such  as  to  pass 
westerly  of  Smith  Island  ( outside  the  ten-fathom  curve ) ." 
(FF  8,  CR  231). 

The  western  limit  of  the  ten-fathom  curve  is  slightly 
less  than  two  miles  from  Smith  Island  light.  In  requiring 
a  "wide  berth"  the  trial  court  accepted  the  views  of 
witnessess  such  as  Lindholm  who  testified  "any  course  half 
mile  or  more  outside  the  ten-fathom  curve  should  be  pru- 
dent" (Tr.  116),  and  Hare  who  "would  say  a  reasonably 
prudent  course  would  be  about  three  miles  off  Smith 
Island"  (Tr.  244),  and  Einmo  who  would  go  "about  two 
and  three-quarters  miles  *  *  *  from  the  extremity  of — 
from  the  island."  (Tr.  355). 

Actually,  the  "berth"  Soriano  proposed  to  give  Smith 
Island  was  inside  the  ten-fathom  curve  for  some  consider- 
able distance  of  travel.  This  can  be  determined  by  measur- 
ing the  distance  between  the  dotted  circle  for  the  "wreck- 
age rep.  1952"  symbol  and  the  edge  of  the  ten-fathom 
curve  directly  to  the  east  —  a  distance  slightly  in  excess 
of  one-tenth  of  a  mile.  Soriano's  testimony,  however,  was: 

"Q  (By  Mr.  Fryer)  "What  I  want  to  know  is,  what 
was  the  berth  that  you  intended  to  give  the  wreck- 
age report  of  1952  symbol? 

A  Well,  I  come  around  —  two-tenths,  maybe. 
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Q  Between  two  and  three-tenths  of  a  mile? 
A  Yes. 

Q  To  the  east  or  to  the  west? 
A  To  the  east."  (Tr.  64-65). 

From  the  foregoing  it  is  obvious  that  ISLAND  MAIL's 
clearance  to  the  east  of  the  "wreckage  rep  1952"  symbol 
would  have  intentionally  taken  her  one  to  two-tenths  of  a 
mile  within  the  ten-fathom  curve  as  she  cut  across  the 
northwest  tip  of  that  particular  area  shown  by  a  blue  tint 
on  all  charts.  Since  the  proposed  "berth"  west  of  Smith 
Island  was  to  take  ISLAND  MAIL  within  "that  definite 
warning  of  danger"  referred  to  by  Private  Cargo,  we 
submit  that  adding  a  fathometer  to  the  adequate  equip- 
ment already  available  to  fix  ISLAND  MAIL's  position 
would  be  needless.  There  was  certainly  no  need  for  ad- 
ditional equipment  "to  pick  up"  any  warning  presented 
by  the  ten-fathom  curve  when  ISLAND  MAIL's  intended 
"berth",  no  matter  how  fixed,  was  not  wide  enough  in 
the  first  place. 

The  logical  question  is,  what  use  was  made  of  ISLAND 
mail's  equipment?  Captain  H.  D.  Smith,  ISLAND 
MAIL'S  master,  did  not  participate  in  her  pre-striking 
navigation.  The  mate  on  watch,  Howard  Gunderson,  did 
not  use  the  ship's  equipment  to  locate  her  position  on  any 
occasion  prior  to  the  striking.  His  positions  were  deter- 
mined by  "visual  bearings"  or  estimates  of  distance.  He 
excused  his  failure  to  take  bearings  on  a  statement  by 
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Soriano  that  "he  (Soriano)  was  accustomed  to  take  his 
own  bearings,  for  himself"  (CG  Tr.  312). 

Soriano  did  not  once  estabhsh  the  vessel's  position  by 
the  fuU  use  of  her  equipment.  On  only  three  occasions 
during  the  four  hours'  trip  did  he  take  gyro  bearings 
using  the  ship's  azimuth  circles.  On  those  occasions  only 
single  gyro  bearings  were  taken.  The  second,  or  cross, 
bearings  in  each  instance  were  visually  taken  by  "sea- 
man's eye".  On  all  occasions  the  "distances  off"  points 
of  land  or  aids  to  navigation  were  determined  also  by 
"seaman's  eye",  although  radar  was  available  as  another 
way  to  fix  position  and  particularly  "distances  off".  These 
methods  were  not  in  accord  with  the  cross  bearings  ob- 
tained by  use  of  azimuth  circles  on  the  gyro  repeaters 
considered  necessary  by  the  trial  court  to  fix  position 
(Tr.  365). 

"THE  COURT:  Wouldn't  the  two  bearings  taken 
by  use  of  the  azimuth  circle  enable  you  to  get  a 
definite  fix  without  the  use  of  the  visual  bearing  on 
Smith  Island  light? 

A.  Yes"  (Tr.  452). 

The  only  time  bearings  using  ship's  equipment  were 
taken  by  Soriano  during  the  four  hours  prior  to  the  ground- 
ing were: 
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Time 

Abeam 

True 
Nav.  Aid          Bear. 

Tr. 

1440 

Ft.  Wilson 

Partridge  Bank  Buoy  328° 

418 

1500 

Partridge  Pt. 

Partridge  Bank  Buoy  343° 

420 

1512 

Part.  Bank 
Buoy 

Smith  Is.  Lt.                  007° 

422-423 
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After  passing  Partridge  Bank  Buoy  all  beam  bearings 
were  taken  visually  "by  looking  on  the  beam"  (Tr  .29, 
30).  Bearings  ahead  were  taken  by  the  Kenyon  Calcu- 
lator, an  inaccurate  device  not  intended  for  taking  bear- 
ings (FF  11,  CR  232;  FF  11,  CR  148).  The  relative  bear- 
ings corrected  to  true  bearings  were: 


Time 

Nav.  Aid 

Rel. 
Bear. 

Gyro 

True 
Bear. 

Taken    Tr. 

1535 

Salm.  Bnk. 

003°  Stb. 

335° 

338° 

Ken. 

24-28 

Cattle  Pt. 

010°  Stb.*^ 

335° 

345°** 

Ken. 

25-29 

Smith  Is. 

090°  Stb. 

335° 

065° 

Vis. 

25-29 

1540 

Minor  Is. 

090°  Stb. 

350° 

080° 

Vis. 

29-30 

Cattle  Pt. 

005°  Port 

350° 

345° 

Ken. 

29-30 

Iceberg  Pt. 

015  Stb. 

350° 

005° 

Ken. 

30 

*  Described  as  "approximately"  (Tr.  25) 
** Described  as  "probably"  (Tr.  25) 

Meanwhile,  at  all  times  after  passing  Point  Wilson 
ISLAND  MAIL  encountered  a  current  towards  the  east 
for  which  no  allowance  was  made  (FF  12,  CR  233,  FF 
13,  CR  271).  Bernard  Zetler,  Chief  of  Research  Group, 
Office  of  Oceanography,  U.  S.  Coast  and  Geodetic  Survey, 
estimated  the  currents,  within  one-quarter  knot  and  pos- 
sibly varying  between  the  limits  of  045°  True  and  135° 
True,  as  follows: 
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Time 

Drift  Kts. 

Set 

Tr. 

1440 

2.7 

115°  True 

282 

1500 

2.5 

120°  True 

284 

1512 

1.2 

130°  True 

284 

1535 

0.7 

090°  True 

282 

1540 

0.8 

100°  True 

281 

Under  these  circumstances  ISLAND  MAIL's  course 
was  changed  at  1535  from  335°  True  to  350°  True,  and  again 
at  1540  by  the  appHcation  of  five  degrees  "right  rudder". 
Both  of  these  course  changes,  of  course,  were  made  on 
positions  for  calculations  based  on  the  previously  men- 
tioned Kenyon  Calculator  and  visual  bearings  and  "sea- 
man's eye"  estimates  of  distances  off  Smith  Island  and  Minor 
Island.  On  the  first  of  these  course  changes  the  trial  court 
found  Soriano  "thought"  the  vessel  was  "approximately  2.6 
miles"  abeam  of  Smith  Island  (FF  14,  CR  273;  FF  12, 
CR  148);  at  1540;  at  the  time  of  the  second  course 
change,  Soriano  "thought"  that  Minor  Island  was  "ap- 
proximately 3.5  miles"  abeam  (FF  14,  CR  273;  FF  12, 
CR  149). 

If  we  accept  the  3.5  rock  as  the  one  struck,  it  is  clear 
that  the  vessel  was  not  in  the  positions  where  Soriano 
"thought"  he  was  at  1535  and  1540.  Either  his  "seaman's 
eye"  bearings  and  distances  on  Smith  Island  and  Minor 
Island  were  erroneous,  or  the  inaccurate  Kenyon  Calcu- 
lator's bearings  on  the  objects  about  10  miles  ahead  were 
erroneous  because  ISLAND  MAIL  could  not  have  traveled 
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on  a  course  of  350°  True  for  five  minutes  and  then  been  on  a 
turn  to  her  right  for  two  minutes  and  still  strike  the  3.5 
rock  if  she  had  started  from  Soriano's  positions.  The 
course  from  his  1540  position  to  the  rock  is  a  050°  True. 
Yet  the  actual  course  at  the  time  of  striking  according 
to  Helmsman  Medeiros  was  only  355°  True  (CG  Tr.  13, 
17-18).  At  no  time  between  1535  and  1542  did  ISLAND 
MAIL'S  steered  course  ever  take  her  to  the  east  of  where 
she  actually  must  have  been  at  1535  or  1540. 

The  trial  court's  judgment  was  that  the  ISLAND 
mail's  casualty  was  "occasioned  by  the  pilot's  failure 
to  fix  her  position  accurately  with  the  means  on  hand 
at  the  times  of  the  aforesaid  course  changes  when  an 
easterly  set  of  the  current,  for  which  Soriano  did  not 
compensate,  would  have  evidenced  itself"  (FF  12,  CR 
233).  That  finding  was  exactly  like  the  professional 
opinion  of  Commander  Conway  of  the  Coast  Guard  who 
found  CHARLES  CROCKER,  despite  use  of  a  fatho- 
meter, was  negligently  navigated  into  the  ten-fathom 
curve  west  of  Smith  Island  and  her  "grounding  was  due 
to  failure  to  take  bearings"  (Tr.  1053,  1061).  His  official 
findings  of  fact  made  to  the  Commandant  of  the  Coast 
Guard  were  that  "No  accurate  bearings  were  taken  or 
other  calculations  made  to  determine  the  exact  distance 
the  CROCKER  was  off  Smith  Island  when  Captain  Flint 
commenced  to  swing  the  vessel's  head  to  starboard  to 
round  Smith  Island  Lighthouse"  (Letter  of  11  September 
1952,  Exh.  40). 
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III. 

PROXIMATE  CAUSE 

A.  Findings  of  District  Court  and  Private  Cargo's 
Assertions  On  Proxmiate  Cause 

The  trial  judge  found  the  condition  of  the  ISLAND 
mail's  fathometer  "had  nothing  to  do"  with  her  ground- 
ing, "the  pilot  did  not  consider  it  necessary  to  use  the 
fathometer,"  and  under  the  existing  weather  conditions 
"its  use  was  not  necessary"  (FF  8,  CR  231).  Answering 
the  Government's  assertion  that  the  condition  of  the 
fathometer  was  subject  to  the  Disputes  Clause  in  the 
space  charter  under  which  military  cargo  was  carried, 
the  trial  court  found  there  was  "no  dispute"  about  "any 
need  for  fathometer"  (FF  22,  CR  236)  and  "the  non- 
operation  of  the  fathometer  had  nothing  to  do  with  the 
striking  of  the  uncharted  rock"  (CL  9,  CR  238).  These 
findings  were  made  with  recognition  that  ISLAND  MAIL 
was  "inside  the  ten-fathom  curve"  (FF  12,  CR  233)  and 
that  a  safe  passage  "outside  the  ten-fathom  curve"  re- 
quired "a  wide  berth"  of  Smith  Island  (FF  8,  CR  231). 
All  of  these  findings  are  in  accord  with  the  evidence  and 
the  law.  They  are  consistent  with  Private  Cargo's  attack 
on  the  Government. 

Specification  of  Errors  7  (Cargo  Brief  40),  following 
State  of  Points  20  (CR  192),  says  the  Government's 
negligence  "was  tHie  proximate  cause  of  the  striking  of 
the  ISLAND  MAIL  and  loss  and  damage  to  her  cargo" 
(Emphasis   added).  Continuing  on,   Private  Cargo  says 
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either  accurate  charting  of  the  3.5  rock,  or  the  placement 
of  a  symbol  indicating  the  approximate  position  of  dan- 
ger "somewhere  in  the  vicinity  of  the  outer  edge  of  the 
ten-fathom  curve  *****  clearly  would  have  sufficed  to 
prevent  the  ISLAND  MAIL  casualty"  (Cargo  Brief  55). 
Further  on  it  says,  "an  adequate  chart  would  more  likely 
than  not  have  prevented  this  accident"  (Cargo  Brief  56). 

Private  Cargo's  inconsistency  on  the  need  for  a  fathom- 
eter clearly  shows  when  it  argues  that  the  charts  aboard 
the  ISLAND  MAIL  "showed  adequate  depths,  and  an 
absence  of  other  dangers,  for  a  distance  of  at  least  0.4 
miles  inshore  of  the  track  of  ISLAND  MAIL"  Cargo 
Brief  69),  that  Soriano  was  not  negligent  "to  navigate 
the  ISLAND  MAIL  on  the  extreme  outer  edge  of  the 
area,  1.87  miles  west  of  Smith  Island  Light"  (Cargo 
Brief  69),  that  Government's  publications  "destroy  any 
basis  for  finding  that  the  10-fathom  curve  is  recognized 
as  a  danger  curve  by  the  Government,  or  should  have 
been  recognized  as  such  by  pilot  Soriano"  (Cargo  Brief 
70),  and  "that  it  was  negligence  to  navigate  the  ISLAND 
MAIL  on  a  track  1.87  miles  west  of  the  Light,  and  486.4 
feet  inside  the  outer  edge  of  such  area,  is  unsupported 
by   substantial   evidence"   Cargo   Brief  72). 

B.  The  Requirement  of  Proximate  Cause 

Assuming  arguendo  that  ISLAND  MAILS's  fathometer 
made  her  unseaworthy.  Private  Cargo  cannot  avoid  the 
findings  that  the  proximate  cause  of  her  grounding  was 
not  related  to  such  condition.   It  specifically  recognized 


24 
the  dual  requirements  of  unseaworthiness  and  proximate 
cause  (Cont.  Law  1,  CR  79).  The  cases  agree.  The 
MALCOLM  BAXTER  JR.,  276  U.S.  323,  331,  72  L.ed. 
901,  904  (1928);  The  TEMPLE  BAR,  supra,  American  To- 
bacco Company  v.  Goidandris,  supra;  Levantino  v.  Gen- 
eral Steam  Navigation  Co.,  Ltd.  of  Greece,  170  F.  Supp. 
756,  759  (S.D.N.Y.,  1959);  and  The  SAN  GUISEPPE,  1941 
A.M.C.  315  (E.D.  Va.,  1941),  aff'd  122  F.(2d)  579 
(4   Cir.,   1941). 

C.  Record  Evidence  of  Lack  of  Proximate  Cause 
of  Fathometer  to  Striking  Uncharted  Rock 

The  "Coast  Pilot,"  1959  Ed.  (Exh.  62)  on  page  221 
described  navigation  on  Puget  Sound  thus: 

"Navigation  of  these  waters  is  simple  in  clear 
weather.  The  aids  to  navigation  are  numerous  and 
the  chart  is  a  good  guide.  In  thick  weather  because 
of  strong  and  irregular  currents  etxreme  caution 
and  vigilance  must  be  exercised.  Strangers  should 
take  a  pilot." 

ISLAND  MAIL'S  grounding  occurred  under  ideal  sea 
and  weather  conditions.  Soriano  described  visibility  as 
"abnoiTnal"  (Tr.  407).  Gunderson  said  it  was  "a  beau- 
tiful day"  (CG  Tr.  244)  and  "excellent"  (CG  Tr. 
312).  On  page  20  of  the  Government's  brief  is  a  Hst  of 
at  least  13  aids  to  navigation  available  in  the  vicinity 
of  Smith  Island  to  fix  a  navigator's  position.  The  trial 
judge's  judgment  that  ISLAND  MAIL's  position  could 
have  been  accurately  fixed  at  any  time,  and  not  navi- 
gated where  a  prudent  pilot  would  not  have  taken  her. 
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by  use  of  the  ship's  equipment  and  without  the  need  of 
a  fathometer  is  unanimously  supported  by  the  record 
evidence. 

ISLAND  mail's  Second  Mate  Homer  W.  Gillette  ac- 
curately fixed  the  ship's  position  0.5  miles  off  Davidson 
Rock  by  use  of  an  azimuth  circle  for  a  gyro  bearing  plus 
a  radar  range  when  she  "rounded "  that  point  after  the 
grounding   (CG  Tr.   192-193). 

Third  Mate  Roy  E.  Morgan  took  gyro  bearings  and 
"laid  them  on  the  chart"  when  the  vessel  reached  Ship 
Harbor  (CG  Tr.  155-156).  Gunderson,  of  course,  said 
the  fathometer  would  not  have  been  "on "  even  if  oper- 
able   (CG  Tr.   331). 

Captain  George  Lindholm,  a  Puget  Sound  pilot  called 
as  a  Government  expert  on  navigation,  failed  to  mention 
any  need  for  a  fathometer.  He  described  his  methods 
to  fix  a  ship's  position  using  three  types  of  equipment: 
the  gyro-repeater  and  azimuth  circle  to  get  bearings, 
radar  to  get  "range  and  distance  off,"  and  a  sextant  to 
verify  "distance  off"  (Tr.  118-119).  Lindholm  testified 
that  the  method  of  a  prudent,  careful  navigator  passing 
west  of  Smith  Island  in  good  visibility  would  include  use 
of  "a  danger  bearing"  on  anything  ahead  and  "if  your 
outside  that  bearing  then  your  clear"  (Tr.  120).  He  also 
described  a  method  of  determining  distance  off  by  a 
formula  related  to  the  relative  bearing  of  an  object  on 
a  vessel's  bow  (Tr.  120).  His  practice  is  to  take  his  own 
bearings   for   the   "first   round "   to   make   sure   the  mate 
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"takes  the  right  thing"  (Tr.  127).  When  going  west  of 
Smith  Island,  Lindholm,  even  in  clear  weather,  would 
plot  his  positions  and  bearings  on  the  chart  (Tr.  142), 
because  he  prefers  not  to  rely  on  his  "seaman's  eye  for 
any  distance  like  that"  (Tr.  143).  Lindholm  agreed  with 
the  Coast  Pilots'  characterization  of  navigation  in  the 
Smith  Island  area  during  clear  weather  as  "simple"  (Tr. 
148-149). 

Captian  Abner  C.  Hare,  another  Puget  Sound  pilot 
called  as  a  Government  expert,  also  completely  omitted 
any  reference  to  any  need  for  a  fathometer  when  pilot- 
ing in  clear  weather  on  Puget  Sound.  His  technique  of 
piloting  west  of  Smith  Island  is  to  take  bearings  with 
a  pelorus  or  with  an  azimuth  circle  instead  of  using  "sea- 
man's eye"  because  of  the  danger  of  the  ship  getting  "set 
off  the  track"  (Tr.  247).  Furthermore,  Hare  stated  that 
bearings  should  be  taken  at  "frequent  intervals"  in  all 
piloting  according  to  authorities  and  books  on  naviga- 
tion (Tr.  254).  Hare  would  put  his  bearings  on  the 
chart;  or  have  the  mate  on  watch  do  so  (Tr.  255). 

Captain  Andreas  E.  Einmo  was  the  Government's  third 
expert.  His  navigation  method  when  on  a  certain  course 
involves  the  use  of  "bow  bearings  on  a  certain  point" 
(Tr.  359).  As  a  reasonably  prudent  navigator  the  bear- 
ings he  takes  he  lays  on  charts  (Tr.  360-361).  His  only 
use  of  the  fathometer  is  as  a  "second  check"  on  his  bear-  j 
ings.  We  have  already  discussed  his  recognition  of  azi- 
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muth   bearings  and  radar  to   determine  "exactly  where 
you  are"  (Tr.  365,  372). 

Captain  Floyd  E.  Smith,  a  licensed  Pnget  Sound  pilot 
called  on  behalf  of  Soriano,  testified  how  a  prudent,  ex- 
perienced pilot  would  conduct  himself  on  a  vessel  such 
as  the  ISLAND  MAIL  making  the  run  from  Seattle  to 
Bellingham  (Tr.  782).  As  to  any  need  to  use  a  fathom- 
eter. Smith  testified  that  there  was  no  reason  for  a 
prudent  pilot  to  use  a  fathometer  on  a  clear  day  (Tr. 
784,  792). 

Captain  Robert  H.  Curry,  a  licensed  Puget  Sound  pilot, 
was  also  called  on  behalf  of  Soriano.  He  testified  a  fa- 
thometer is  "not  necessary"  around  the  west  side  of 
Smith  Island  (Tr.  834-835).  Nor  is  radar  needed  on  a 
clear  day  (Tr.  835-836). 

And  Soriano,  the  witness  most  concerned  with  these 
appeals,  did  not  consider  for  a  moment  that  a  fathometer 
was  needed. 

"Q  Captain,  referring  back  to  May  29th  on  the 
ISLAND  MAIL,  did  you  have  any  occasion  or  any 
reason  for  using  the  fathometer  on  that  date? 

A  Absolutely  not"   (Tr.  79). 

"Q  Captain,  with  respect  to  a  fathometer,  in  your  ex- 
perience as  a  pilot  and  your  procedures  that  you 
follow  as  a  pilot  have  you  found  it  necessary  to  use 
a  fathometer  to  determine  your  position  or  check 
your  position  on  a  clear  day  when  making  a  passage 
through  the  eastern  part  of  the  Strait  of  Juan  de 
Fuca  such  as  around  the  west  side  of  Smith  Island? 

A  No"  Tr.  485). 
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IV. 


THE  EFFECT  TO  BE  GIVEN  TO  THE  FINDINGS 
OF  THE  TRIAL  COURT 

Within  the  past  year,  this  Court  reaffirmed  its  long 
estabhshed  rule  that  findings  of  a  trial  court  as  to  negli- 
gence and  seaworthiness  are  not  to  be  upset  unless 
"clearly  erroneous".  Walston  v.  Lambertson,  349  F.(2d) 
660,  663  (9  Cir.,  1965),  cert,  den'd U.S (1966). 

The  application  of  this  rule  to  the  present  appeal  needs 
no  elaboration  or  explanation.  Judge  Beeks  made  findings 
that  ISLAND  MAIL  was  seaworthy,  that  Soriano  was 
negligent,  that  the  fathometer's  condition  had  nothing  to 
do  with  her  casualty,  and  that,  in  any  event,  under  any 
circumstances  the  fathometer  would  not  have  been  used. 
The  closest  look  at  the  record  fails  completely  to  unearth 
any  evidence  by  which  the  trial  court's  findings  in  this 
appeal  can  be  said  to  be  "clearly  erroneous. " 


V. 
CONCLUSION 

Mail  Line  submits  that  those  Private  Cargo  interests 
which  appeal  in  No.  20129  have  completely  failed  to 
point  out  on  the  record  where  the  trial  court  in  making 
its  findings  was  clearly  erroneous.  Thus,  these  findings, 
supplemented  by  the  total  evidence  in  all  related  cases, 
require  affirmation  of  the  District  Court. 
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Mail  Line  prays  that  the  decree  of  the  District  Court 
dismissing   the   particular   average   cargo   damage   claim 
of  Private  Cargo  be  affirmed. 

Respectfully  submitted. 

Bogle,  Gates,  Dobrin,  Wakefield  &  Long 

Stanley  B.  Long 

Edward  C.  Biele 
Attorneys  for  Appellee 
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APPENDIX  I 

STATUTES  AND  REGULATIONS 

CARRIAGE  OF  GOODS  RY  SEA  ACT 

Rills  of  Lading  Subject  to  Chapter 

Every  bill  of  lading  or  similar  document  of  title  which 
is  evidence  of  a  contract  for  the  carriage  of  goods  by^ 
sea  to  or  from  ports  of  the  United  States,  in  foreign 
trade,  shall  have  effect  subject  to  the  provisions  of  this 
chapter.  46  U.  S.  Code  §  1300. 

Duties  and  Rights  of  Carrier 

Subject  to  the  provisions  of  section  1306  of  this  title, 
under  every  contract  of  carriage  of  goods  by  sea,  the 
carrier  in  relation  to  the  loading,  handling,  stowage,  car- 
riage, custody,  care,  and  discharge  of  such  goods,  shall 
be  subject  to  the  responsibilities  and  liabilities  and  en- 
titled to  the  rights  and  immunities  set  forth  in  sections 
1303  and  1304  of  this  title.  46  U.  S.  Code  §  1302. 

Responsibilities  and  Liabilities  of  Carrier 
and  Ship  —  Seaworthiness 

(1)  The  carrier  shall  be  bound,  before  and  at  the  be- 
ginning of  the  voyage,  to  exercise  due  diligence  to  — 

(a)  Make  the  ship  seaworthy; 

(b)  Properly  man,  equip,  and  supply  the  ship;  46  U.S. 
Code  §  1303. 

Rights  and  Immunities  of  Carrier  and  Ship 
—  Unseaworthiness 

( 1 )  Neither  the  carrier  nor  the  ship  shall  be  liable  for 
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loss  or  damage  arising  or  resulting  from  unseaworthiness 
unless  caused  by  want  of  due  diligence  on  the  part  of 
the  carrier  to  make  the  ship  seaworthy,  and  to  secure 
that  the  ship  is  properly  manned,  equipped,  and  sup- 
plied, and  to  make  the  holds,  refrigerating  and  cool 
chambers,  and  all  other  parts  of  the  ship  in  which  goods 
are  carried  fit  and  safe  for  their  reception,  carriage,  and 
preservation  in  accordance  with  the  provisions  of  para- 
graph ( 1 )  of  section  1303  of  this  title.  Whenever  loss 
or  damage  has  resulted  from  unseaworthiness,  the  burden 
of  proving  the  exercise  of  due  diligence  shall  be  on  the 
carrier  or  other  person  claiming  exemption  under  this 
section. 

Uncontrollable  Causes  of  Loss 

(2)  Neither  the  carrier  nor  the  ship  shall  be  respon- 
sible for  loss  or  damage  arising  or  resulting  from  — 

(a)  Act,  neglect,  or  default  of  the  master,  mariner, 
pilot,  or  the  servants  of  the  carrier  in  the  navigation  or 
in  the  management  of  the  ship; 

(c)  Perils,  dangers,  and  accidents  of  the  sea  or  other 
navigable  waters; 

(q)  Any  other  cause  arising  without  the  actual  fault 
and  privity  of  the  carrier  and  without  the  fault  or  neglect 
of  the  agents  or  servants  of  the  carrier,  but  the  burden 
of  proof  shall  be  on  the  person  claiming  the  benefit  of 
this  exception  to  show  that  neither  the  actual  fault  or 
privity  of  the  carrier  nor  the  fault  or  neglect  of  the  agents 
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or    servants    of   the    carrier   contributed    to    the   loss    or 
damage.  46  U.  S.  Code   §   1304. 

CODE  OF  FEDERAL  REGULATIONS 

Subpart  96.27  —  Sounding  Equipment 

§  96.27-1  When  required. 

(a)  All  mechanically  propelled  vessels  in  ocean  or 
coastwise  service  of  500  gross  tons  and  over,  and  all 
mechanically  propelled  vessels  in  Great  Lakes  service  of 
1,500  gross  tons  and  over,  except  paddle  wheel  vessels, 
shall  be  fitted  with  an  efficient  mechanical  or  electronic 
deep-sea  sounding  apparatus  in  addition  to  the  deep-sea 
hand  leads.  On  Great  Lakes  vessels,  a  shallow  water 
alarm   may   be   substituted. 
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PETITION  FOR  REHEARING 

COME  NOW  United  Pacific  Insurance  Company,  et  al, 
appellants  in  Docket  No.  20130,  herein,  "Private  Cargo",  and, 
pursuant  to  Rule  23  of  the  Rules  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  respectfully  petition  this 
Court  for  rehearing  of  their  appeal.^ 

Judgment  affirming  the  decree  of  the  United  States  District 
Court  was  entered  September  27,  1966. 

Rehearing  is  requested  upon  the  following  grounds: 

1.  This  Court  (and  the  District  Court)  erred  in  failing  to 
give  proper  effect  to  the  stipulation  of  Private  Cargo  and  the 
appellee  United  States  that  the  vessel  ISLAND  MAIL  struck 
the  3.5  rock  and  this  Court  erred  in  sustaining  the  District 
Court's  clearly  erroneous  finding  that,  at  the  time  it  was  struck 
by  ISLAND  MAIL  the  3.5  rock  extended  only  18  feet  above 
thebottom. 

2.  This  Court  erred  in  sustaining  the  District  Court's  clearly 
erroneous  finding  that  the  SS  CHARLES  CROCKER  struck, 
not  the  3.5  rock,  but  a  never-located  rock  in  a  general  area 
about  .27  miles  easterly  of  that  rock. 

STATEMENT  OF  GROUNDS 
1.     Failure  to  Give  Effect  to  Stipulation 

Private  Cargo  and  the  appellee  Government  stipulated  that 
ISLAND  MAIL  struck  the  3.5  rock.  Private  Cargo  was  thus 
precluded  from  introducing  evidence  to  prove  this  admitted 
fact. 

The  evidence  was  undisputed  that  the  top  of  the  rock,  as  it 
stood  when  located  by  appellee's  divers,  was  27.4  feet  below 
the  water  surface  (at  the  +  5.4'  tide),  and  that  the  point  of  im- 

1.  Rehearing  is  not  sought  by  Private  Cargo  in  the  companion  case  of 
In  Re  American  Mail  Line,  Ltd.,  Docket  No.  20120,  with  which  the 
instant  case  was  consoHdated  for  trial  and  appeal. 


pact  on  ISLAND  MAIL  (based  on  her  stationary  draft)  was 
21  feet  8.64  inches  below  the  surface. 

Thus  the  stiuplated  fact  of  contact  between  ISLAND  MAIL 
and  3.5  rock  was  an  impossibility,  unless  explained  by  evi- 
dence. Private  Cargo  and  Government  advanced  competing 
contentions  to  close  this  gap  of  5  feet  7  inches — Private  Cargo 
that  at  the  time  of  impact  with  ISLAND  MAIL,  the  rock  stood 
in  a  different  attitude,  with  its  top  19.4  feet  below  the  surface, 
and  that  it  was  rolled  by  the  impact — and  the  Government  that 
the  phenomenon  of  squat  or  sinkage  deepened  the  draft  of 
ISLAND  MAIL  sufficiently  to  bring  vessel  into  contact  with 
rock. 

Each  party  introduced  evidence  attempting  to  support  its 
preferred  explanation. 

The  District  Court  found  that  the  Government's  evidence 
did  not  account  for  the  difference  (Oral  Opinion,  F.F.  43, 
Tr.  1136). 

The  District  Court  stated  that  Private  Cargo's  contention 
was  "the  most  probable  possibility"  (Ibid,  Tr.  1138)  and  "con- 
vincing and  plausible"  (Ibid,  Tr.  1143).    This  Court  states: 

"If  the  trial  court  had  found,   on  the  basis  of  its  own 
evaluation  of  the  evidence,  that  the  ISLAND  MAIL  struck 
the  3.5  rock,  then  Private  Cargo's  theory  of  how  this  oc- 
curred would  be  most  compelling.''^    (Opinion,  page  6 — 
emphasis  supplied). 
This  Court  excuses  the  District  Court's  failure  to  find  that 
the  3.5  rock  was  pushed  over  by  stating  that  the  District  Court 
was  "precluded"  by  the  stipulation  of  Private  Cargo  and  Gov- 
ernment   "from    making    an    independent    determination    of 
whether  the  ISLAND  MAIL  struck  the  3.5  rock  .  .  ."  (Opinion, 
page  6). 

In  the  circumstances  here  presented  the  District  Court's  find- 
ing that  the  ISLAND  MAIL  did  not  roll  the  rock  is,  in  prac- 
tical and  legal  effect,  a  finding  that  at  the  time  of  impact  with 
the  ISLAND  MAIL,  the  top  of  the  rock  was  27.4  feet  below 
the  surface — and   represents  an  election  to  find   a  fact  "not 


account  (ed)  for"  by  the  Government's  evidence,  in  preference 
to  the  finding  urged  by  Private  Cargo,  which  the  District  Court 
conceded  to  be  the  "most  probable  possibility,"  and  which  this 
Court  says  "would  be  most  compelling"  if  the  District  Court 
had  found  the  fact  that  the  ISLAND  MAIL  struck  the  3.5  rock, 
independently  of  the  stipulation  between  Private  Cargo  and 
Government. 

We  know  of  no  principle  which  differentiates  between  a  fact 
stipulated  by  the  parties  (and  found  by  the  trial  court,  based 
on  such  stipulation)  and  a  fact  found  by  the  trial  court,  inde- 
pendently of  stipulation,  or  which  authorizes  a  finding — in 
this  case — an  implied  finding — which  is  not  accounted  for 
by  the  evidence,  in  preference  to  a  finding  for  which  the  evi- 
dence is  "most  compelling". 

The  prior  decisions  of  the  Supreme  Court,  of  this  Court,  and 
of  the  Courts  of  other  Circuits  are  uniform  in  holding  that 
stipulations  of  fact  are  binding  upon  parties  thereto,  and  courts, 
trial  and  appellate. 

In  Hackfeld  v.  U.S.,  197  U.S.  442  (1905)  the  Supreme 
Court  reversed  a  decision  of  this  Court  (125  Fed.  596)  because 
of  this  Court's  failure  to  give  effect  to  a  stipulation  of  fact, 
stating  at  447:  .  .  .  the  parties  were  entitled  to  have  this  case 
tried  upon  the  assumption  that  these  ultimate  facts,  stipulated 
into  the  record,  were  established,  no  less  than  the  specific  facts 
recited." 

In  Berry  v.  C.I.R.,  254  F2d  471  (9th  Cir.  1957)  this  Court 
stated  (at  474) : 

"...  a  stipulation  by  counsel,  especially  if  in  writing, 
establishes  the  facts  absolutely.    Of  a  certainty  it  cannot 
be  disregarded.^'    (emphasis  supplied) 
It  therefore  reversed  a  Tax  Court  decision  based  upon  a  find- 
inf  of  fact  which  disregarded  such  a  stipulation. 

In  Ringling  Bros.  v.  Olvera,  119  F.2d  584  (9th  Cir.  1941) 
the  parties  had  stipulated  that  a  contract  of  employment  had 
been  made  in  Florida.  Evidence  at  trial  indicated  that  it  had 
been  made  in  Texas.    This  Court  held  the  stipulation  binding. 
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and,  applying  Florida  law,  reversed  the  decision  of  the  trial 
court. 

In  Gray  Line  v.  Goodyear,  280  F2d  294  (9th  Cir.  1960) 
this  Court  again  adhered  to  the  rule  that  stipulations  of  fact 
are  binding. 

We  respectfully  suggest  that  the  proposition  adopted  by  the 
Court's  opinion  herein — that  a  fact  stipulated  by  the  parties 
is  entitled  to  "lip-service"  only;  that  a  stipulated  fact  may  re- 
ceive lesser  consideration  than  a  finding  of  the  trier  of  fact 
based  upon  disputed  evidence;  and  that  inferences  from  such 
fact  and  other  evidence  which  would  be  "compelled"  if  the 
trier  of  fact  had  found  the  initial  fact  need  not  be  drawn  if  the 
initial  fact  is  "merely"  stipulated — is  not  only  in  conflict  with 
prior  decisions  of  this  Court,  and  the  Supreme  Court,  but  would 
dictate  to  counsel  that  no  fact,  however  undisputed,  could  be 
safely  stipulated  in  the  future. 

2.    The  CROCKER  struck  the  3.5  Rock 

The  keystone  of  the  Court's  opinion  affirming  the  District 
Court's  finding  that  Government  negligence  was  not  a  proxi- 
mate cause  of  ISLAND  MAIL's  grounding  is  its  approval  of 
the  District  Court's  disregard  of  the  stipulation  that  ISLAND 
MAIL  struck  the  3.5  rock. 

The  Court  did,  however,  without  discussion,  hold  that  the 
District  Court  did  not  err  in  finding  that  the  SS  CHARLES 
CROCKER  struck  a  never-located  rock  .27  miles  east  of  the 
3.5  rock. 

Once  the  error  in  failing  to  find  that  the  3.5  rock  was  rolled 
is  corrected,  that  rock  is  positioned  at  a  height  which  corres- 
ponds to  the  damage  to  the  CROCKER,  and  the  3.5  rock  be- 
comes not  only  the  sole  candidate  for  the  CROCKER  casualty, 
but  one  with  the  most  clear  and  convincing  credentials. 

Appellants  respectfully  submit  that  the  scope  of  appelate 
review  authorized  by  Guzman  v.  Pichirillo,  369  U.  S.  698^ 
(1962)  encompasses  reversal  of  the  finding  in  question. 

In  brief,  the  evidence  on  this  issue  was  as  follows: 


1.  An  exhaustive  Government  search,  including  diving, 
hydrography  and  wire-dragging  has  never  located  any  candi- 
date rock  for  the  CROCKER  striking,  other  than  the  3.5  rock. 

2.  The  Government,  in  possession  of  all  evidence  which  the 
District  Court  received  as  to  CROCKER'S  navigation,  charted 
the  CROCKER  casualty  approximately  .23  miles  west,  not  east, 
of  the  later-discoved  3.5  rock. 

3.  The  testimony  upon  which  the  District  Court  apparently 
relied,  Edmonston's  comparison  of  the  CROCKER's  fathometer 
soundings  with  the  hydrographic  data,  was  not  even  offered  by 
the  Government,  but  was  elicited  by  the  District  Court.  At 
most,  Edmonston  testified  that  the  hydrography  off  South  Is- 
land was  more  consistent  with  the  CROCKER's  soundings  at 
a  distance  of  1.6  miles  west  of  the  Light  than  further  west,  but 
he  testified  that,  on  a  course  track  near  the  3.5  rock,  the  hy- 
drography was  "not  too  inconsistent". 

This  testimony  was  insufficient  to  justify  rejection  of  all 
other  evidence  on  the  issue  and  validate  a  finding  that  the 
CROCKER  struck  a  never-found,  never-charted  rock  in  this  ex- 
haustively-searched and  now  carefully  charted  area. 

Respecfully  submitted, 

Detels,  Draper  &  Marinkovich 
Jones,  Grey,  Kehoe,  Hooper  &  Olsen 
Martin  P.  Detels,  Jr. 
Harry  B.  Jones,  Jr. 

Of  Counsel: 

BiGHAM,  Englar,  Jones  &  Houston 

Joseph  J.  Magrath 

Address: 

1310  IBM  Building 

Seattle,  Washington    98101 
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INTRODUCTORY  NOTE 

By  stipulation  dated  July  16,  1965,  filed  in  this  court,  it 
was  agreed  by  the  parties  that  the  PUD  (herein  also  called 
\  District)  should  first  file  its  opening  brief,  and  that  the 
s  City  should  then  simultaneously  answer  the  PUD's  brief 
and  file  its  opening  brief.  This  brief  is,  therefore,  divided 
into  two  parts.  Part  One  answers  the  PUD.  Part  Two  is  an 
opening  brief  supporting  our  cross  appeal. 

We  have  used  the  same  designations  for  reference  to  the 
Jj  various  parts  of  the  record  on  appeal  used  by  the  PUD  in 
its  brief. 


2 

Because  of  what  in  our  view  are  errors  of  omission  and 

commission  in  the  PUD's  Statement  of  the  Case,  we  are 

presenting  a  Counterstatement.  In  this  statement  we  have 

not  repeated  uncontroverted  facts  set  out  by  the  District. 

PART  ONE 

BRIEF  IN  ANSWER  TO  PUD  APPELLANT 

COUNTERSTATEMENT  OF  THE  CASE 

These  proceedings  are  an  aftermath  of  a  decade  of  Hti- 
gation  between  the  City  of  Seattle  and  Fend  Oreille  County 
Public  Utility  District. 

Because  we  believe  previous  decisions  settled  several  ques- 
tions now  raised  by  the  PUD,  we  shall  start  by  reviewing 
what  has  gone  before. 

Chronology  of  Previous  Litigation 

The  dispute  began  with  Seattle's  fiHng  in  October,  1953 
of  an  application  with  the  Federal  Power  Commission  for  a 
preliminary  permit  to  explore  the  feasibility  of  a  hydroelec- 
tric project  to  be  constructed  at  a  site  known  as  Boundary 
on  the  Pend  Oreille  River,  in  northeastern  Washington.* 
In  January,  1954,  the  PUD  intervened,  asserting  that  it 


*"  Chronology  of  the  FPC  proceedings  is  taken  from  Ex.  P. 
9-11,  decisions  of  the  Commission  reported  at  26  FPC 
54-145,  463-468  (1961).  Our  citations  to  these  decisions  will 
henceforth  be  to  the  FPC  reports  only.  However,  the 
full  text  of  these  decisions  may  also  be  found  in  Ex.  P. 
9-11.  The  chronology  to  July,  1962  is  also  set  out  in  the 
dissenting  opinion  of  Judge  Donworth  in  Beezer  v.  City 
of  Seattle,  60  Wn.2d  239,  243-249,  373  P.2d  796,  798-802 
(1962). 


3 
owned  "electrical"  properties  in  the  proposed  reservoir  area, 
which  were  exempt  from  condemnation  by  the  City  because 
of  a  state  statute,  RCW  35.84.030.  In  August,  1954  the 
City  was  granted  a  three-year  preliminary  permit.  In  July, 
1957,  the  City  filed  an  application  for  an  FPC  license.  A 
month  later,  the  PUD  intervened  in  opposition,  again  raising 
the  contention  that  RCW  35.84.030  would  prevent  the 
City  from  performing  under  a  license,  if  granted.  In  Sep- 
tember, 1958,  the  PUD  filed  a  competing  apphcation,  asking 
to  develop  a  low-head  hydro  project  at  Z  Canyon,  a  site 
about  one  mile  upstream  or  south  of  the  Boundary  site.  In 
October,  1958,  the  FPC  consolidated  the  applications  for 
hearing. 

Seven  mining  companies,  then  owning  and  working  lead 
and  zinc  properties  immediately  adjacent  to  the  river  in- 
tervened and  participated  in  the  subsequent  hearings.  The 
mining  companies  opposed  both  applications.  They  con- 
tended that  if  either  hydroelectric  project  were  built  the 
entire  Metahne  Mining  District,  below  reservoir  level,  might 
have  to  be  abandoned,  because  uncontrollable  flows  of 
water  might  leak  from  the  limestone  walls  of  the  reservoir 
into  mine  workings.  (26  FPC  61-62).  The  Department  of 
the  Interior,  in  response  to  a  request  from  FPC  for  its 
views,  replied: 

"In  view  of  the  importance  of  the  ore  reserves  in  the 
Pend  Oreille  Mining  District  to  the  welfare  and  secur- 
ity of  the  United  States,  it  is  recommended  that  any 
application  for  license  for  dam  construction  on  Pend 
Oreille  River  between  the  Box  Canyon  Dam  and  the 
Canadian  Boundary  be  rejected."   (26  FPC  74). 

After  an  extended  hearing,  which  consisted  of  a  tran- 
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script  of  17301  pages  and  530  exhibits  (26  FPC  62),  the 
examiner  who  presided  at  the  consohdated  hearings  filed  a 
comprehensive  decision  in  March,  1961,  in  which  he  recom- 
mended that  a  Hcense  be  issued  for  Boundary,  that  the 
PUD's  appHcation  be  denied,  and  that  the  PUD's  motion  to 
dismiss  the  City's  appHcation,  on  state  statutory  grounds, 
hkewise  be  denied.  (26  FPC  61-145) . 

The  FPC  on  July  10,  1961  issued  its  order  (26  FPC 
54-61)  granting  the  City  a  license  and  confirming  and 
adopting  the  examiner's  decision  in  most  respects.  The  con- 
ditions recommended  by  the  examiner  (26  FPC  143-145) 
and  imposed  by  the  Commission  on  Seattle  (26  FPC 
58-61)  presently  relevant,  were: 

1.  Article  37 

". . .  [The]  project  boundary  except  in  the  vicinity 
of  the  dam  and  powerhouse  and  except  upstream  from 
Metaline  Falls  shall  be  200  feet  horizontal  measurement 
from  the  high-water  level  of  the  reservoir." 

2.  Article  42 

"Prior  to  raising  the  water  level  of  the  Boundary 
reservoir,  the  Licensee  shall  at  its  own  cost  relocate  or 
make  such  modifications  in  mining  facilities  in  the  res- 
ervoir as  may  be  necessary  or  appropriate  for  safe 
operation  of  the  then  existing  mines." 

3.  Article  43 

"The  Licensee  shall  take  appropriate  measures  to 
assure  the  watertightness  of  the  reservoir . . ." 

4.  Article  47. 

"Within  ninety   (90)   days  after  the  license  for  the 
Boxmdary    Propect   becomes   effective,    Licensee   shall 
install  and  maintain  adequate  gaging  stations  in  and- 
along  Pend  Oreille  River . . ." 
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5.  Article  48. 

"The  Licensee  shall  within  two  years  from  the  time 
Boundary  Project  is  placed  in  operation,  enter  into  an 
agreement  with  Public  Utility  District  No.  1  of  Pend 
Oreille  County  to  compensate  the  PUD  for  encroach- 
ment on  the  Box  Canyon  Project  No.  2042.  In  the  event 
no  satisfactory  agreement  is  concluded  by  such  time, 
then  upon  application  by  the  PUD  the  Commission 
shall  fix  and  determine  the  compensation  to  be  made 
by  the  Licensee  to  the  PUD  for  such  encroachment 
after  notice  and  opportunity  for  a  hearing." 

On  September  6,  1961,  the  Commission  issued  an  order 
denying  the  PUD's  and  mining  companies'  petitions  for  re- 
hearing. (26  FPC  463-468).  However,  it  added  a  require- 
ment to  Seattle's  license  which  had  been  recommended  by 
the  examiner,  but  initially  rejected  by  the  Commission: 
Article  49. 

"The  Licensee  shall  assign  48,000  kilowatts  to  the 
PUD  from  the  Boundary  Project  at  the  PUD's  system 
load  factor,  any  part  or  all  of  which  shall  be  available 
to  the  PUD  at  cost  upon  two  years'  notice  by  the  PUD, 
to  meet  the  load  requirements  of  present  or  potential 
consumers  (not  including  purchasers  for  resale)  within 
the  PUD's  service  area..."  (26  FPC  467-468). 

Both  the  original  decision  rejecting  the  examiner's  recom- 

jmendation  and  the  final  decision  adopting  it  as  Article  49, 

were  by  divided  votes  of  the  Commission.    (26  FPC  61, 

|468) .  The  48,000  kilowatts  made  available  to  the  District  at 

I  any  time  on  two  years'  notice  was  almost  four  times  the 

[annual  maximum  demand  of  the  PUD  in  1958  of  its  cus- 

I 

itomers  in  Pend  Oreille  County.  (26  FPC  107). 

The  Commission's  order  was  affirmed  by  the  Court  of 
{Appeals  for  the  District  of  Columbia  Circuit.  Public  Utility 
^District  No.  1  of  Pend  Oreille  County  v.  Federal  Power  Com- 
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mission,  308  F.2d  318  (1962),  cert.  den.  372  U.S.  908 
(1963),  pet.  for  rehearing  den.  372  U.S.  956  (1963),  second 
pet.  for  rehearing  den.  375  U.S.  871  (1963).  Relevent  to 
the  present  proceedings  becaiise  of  the  District's  claims  ol 
power  site  value  and  severance  damage,  the  Circuit  Court 
held  that  the  properties  here  in  question  were  not  used  or 
useful  as  part  of  the  PUD's  "electric  plant  or  system". 
(308  F.2d323). 

The  PUD  also  intervened  in  a  taxpayer's  suit  in  state 
court  to  enjoin  the  City  from  executing  imder  its  license. 
Again,  it  was  the  position  of  the  PUD  that  its  property 
and  property  rights,  which  are  the  subject  of  the  present 
proceedings,  were  electrical  properties,  immune  from 
condemnation  by  the  City  because  of  RCW  35.84.030. 
Although  the  Washington  Supreme  Court  ultimately  hek 
in  the  PUD's  favor,  5-4,  on  this  issue,  Beezer  v.  Seattle, 
60  Wn.2d  239,  373  P.2d  796  (1962),  motion  to  dism.  app. 
den.  60  Wn.2d  652,  375  P.2d  256  (1962),  mand.  granted 
62  Wn.2d  569,  383  P.2d  895  (1963),  the  United  States 
Supreme  Court  reversed  unanimously  in  a  per  curiam 
opinion,  376  U.S.  224  (1964). 

The  correctness  of  the  FPC's  finding  that  PUD's  prop- 
perties  were  not  part  of  its  electric  system,  confirmed  by  the 
Circuit  Court,  and  upheld  by  the  United  States  Supreme 
Court  when  collaterally  attacked  by  Beezer,  is  apparent 
when  one  considers  the  character  of  the  rights  held  by 
the  PUD. 


7 
PUD  Property  and  Property  Rights 

Four  parcels  or  property  interests  are  involved  in  these 
proceedings.  They  are  described  in  the  findings.  (Tr.  84-87) . 
They  were  inspected  by  the  trial  judge  on  a  pre-trial  view 
trip.  He  also  inspected  the  Box  Canyon  dam  and  power- 
house and  the  Boundary  site.  (Tr.  80) .  The  PUD  purchased 
all  four  parcels  here  involved,  as  part  of  a  larger  package, 
from  the  widow  of  Hugh  L.  Cooper  in  1953  for  a  total  con- 
sideration of  $20,100.  (Ex.  D.  117).  This  amount  covered 
[not  only  all  of  the  property  interests  taken  in  this  action  but 
[also  other  Cooper  holdings,  rights  and  drawings  for  the 
[reach  of  the  river  between  the  Canadian  border  and  Lake 
Pend  Oreille,  about  75  miles  upstream,  including  the  Box 
Canyon  dam  site  and  overflow  rights  for  a  distance  of  15 
!to  20  miles  upstream  from  Box  Canyon.  (R.  Tr.  951-952). 
iThe  rights  not  involved  here  were  thus  necessary  for  the 
iPUD's  Box  Canyon  project. 

:    The  four  parcels  here  in  question  are  the  following: 

(1)  Uplands 
The  PUD  owned  212  acres  of  uplands  on  the  west  side 

of  the  river  at  the  Z  Canyon  site.  (Ex.  P.  5).  Of  this 
acreage  the  City  took  81.73,  the  area  of  uplands  within 
200  feet  of  the  reservoir.  This  was  pursuant  to  Article  37 
of  the  City's  license,  which  defined  the  project  boundary 
as  "200  feet  horizontal  measurement  from  the  high-water 
level  of  the  reservoir."  The  exact  line  of  taking  is  shown 
on  a  map.  Exhibit  P.  26. 

(2)  Fee  Shorelands 
The  PUD  owned  in  fee  the  shorelands  on  both  sides  of 
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the  river  from  a  short  distance  downstream  of  the  Boun- 
dary site  up  to  Lime  Creek,  two  or  three  miles  south,  or 
about  450  chains.  (Ex.  P.  4) .  The  extent  of  these  shore- 
lands  is  shown  on  a  map.  Exhibit  P.  80-A.  The  Pend 
Oreille  River,  in  this  stretch,  flows  through  a  deep  gorge, 
so  that  the  lateral  extent  of  the  shorelands  is  very  limited. 
This  is  illustrated  by  two  pictures,  Exhibits  D.  113  and 
D.  114,  which  the  PUD  reproduced  in  its  opening  brief 
following  page  6. 

(3)  Easement  over  Shorelands 

The  third  property  interest  which  the  PUD  owned 
(Ex.  P.  6)  was  the  right  to  overflow  the  shorelands  from 
Lime  Creek  south  to  the  tailwater  of  Box  Canyon  dam, 
a  distance  of  about  15  miles,  or  2400  chains.  The  nature 
and  extent  of  the  affected  shorelands  may  be  seen  from 
Exhibit  P.  30,  aerial  photographs  of  the  entire  Boundary 
reservoir,  flown  at  low  flow  (R.  Tr.  60-61). 


(4)  Gaging  Station  Easement 

The  City  had  already  acquired  at  the  time  of  trial,  the 
underlying  fee  to  the  property  to  which  this  easement 
pertains.  (Tr.  87) .  The  right  acquired  was,  therefore,  ex- 
tinguishment of  the  easement,  which  was  a  right  of  in- 
gress and  egress  over  the  upland  property  to  reach  the 
site  of  a  stream  gage  erected  by  the  PUD's  predecessor 
in  interest.  Cooper,  on  the  fee  shorelands.  (Tr.  87,  99, 
Ex.  P.  7) .  The  gage  itself  had  been  constructed  by  Cooper 
as  required  by  FPC  preliminary  permit  (Project  No. 
44)  to  explore  the  feasibility  of  a  project  at  Z  Canyon. 
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Cooper's  application  for  a  license  for  Z  Canyon  was  later 
denied  by  the  Commission  in  1936.  (Tr.  92-93).  The 
United  States  Geological  Survey  had  operated  and  main- 
tained the  station  since  1941.  Since  August  1,  1954,  the 
City  of  Seattle  had  paid  all  of  the  costs  of  maintenance 
pursuant  to  its  preliminary  permit  and  later  its  license  for 
Boundary.  The  City  installed,  as  part  of  its  license  obli- 
gation, a  new  substitute  gage  station  a  short  distance 
downstream  from  Boimdary  dam.  The  Geological  Survey 
planned  to  abandon  the  Z  Canyon  gage  by  October  1, 
1964.  (Tr.  92-93). 

The  map  reproduced  by  the  PUD  in  its  brief  following 
page  6  is  inaccurate  in  that  it  represents  that  the  PUD  had 
some  right  or  title  to  the  bed  of  the  Pend  OreiUe  River. 
This  contention  was  disclaimed  by  the  PUD's  counsel  when 
the  map  was  offered.  (R.  Tr.  979) .  Another  shortcoming  of 
the  map  is  that  it  neglects  to  show  the  200-foot  buffer  strip 
of  uplands  required  by  the  FPC  to  be  included  in  the  proj- 
ect boundaries  for  Boundary  between  the  dam  site  and  the 
Town  of  Metaline.  It  thus  is  drawn  on  the  farfetched  prem- 
ise that  a  developer  of  Z  Canyon  would  have  to  acquire 
property  only  to  the  line  of  ordinary  high  water. 

By  appropriate  findings  the  court  recorded  the  facts  that 
the  City's  project  boundaries  had  been  approved  by  the 
FPC  and  that  all  of  the  property  interests  taken  were 
within  those  boundaries,  and  were  necessary  to  Boundary 
project.  (Tr.  83-84) .  These  findings  are  not  disputed  on  this 
appeal.  Therefore,  the  only  issues  before  this  court  concern 
amount  of  compensation.  The  PUD  contends  that  the  com- 
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pensation  awarded  was  not  enough.  The  City  in  its  appeal 
contends  that  the  amount  was  too  much. 

The  PUD  in  its  Statement  did  not  summarize  the  testi-  j 
mony  of  the  City's  witnesses  on  value.  Their  testimony  was 
used  by  the  court  in  determining  the  award  to  the  PUD. 
Hence,  review  of  that  testimony  is  important  to  an  under- 
standing of  the  issues  on  the  PUD's  appeal. 

City's  Witnesses  as  to  Value 

Glen  L.  Butler 

Mr.  Butler's  qualifications  included  a  degree  from  the 
University  of  Idaho,  membership  in  various  professional  so- 
cieties, including  past  presidency  of  the  Washington  Chap- 
ter of  American  Institute  of  Appraisers  (R.  Tr.  80),  and 
appraisal  work  of  all  types  for  federal,  state  and  local  agen- 
cies and  for  property  owners.  (R.  Tr.  81-82).  He  had  also 
had  extensive  experience  with  the  Corps  of  Engineers  as  an 
appraiser  with  the  Walla  Walla  District.  In  that  capacity 
he  had  made  detailed  appraisals  of  reservoir  property  for 
appropriation  purposes  for  several  hydroelectric  projects  on 
the  Columbia  River,  including  McNary,  John  Day  and 
Chief  Joseph.  He  had  also  appraised  reservoir  property  for 
Priest  Rapids  for  the  Grant  County  PUD,  the  Howard  A. 
Hansen  dam  near  Seattle,  for  the  Corps  of  Engineers  and 
Lucky  Peak  dam,  near  Boise.  He  had  also  appraised  prop- 
erty for  the  Corps  in  connection  with  the  Albeni  Falls  project 
on  the  Pend  Oreille  River  immediately  upstream  from  Box 
Canyon.  (R.  Tr.  82-83). 

Mr.  Butler  made  a  personal  inspection  of  the  properties 
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to  be  acquired.  (R.  Tr.  84-89) .  He  appraised  the  property 
interests  on  two  different  premises: 

(1)  Disregarding  the  adaptability  of  the  properties  for 
reservoir  purposes,  and 

(2)  Giving  full  consideration  to  such  adaptability,  (R.  Tr. 

95-97). 

Mr.  Butler  found  that  "there  was  no  measurable  differ- 
ence" in  valuation,  under  these  two  different  assumptions. 
(R.  Tr.  97). 

On  his  first  premise,  he  found  the  highest  and  best  use 
of  the  uplands  to  be  for  reforestation  purposes.  Based  on 
several  comparable  transactions  which  he  described  in  detail 
(R.  Tr.  97-109),  Mr.  Butler  found  that  the  value  of  the 
uplands  for  that  use  was  $17.50  an  acre,  or  $1,430.28  for 
the  81.73  acres.  (R.  Tr.  129) .  He  found  no  damage  to  the 
remaining  uplands  by  virtue  of  the  taking.  (R.  Tr.  130) . 

Mr.  Butler  also  described  the  extensive  investigation  he 
had  made  upon  his  second  premise.  He  not  only  visited  the 
sites  of  twelve  hydroelectric  projects  in  Washington,  Idaho 
and  Montana  (R.  Tr.  91)  *,  but  also  examined  transactions 
involving  properties  in  many  reservoirs  throughout  the 
Northwest.  (R.  Tr.  90-91) .  He  found  one  truly  comparable 
transaction  involving  a  sale  of  one  of  the  abutments  of  the 
Dworshak  Dam  (formerly  Bruce's  Eddy)  on  the  north  fork 
of  the  Clearwater  River  in  Idaho.   (R.  Tr.  110-114).  Two 

*The  locations  of  the  various  projects  referred  to  in  Mr. 
Butler's  testimony  are  shown  on  Ex.  P.  28,  a  Corps  of 
Engineers  map. 
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private  individuals  sold  60  acres  of  uplands  in  1956  to  the 
Pacific  Northwest  Power  Company,  which  then  had  an 
FPC  preliminary  permit  to  study  the  site,  for  $1,000,  or 
$16.67  an  acre.  (R.  Tr.  114-115,  161-163,  Ex.  P.  39).  Where, 
as  in  this  transaction,  threat  of  condemnation  might  have 
been  involved,  Mr.  Butler  took  written  statements  from  the 
sellers  to  demonstrate  the  voluntary  nature  of  the  trans- 
actions. (R.  Tr.  117-118). 

Other  transactions  regarded  by  Mr.  Butler  as  pertinent 
involved  the  Rocky  Reach  and  Wells  dams  on  the  Columbia. 
There,  he  found  that  no  increment  or  bonus  was  paid  for  any 
of  the  properties,  including  an  abutment  for  the  Wells  dam 
(R.  Tr.  160) ,  because  of  their  adaptability  for  power  or  res- 
ervoir purposes.  (R.  Tr.  118-122) .  Rather,  the  properties  were 
sold  for  what  they  otherwise  were,  orchard  lands,  irrigable 
lands,  grazing  lands,  rocky  area  and  so  forth.  (R.  Tr.  120) . 

Mr.  Butler  also  used  the  comparative  transaction  or  mar- 
ket approach  to  value  in  analyzing  the  shorelands.  He  found 
that  the  State  of  Washington,  which  owns  most  of  the  shore- 
lands  in  the  state,  does  not  appraise  them  with  relation  to 
their  potential  utilization  for  power  or  reservoir  purposes, 
but  rather  as  to  their  suitability  for  use  in  connection  with 
home  sites  or  for  recreational  purposes.  (R.  Tr.  125).  Mr. 
Butler  described  a  purchase  in  1956  of  shorelands  by  the 
Pend  Oreille  PUD  in  connection  with  Box  Canyon  for  $5.00 
a  chain.  (R.  Tr.  125-126). 

As  to  the  easement  over  shorelands,  Mr.  Butler  felt  that  for 
valuation  purposes  it  was  tantamount  to  a  fee.  (R.  Tr.  128) . 
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Hence,  he  valued  both  the  fee  shorelands  and  the  easement 
shorelands  at  $5.00  a  chain,  (R.  Tr.  129). 

Finally,  he  placed  a  nominal  value  of  $1.00  on  the  ex- 
tinguishment of  the  easement  for  ingress  and  egress  to  the 
Z  Canyon  gage.  His  opinion  was  based  on  his  judgment  that 
since  a  substitute  gaging  station  was  being  provided,  the 
right  of  access  to  the  old  gage  had  no  value.  (R.  Tr.  128). 

Mr.  Butler's  opinion  as  to  value  of  the  PUD's  property, 
as  a  whole,  was  $15,920.72,  which  he  rounded  off  to  $16,000. 
(R.  Tr.  130). 

On  cross  examination,  Mr.  Butler  stated  that  he  had  con- 
sidered the  fact  of  common  ownership  of  the  uplands  and 
shorelands.  (R.  Tr.  134, 147) .  He  also  said,  "Power  site  value, 
in  the  market,  I  have  considered  in  my  evaluation."  (R.  Tr. 
134) .  He  simply  found  from  his  comprehensive  investigation 
that  no  premium  was  paid  in  the  market  place  for  property 
merely  because  it  formed  part  of  a  potential  reservoir.  (R. 
Tr.  135-136). 

!     J,  C.  McQuigg 

j  Mr.  McQuigg's  qualifications  included  35  years  as  a  real 
ji  estate  appraiser,  during  which  time  he  had  appraised  a  great 
l'  variety  of  properties  for  public  and  private  agencies  includ- 

1  ing  everything  from  airfields  to  cemeteries.  (R.  Tr.  168,  212) . 

'I 

I  He  likewise  inspected  the  property  to  be  taken  and  made  a 
jl  survey  of  transactions  involving  dam  sites  and  reservoirs  in 
I  the  Pacific  Northwest.  (R.  Tr.  169,  246-247,  257).  From  this 
j|  survey  he  concluded  that  no  "excess  prices"  were  paid  for 
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properties  which  happened  to  be  within  known  potential 
power  reservoirs.  (R.  Tr.  248).  As  reforestation  property, 
Mr.  McQuigg  found  from  a  canvass  of  comparable  proper- 
ties, which  he  described  in  detail,  a  value  for  the  part  of  the 
uplands  to  be  taken  of  $1,430.  (R.  Tr.  191-192).  He  found 
no  damage  to  the  remainder  of  the  uplands  from  the  taking. 
(R.  Tr.  192). 

Mr.  McQuigg  also  arrived  at  what  he  believed  to  be  the 
fair  value  of  the  shorelands.  He  described  a  transfer  by  the 
State  to  Pend  Oreille  PUD  in  1956  of  8,454  Hneal  chains  for 
the  Box  Canyon  reservoir,  for  $5.00  a  chain.  (R.  Tr.  194- 
200).  He  also  described  a  transfer  of  shorelands  from  the 
State  to  Grant  County  PUD  in  connection  with  the  Priest 
Rapids  project  on  the  Columbia.  These  4,647  chains  were 
transferred  in  1961  to  Grant  County  PUD  at  $5.00  a  chain. 
(R.  Tr.  207) .  In  connection  with  this  transaction,  counsel  for 
the  City  drew  the  court's  attention  to  RCW  43.09.210,  a 
section  of  the  State  Accountancy  Act  which  provides  that 
property  transferred  from  one  public  body  to  another  of  the 
State  of  Washington  must  be  for  its  full  value.  Mr.  McQuigg 
concluded,  from  his  study,  that  the  value  of  the  PUD  shore- 
lands,  whether  held  in  fee  or  merely  by  way  of  easement, 
was  $5.00  a  chain.  (R.  Tr.  207) .  For  reasons  similar  to  those 
given  by  Mr.  Butler,  Mr.  McQuigg  placed  a  nominal  value 
on  the  easement  to  the  Z.  Canyon  gaging  station.  (R.  Tr. 
209-210,  235). 

Mr.  McQuigg's  total  valuation  was  $15,920.  (R.  Tr.  210).  J 
He  stated  on  cross  that  he  felt  the  common  ownership  of 


15 
the  uplands  and  shorelands  did  not  give  the  property  addi- 
tional value.  (R.  Tr.  223-224) .  Mr.  McQuigg  stated  that  in 
his  experience,  for  property  to  bring  power  site  value,  all  of 
the  property  would  have  to  be  assembled,  licenses  to  con- 
struct would  have  to  be  obtained  and  markets  would  have 
to  be  estabhshed.  (R.  Tr.  240-241) . 

SUMMARY  OF  ARGUMENT 

I.  PUD's  Specifications  of  Error  Nos.  1-5,  and  7  Are 
Without  Merit. 

II.  PUD  Is  Not  Entitled  to  Severance  Damage  (Specifica- 
tion of  Error  No.  6). 

III.  PUD's  Case  For  Power  Site  Value  Failed  Because  of  Its 
Failure  to  Show  Reasonable  Probability  of  Devoting 
Property  to  Reservoir  Use. 

IV.  Valuation  Methods  Used  by  Twin  City  and  Grand 
Hydro  Appraisers  Were  Never  Judicially  Approved  and 
Were,  In  Any  Event,  Different  From  Those  Employed 
By  PUD  Witnesses. 

V.  The  "Taking"  of  the  Power  Value  of  the  PUD's  Prop- 
erties Is  Not  Compensable  Because  of  the  Federal 
Navigation  Servitude. 

ARGUMENT  IN  ANSWER  TO  PUD  APPELLANT 

The  PUD  has  incorporated  much  of  its  argument  under 
its  individual  specification  of  errors  ( App.  Br.  33-49) .  Hence, 
we  shall  address  ourselves  first  to  these  specifications. 
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Point  I 

PUD'S  SPECIFICATION  OF  ERRORS  NOS.  1-5 

AND  7  ARE  WITHOUT  MERIT 

A.  PUD'S  SPECIFICATION  OF  ERROR  NO.  1 

TESTIMONY  OF  ARTHUR  E.  ALLEN 

(App.  Br.  33-38) 

This  claim  relates  to  the  striking  of  the  testimony  as  to  the 
cost  of  constructing  a  high  dam  at  the  Boundary  site.  (R. 
Tr.  627-629,  712-721).  The  witness  was  permitted  to  testify 
over  objection  as  to  the  cost  of  a  possible  high  dam  at  Z 
Canyon.  (R.  Tr.  648-669,  See  also  Ex.  D.  130-A,  analysis  of  the 
costs  of  such  a  project,  received  in  evidence  at  R.  Tr.  669).  i 
The  witness  also  testified  over  objection  as  to  the  cost  of  a 
possible  low  dam  at  Z  Canyon.  (R.  Tr.  709,  Ex.  D.  130-B). 

The  action  of  the  court  in  striking  Mr.  Allen's  testimony 
as  to  Boundary  was  correct.  The  PUD's  sole  property  inter- 
est anywhere  near  the  Boundary  site  was  shorelands.  Its  only 
upland  ownership  was  at  Z  Canyon.  But  even  assuming  this 
ownership  be  regarded  as  sufficient  to  justify  testimony  of 
the  cost  of  a  project  to  be  constructed  at  the  Boundary  site, 
it  did  not  justify  hearsay  testimony  as  to  the  costs  being 
incurred  by  the  condenmor  in  constructing  a  project  there. 
Moreover,  since  the  court  found,  and  no  error  is  assigned  to 
the  finding,  that  a  developer  could  probably  not  construct 
any  dam  at  all  at  Boundary  without  a  right  of  condemna- 
tion, the  ruling  had  no  practical  effect.  (Tr.  88) . 

The  basis  of  the  trial  court's  ruling,  striking  Mr.  Allen's 
testimony  as  to  Boundary,  was  the  well  settled  principle  that 
value  to  the  taker  may  not  be  considered  in  determining  just 
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compensation.  In  United  States  v.  Chandler- Dunbar  Water 

Power  Co.,  229  U.S.  53,  80-81  (1913),  the  Court  said: 

"But  in  a  condemnation  proceeding . . .  the  value  of 
the  property  to  the  government  for  its  particular  use  is 
not  a  criterion." 

The  same  proposition  was  stated  in  Boston  Chamber  of 
Commerce  u.  Boston,  217  U.S.  189,  195  (1910)  where  Mr. 
Justice  Holmes,  speaking  for  the  court,  said: 

"And  the  question  is,  What  has  the  owner  lost?  not, 
What  has  the  taker  gained?" 

The  same  principle  was  recognized  by  the  Court  in  United 
States  V.  Miller,  317  U.S.  369,  375  (1943): 

". . .  special  value  to  the  condemnor  as  distinguished 
from  others  who  may  or  may  not  possess  the  power  to 
condenm,  must  be  excluded  as  an  element  of  market 
value." 

Also  see  Continental  Land  Co.  v.  United  States,  88  F.2d 
104,  110  (9th  Cir.  1937),  cert.  den.  302  U.S.  715  (1937), 
Chicago  B.  &  Q.  R.  Co.  v.  North  Kansas  City  Dev.  Co.,  134 
F.2d  142,  152  (8th  Cir.  1943),  cert.  den.  319  U.S.  771  (1943) 
and  Standard  Oil  Co.  v.  Moore,  251  F.2d  188,  221  (9th  Cir. 
1957) ,  cert.  den.  356  U.S.  975  (1958) .  In  the  Moore  case  this 
court  recognized  the  rule  that  opinions  as  to  value,  based 
upon  developments  subsequent  to  the  valuation  date,  are 
inadmissible.  The  policy  which  forbids  opinions  based  on  the 
hindsight  of  later  actual  events  would  be  violated  if  the 
PUD  were  permitted  to  use  the  City's  actual  cost  experience 
in  using  the  property  to  construct  Boundary  as  a  foundation 
for  opinion  as  to  the  value  of  its  property. 
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Mr.  Allen's  use  of  the  City's  data  was  improper  under 
Miller  and  other  cases.  His  rejected  report,  Exhibit  D.  130, 
as  to  the  cost  of  a  project  at  Boundary,  was  admittedly  based 
entirely  on  the  City  of  Seattle's  plans,  designs,  drawings  and 
costs  for  a  project  which  was  then  under  construction  by  the 
condemnor.  (R.  Tr.  606-625) .  He  used  the  actual  bids  and 
the  contract  prices.  (R.  Tr.  623-627) .  He  even  used  the  City's 
estimates  as  to  plant  output  in  computing  his  imit  costs.  (R. 
Tr.  625). 

Mr.  Allen's  exhibit  and  testimony  concerning  Boundary 
were  entirely  grounded  on  hearsay.  He  had  no  connection 
whatsoever  with  the  preparation  of  the  City's  design  draw- 
ings and  specifications.  The  City  objected  to  his  testimony 
on  the  ground  that  it  was  hearsay.  (R.  Tr.  627) .  We  assume 
that  if  it  were  proper  at  aU  for  a  landowner  to  show  the  ex- 
act use  to  which  the  condemnor  was  putting  the  property 
at  the  time  of  trial,  and  the  actual  costs  being  incurred  in 
putting  the  property  to  this  use,  that  the  proper  procedure 
would  be  to  call  City  officials  or  engineers  and  have  them 
identify  and  authenticate  the  designs  and  costs.  Mr.  Allen's 
attempt  to  vouch  for  the  City's  designs  he  had  copied  and 
the  City's  costs  which  he  claimed  to  have  obtained  was 
simply  not  proper  from  an  evidentiary  standpoint. 

The  judge's  ruling  as  to  Mr.  Allen's  testimony  on  Boun- 
dary costs  and  plant  output  became  academic,  in  the  light 
of  the  finding  entered  by  the  court.  It  found  that  a  pros- 
pective developer  of  either  the  Boundary  or  Z  Canyon  site, 
except  for  a  low  dam  at  Z  Canyon,  could  probably  not  ac- 
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quire  the  necessary  properties  by  voluntary  transfer  if  it  be 
assumed  that  such  developer  did  not  have  the  power  of 
eminent  domain.  (Tr.  88).  It  also  reached  the  conclusion 
that  the  PUD  did  not  sustain  its  burden  on  this  score.  (Tr. 
94-95).  In  this  circumstance,  it  is  well  settled  that  value  of 
lands  for  reservoirs  or  power  purposes  may  not  be  awarded 
to  an  owner.  McGouern  u.  New  York,  229  U.S.  363  (1913); 
New  York  v.  Sage,  239  U.S.  57  (1915) ;  United  States  ex  rel 
T.V.A.  V.  Powelson,  319  U.S.  266  (1943). 

Since  the  PUD  failed  to  establish  this  premise  which  is 
essential  to  recovery  of  power  site  value,  the  testimony  of 
Mr.  AUen  as  to  Boundary,  even  if  received,  would  have  had 
no  effect.  In  McGovern,  the  Supreme  Court  in  an  opinion 
by  Justice  Holmes  upheld  the  exclusion  of  evidence  in  a  state 
court  as  to  the  exceptional  value  of  land  for  a  reservoir  site 
where  it  appeared  that  many  properties  would  have  to  be 
collected,  stating  that  the  power  of  eminent  domain  could 
not  be  considered  in  determining  whether  this  was  possible: 

". . .  The  enhanced  value  of  the  land  as  part  of  the 
Ashokan  reservoir  depends  on  the  whole  land  necessary 
being  devoted  to  that  use.  There  are  said  to  have  been 
hundreds  of  titles  to  different  parcels  of  that  land.  If 
the  parcels  were  not  brought  together  by  a  taking  under 
eminent  domain,  the  chance  of  their  being  united  by 
agreement  or  purchase  in  such  a  way  as  to  be  available 
well  might  be  regarded  as  too  remote  and  speculative  to 
have  any  legitimate  effect  on  the  valuation... The  plaintiff 
in  error  was  entitled  to  be  paid  only  for  what  was  taken 
from  him  as  the  titles  stood,  and  could  not  add  to  the 
value  by  the  hypothetical  possibility  of  a  change  unless 
that  possibility  was  considerable  enough  to  be  a  practi- 
cal consideration  and  actually  to  influence  prices . . . 
In  estimating  that  probability,  the  power  of  effecting 
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the  change  by  eminent  domain  must  he  left  out."  (p.  372; 
emphasis  supplied). 

And  in  New  York  u.  Sage,  239  U.S.  57  (1915),  the  Court  re- 
versed lower  federal  court  rulings  admitting  evidence  on 
reservoir  value  of  lands  sought  by  the  city  on  the  ground 
that  it  did  not  appear  that  the  lands  could  be  used  for  such 
purpose  without  the  exercise  of  eminent  domain  powers. 
Justice  Holmes  said,  speaking  for  a  unanimous  Court: 

"The  decisions  appear  to  us  to  have  made  the  prin- 
ciples plain.  No  doubt  when  this  class  of  questions  first 
arose  it  was  said  in  a  general  way  that  adaptability  to 
the  purposes  for  which  the  land  could  be  used  most 
profitably  was  to  be  considered;  and  that  is  true.  But 
it  is  to  be  considered  only  so  far  as  the  public  would 
have  considered  it  if  the  land  had  been  offered  for  sale 
in  the  absence  of  the  city's  exercise  of  the  power  of 
eminent  domain.  The  fact  that  the  most  profitable  use 
could  be  made  only  in  connection  with  other  land  is  not 
conclusive  against  its  being  taken  into  account,  if  the 
union  of  properties  necessary  is  so  practicable  that  the 
possibility  would  affect  the  market  price.  But  what  the 
owner  is  entitled  to  is  the  value  of  the  property  taken, 
and  that  means  what  it  fairly  may  be  believed  that  a 
purchaser  in  fair  market  conditions  would  have  given 
for  it  in  fact,  -  not  what  a  tribunal  at  a  later  date  may 
think  a  purchaser  would  have  been  wise  to  give,  nor  a 
proportion  of  the  advance  due  to  its  union  with  other 
lots.  The  city  is  not  to  be  made  to  pay  for  any  part  of 
what  it  has  added  to  the  land  by  thus  uniting  it  with 
other  lots,  if  that  union  would  not  have  been  practicable 
or  have  been  attempted  except  by  the  intervention  of 
eminent  domain."  (p.  61;  emphasis  supplied). 

On  remand  from  the  Supreme  Court,  a  final  order  was  entered 
by  the  District  Court  excluding  the  additional  compensation 
for  "reservoir  availability  and  adaptability."  Learned  Hand, 
J.  said: 
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"I  can  see  no  reason  to  suppose  that  there  was  any 
practical  way  of  uniting  this  land  with  adjoining  lands 
into  a  reservoir  site  except  by  the  right  of  eminent 
domain.  The  possibility  which  Mr.  Justice  Holmes  has 
in  mind  is  that  the  land  might  have  an  added  value  due 
to  its  availability  for  such  a  union  through  the  usual 
course  of  the  market,  just  as  a  corner  lot  has  added  value 
in  the  city  of  New  York  if  available  for  an  apartment 
house.  Nobody  can  suppose  that  a  reservoir  site  can  re- 
sult in  that  way,  or  without  the  right  of  eminent  domain 
as  a  necessary  condition.  If  so,  no  part  of  the  availability 
value  is  to  be  included  . . .  Even  though  there  was  a  pos- 
sible prospect  of  other  cities  competing  for  the  land,  they 
would  have  each  proceeded  by  eminent  domain  . . ."  (In 
re  Bensel,  230  F.  932  (1916) ) . 

In  United  States  ex  rel  T.V.A.  v.  Powelson,  319  U.S.  266 
the  land  owner,  a  public  utility,  sought  water  power  value 
for  lands  taken  by  the  Government  on  the  theory  that  the 
lands  condemned,  together  with  other  property  it  owned, 
could  be  united  with  several  hundred  other  tracts  owned  by 
strangers  through  the  exercise  of  the  utility's  state  eminent  do- 
main powers  and  that  a  four-dam  hydroelectric  project  could 
be  constructed  upon  all  those  lands.  It  was  conceded  that  all 
the  property  necessary  for  the  four-dam  plan  could  not  be 
acquired  except  through  resort  to  the  power  of  eminent  do- 
main. The  Court,  based  on  the  McGovern  and  Sage  cases, 
threw  out  an  award  based  on  such  a  theory  on  the  ground 
that  in  determining  value  the  power  of  eminent  domain  pos- 
sessed by  the  land  and  owner  must  be  left  out: 

"The  result  is  that  respondent's  privilege  to  use  the 
power  of  eminent  domain  may  not  be  considered  in  de- 
termining whether  there  is  a  reasonable  probability  of 
the  lands  in  question  being  combined  with  other  tracts 
into  a  power  project  in  the  reasonably  near  future.  If  the 
power  of  eminent  domain  be  left  out  of  account,  the 


22 

chances  of  making  the  combination  appear  to  be  too 
remote  and  shm  *to  have  any  legitimate  effect  upon  the 
valuation.'  McGovern  v.  New  York,  supra . . .  Respond- 
ent therefore  has  not  established  the  basis  for  proof  of 
the  water  power  value  which  was  asserted."  (p.  285) . 

Orgel,  after  analyzing  the  foregoing  Supreme  Court  cases, 
stated  their  teaching  as  follows: 

"If . . .  the  particular  use  is  not  likely  to  result  except 
through  the  exercise  of  the  power  of  eminent  domain, 
it  must  be  excluded  in  arriving  at  the  market  value. 
Although  recognizing  the  danger  of  oversimplifying  the 
actual  holdings  of  the  courts,  we  may  say  that  the  rule 
requires  the  exclusion  of  the  taker  from  the  hypothetical 
market.  The  problem  is  then  reduced  to  that  discussed 
in  Chapter  II  supra,  as  to  what  uses  may  be  considered 
as  bearing  on  the  market  value  of  the  property.  But  in 
canvassing  the  uses  for  which  the  property  is  available, 
those  uses  which  require  the  power  of  eminent  domain 
to  make  them  effective  must  be  excluded  from  consid- 
eration. 

"In  other  words,  under  the  rule  enunciated  by  the 
Supreme  Court,  the  owner  in  contending  for  a  special 
value  for  the  taker's  purposes  must  show  that  there  was 
such  a  probability  of  other  purchasers  as  would  affect 
the  market  value  and  that  such  probability  was  inde- 
pendent of  the  exercise  of  compulsory  powers  of  acqui- 
sition." (1  Orgel,  Valuation  Under  the  Law  of  Eminent 
Domain  381  (2nd  Ed.  1953)). 

The  above  rule  was  applied  in  Olson  v.  United  States,  292 
U.S.  246  (1934).  That  case  involved  condemnation  by  the 
United  States  of  flowage  easements  over  lands  bordering  on 
the  Lake  of  the  Woods,  instituted  pursuant  to  a  treaty  be- 
tween the  United  States  and  Great  Britain  entered  into  in 
1925  regulating  the  use  of  the  lake  as  a  storage  reservoir  for 
the  development  of  water  power  in  Canada.  The  question  in 
the  Olson  case,  answered  in  the  negative  by  the  Supreme 
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Court,  was  whether  the  government  would  have  to  pay  value 
for  reservoir  purposes.  The  Court  observed  that  in  order  to 
establish  the  reservoir,  many  parcels  of  land  had  to  be  con- 
demned which  were  owned  by  many  individuals,  by  the 
United  States,  and  by  other  governmental  bodies.  In  deny- 
ing power  value,  the  Court  said: 

". . .  But  the  value  to  be  ascertained  does  not  include, 
and  the  owner  is  not  entitled  to  compensation  for,  any 
element  resulting  subsequently  to  or  because  of  the 
taking.  Considerations  that  may  not  reasonably  be  held 
to  affect  market  value  are  excluded.  Value  to  the  taker 
of  a  piece  of  land  combined  with  other  parcels  for  public 
use  is  not  the  measure  of  or  a  guide  to  the  compensa- 
tion to  which  the  owner  is  entitled.  (Citing  cases) .  The 
use  of  shorelands  for  reservoir  purposes  prior  to  the 
taking  shows  merely  the  physical  possibility  of  so  con- 
trolling the  level  of  the  lake.  But  physical  adaptability 
alone  cannot  be  deemed  to  affect  market  value.  There 
must  be  a  reasonable  possibility  that  the  owner  could 
use  his  tract  together  with  the  other  shorelands  for  reser- 
voir purposes  or  that  another  could  acquire  all  lands  or 
easements  necessary  for  that  use.  The  trespass  commit- 
ted by  means  of  the  dams  added  nothing  to  the  value  of 
the  shorelands.  (p.  256-257;  emphasis  supplied). 

The  rule  was  stated  by  this  court  in  Continental  Land 
Co.  V.  United  States,  88  F.2d  104  (9th  Cir.  1937)  which  in- 
volved condemnation  of  the  dam  site  for  Grand  Coulee.  It 
was  pointed  out  there  that  the  lands  necessary  for  the  dam 
and  reservoir  behind  it  were  in  many  ownerships,  including 
the  United  States,  and  there  was  no  probability  of  their 
being  united  without  the  exercise  of  the  power  of  eminent 
domain.  See  also  Washington  Water  Power  Co.  v.  United 
States,  135  F.2d  541  (9th  Cir.  1943);  Smither  v.  United 
States,  91  F.Supp.  582  (Ct.  CI.  1950),  cert.  den.  340  U.S. 
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931  (1951)  and  United  States  v.  Cooper,  277  F.2d  857  (5th 
Cir.  1960). 

B.  SPECIFICATION  OF  ERROR  NO.  2 
TESTIMONY  OF  JOHN  L.  VAUGHAN 

(App.  Br.  38-41) 

The  testimony  as  to  value  of  Mr.  Vaughan  was  properly 
stricken  on  several  grounds: 

1.  His  entire  method  was  to  determine  what  a  dam  builder 
could  pay,  not  what  a  willing  buyer  would  pay. 

2.  Even  in  determining  what  someone  could  pay,  he  mis- 
used an  FPC  brochure  which  set  forth  what  amounts  were 
carried  in  the  land  and  land  rights  accounts  on  several  fed- 
eral and  non-federal  projects.  These  lump  sums  included  a 
non-segregated  pot  pourri  of  items,  such  as  sums  paid  for 
relocation  of  railroads  and  highways,  condemnation  judg- 
ments, attorney  fees,  appraiser  fees,  clearing  costs,  and  even 
court  costs. 

3.  The  opinion  as  to  value  expressed  by  Mr.  Vaughan 
rested  on  inadmissible  hearsay. 

4.  He  based  his  value  on  the  incorrect  assumption  that 
the  PUD  rights  carried  with  them  the  right  to  divert  and 
store  the  waters  of  the  Fend  Oreille  River,  the  right  to  use 
federal  lands  and  most  other  perquisites  of  a  Federal  Power 
Commission  license. 

5.  He  stated  that  it  was  essential,  for  his  "bundle  of  rights" 
theory  to  apply,  for  the  dam  builder  who  would  construct 
high  Z  Canyon  to  have  the  right  of  condenmation. 
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6.  His  value  testimony  related  solely  to  a  possible  high 
dam  at  Z  Canyon,  which  the  court  found  could  probably  not 
be  constructed,  without  assuming  that  the  developer  had  a 
power  of  condemnation. 

We  shall  discuss  these  grounds  in  the  order  set  forth  above. 

1.  The  Test  Is  What  a  Buyer  Would  Pay, 
Not  What  He  Could  Pay 

One  fundamental  fallacy  of  Mr.  Vaughan's  testimony  as 
to  market  value  was  that  it  was  based  on  an  analysis  of 
what  a  dam  entrepreneur  could  pay  for  the  PUD's  property 
rights  and  still  have  a  feasible  project.  To  understand  Mr. 
Vaughan's  testimony  it  is  necessary  to  consider  the  state  of 
the  PUD's  proof  when  Mr.  Vaughan  commenced  his  testi- 
mony. It  had  first  of  all,  through  Mr.  Allen,  introduced 
evidence,  over  the  City's  objection,  as  to  the  capacity  and 
cost,  excluding  financing  and  land  and  land  rights,  of  a 
hypothetical  high  dam  to  be  constructed  at  Z  Canyon.  (See 
Ex.  D.  130-A).  It  next,  through  Mr.  Stenson,  put  into  the 
record,  again  over  the  City's  objection  (R.  Tr.  756-757)  an 
estimate  as  to  the  total  financing  costs  for  the  high  Z  Can- 
yon project  postulated  by  Mr.  Allen.  Mr.  Stenson  came  up 
with  a  total  bond  issue  for  high  Z  Canyon  of  $77,600,000 
(R.  Tr.  778)  exclusive  of  land  and  land  rights  and  relocation 
costs.  (R.  Tr.  787) .  Mr.  Stenson  also  gave  his  opinion  as  to 
the  cost  of  power  from  the  project  described  by  Mr.  Allen, 
assuming  the  financing  costs  estimated  by  Mr.  Stenson.  (R. 
Tr.  779). 

At  this  point  the  PUD  produced  Mr.  Vaughan  to  testify 
as  to  the  "bundle  of  rights"  owned  by  the  PUD.  Included  in 
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this  "bundle  of  rights"  thought  by  Mr.  Vaughan  to  be  owned 
by  the  PUD  was  the  right  to  use  the  federal  domain: 

"Since  it  is  necessary  to  appraise  the  right  to  build 
the  hydroelectric  dam,  which  is  created  by  these  rights, 
there  are  several  approaches  which  can  be  considered." 
(R.  Tr.  1080). 

If  there  were  any  doubt  that  Mr.  Vaughan  considered  the 

use  of  federal  lands,  which  comprised  more  than  one-half  of 

the  reservoir  area  (Tr.  88-89) ,  as  part  of  the  PUD's  property 

for  valuation  purposes,  it  was  dispelled  by  the  following 

testimony: 

"Q  Your  assumption  was,  I  take  it,  that  anybody  with 
the  privately  owned  lands  necessary  to  construct 
the  project,  could  get  the  use  of  the  Federal  land, 
upon  making  a  proper  application,  assuming  that  he 
had  a  feasible  project  and  therefore  he  would  not 
have  to  include  in  his  land  and  land  rights  cost,  the 
value  of  the  Federal  lands  involved. 

A   That  is  right. 

Q  So  that,  following  that  same  reasoning,  it  wouldn't 
make  any  difference  how  much  or  how  large  the 
overall  Federal  ownership  was  in  the  particular 
project  area,  as  long  as  there  was  some  private 
property,  and  the  man  who  owned  that  some  pri- 
vate property  would  have  the  necessary  bundle  of 
rights. 

A   Yes. 

Q  If,  for  example,  the  Federal  owned  land  in  the  area 
constituted  99%  of  all  the  land  and  land  rights 
necessary  to  construct  this  Federal  Project,  and  the 
privately  owned  interests  in  the  reservoir  area  was 
1%,  you  would  value  that  1%  interest  with  this 
bundle  of  rights  approach,  and  arrive  as  a  value 
similar  to  that  which  you  have  arrived  at  for  the 
PUD  property  in  this  case? 

A   Yes."  (R.  Tr.  1210-1211). 
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To  bridge  the  gap  between  Mr.  Stenson's  figure  of  total 
project  costs,  exclusive  of  land  and  land  rights,  and  total 
project  costs,  Mr.  Vaughan  made  "a  judgment  allowance"  of 
$100,000  to  pick  up  the  remaining  non-federal  rights.  (R.  Tr. 
1211).  In  arriving  at  this  figure  he  relied  upon  a  figure  given 
to  him  by  Mr.  Oberbillig,  a  previous  witness,  (R.  Tr.  1212) 
whose  testimony  on  this  subject  had  been  held  inadmissible. 
(R.  Tr.  1056-1058) .  In  doing  this,  Mr.  Vaughan  was  basing 
his  opinion  on  facts  and  opinions  not  in  evidence,  a  practice 
held  improper  by  this  court  in  Standard  Oil  Co.  v.  Moore, 
251  F.2d  188,  221  (1957). 

In  any  event,  Mr.  Vaughan  then  proceeded  to  describe  his 
valuation  procedure,  which  centered  around  a  Federal  Power 
Commission  publication  called  "Hydro-electric  Plant  Annual 
Construction  Costs  and  Production  Expense,  Fifth  Annual 
Supplement,  1961".  From  the  statistics  given  in  this  publi- 
cation, he  selected  a  group  of  four  plants  upstream  from  the 
reach  in  question.  These  were  Albeni  Falls,  a  federal  plant; 
Cabinet  Gorge  and  Noxon  Rapids,  owned  by  the  Washing- 
ton Water  Power  Company  and  Box  Canyon,  owned  by  the 
PUD.  (R.  Tr.  1098,  1188).  From  the  PFC  publication  he 
extracted  those  portions  of  the  land  and  land  rights  accounts 
charged  to  power  production.  He  recognized  that  some  un- 
identified person  had  made  some  allocation  in  charging  costs 
to  power,  storage  and  other  uses,  on  some  unknown  basis. 
(R.  Tr.  1199).  He  also  extracted  from  the  publication  the 
total  costs  of  the  plants  and  annual  production  of  energy. 
From  this  he  developed  a  figure  for  land  acquisition  costs  as 
a  function  of  kilowatt  hours  of  energy  produced  in  a  year. 
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(R.  Tr.  1083).  He  then  used  this  figure  to  arrive  at  a  cost 
which  a  developer  could  pay  for  high  Z  Canyon  land  and 
land  rights,  based  on  the  estimated  production  of  a  hypo- 
thetical plant. 

Mr.  Vaughan  described  his  methodology: 

"Q  As  to  this  document,  as  I  understand  it,  you  took 
the  number  of  plants  at  arriving  at  a  composite  fig- 
ure which  utilized  the  per  cent  of  overall  cost,  rep- 
resented by  acquisition  of  land  and  land  rights? 

A   Yes. 

Q  You  reduced  that  to  cost  per  kilowatt  hour  of  en- 
ergy produced  by  a  plant  over  a  period  of  a  year? 

A   Yes. 

Q  Then  you  took  that  per  kilowatt  hour  figure  and 
applied  it  to  the  figure  which  the  Harza  Engineer- 
ing Co.  showed  the  High  Z  could  produce,  and  using 
that  same  percentage  figure  you  arrived  at  your  con- 
clusion as  to  the  value  of  the  land? 

A   No. 

Q   Would  you  explain  that  last,  please. 

A  This  is  related  to  the  investment,  the  original  cost 
of  plant,  not  to  the  cost  of  generation. 

Q  It  was  original  cost  of  plant  per  kilowatt  hour? 

A  Generation. 

Q  Of  generation? 

A  Yes. 

Q  So  that  you  took  the  kilowatt  hour  of  generation 
which  Harza  indicated  could  be  produced  by  a 
High  Z,  and  using  the  factor  which  you  had  previ- 
ously arrived  at  for  the  other  plants,  simply  applied 
that  factor  in  arriving  at  a  land  value,  for  the  land 
under  the  High  Z? 
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A   To  the  entire  bundle  of  land  rights." 
(R.  Tr.  1187-1188). 

Mr.  Vaughan  then  made  another  calculation  in  which  he 
used  the  land  and  land  rights  accounts  of  the  Brownlee, 
Cabinet  Gorge,  Chief  Joseph,  The  Dalles,  Davis,  Hungry 
Horse,  McNary  Lock,  Noxon  Rapids  and  Upper  Baker  proj- 
ects. (R.  Tr.  1189) .  This  time  he  developed  a  figure  from  the 
FPC  material  for  "total  investment  in  hydroelectric  facility 
as  a  function  of  the  name  plate  capacity."  (R.  Tr.  1083- 
1084).  Presumably  Mr.  Vaughan  was  referring  to  total  in- 
vestment in  land  and  land  rights  as  reflected  by  the  FPC 
account  in  question.  (R.  Tr.  1189-1190). 

Out  of  the  foregoing  Mr.  Vaughan  somehow  arrived  at  a 
figure  of  $34,000,000.  (R.  Tr.  1205) .  Then,  for  reasons  he 
did  not  explain,  he  reduced  this  to  $8,800,000.  Finally,  he  re- 
duced that  to  $8,700,000  to  account  for  his  "judgment  allow- 
ance" of  $100,000.  (R.  Tr.  1205).  The  fundamental  objective 
of  Mr.  Vaughan's  methodology  was  thus  to  determine  what 
a  dam  builder  could  pay  for  Z  Canyon  land  rights,  based 
upon  the  economics  of  the  hypothetical  project  testified  to 
by  Messrs.  Allen  and  Stenson. 

2.  Misuse  of  FPC  Brochure 

When  Mr.  Vaughan's  testimony  was  completed,  it  was 
obvious  that  he  had  simply  taken  a  number  of  plants  at  ran- 
dom, including  multipurpose  projects,  and  arrived  at  a  com- 
posite figure  which  utilized  the  per  cent  of  overall  cost  rep- 
resented by  a  certain  FPC  account.  He  took  those  figures 
from  a  hearsay  document.  What  is  worse,  the  criteria  used  by 
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the  unidentified  compilers  of  the  brochure  were  not  shown. 
For  example,  the  basis  upon  which  judgments  were  made  as 
to  proper  allocation  of  land  costs  between  power  and  other 
uses,  such  as  storage  and  flood  control,  was  imknown  to  Mr. 
Vaughan.  (R.  Tr.  1198-1199). 

This  court  had  before  it  a  somewhat  similar  issue  in  Fair- 
field  Gardens,  Inc.  v.  United  States,  306  F.2d  167  (9th  Cir. 
1962).  That  case  involved  the  condemnation  of  a  Wherry 
Housing  Project.  A  government  appraiser  sought  to  arrive 
at  a  conclusion  as  to  fair  value  by  deriving  a  composite  figure 
from  a  number  of  other  Wherry  projects.  He  apparently 
made  no  effort  to  determine  whether  the  individual  projects 
selected  for  comparison  were  in  fact  comparable.  His  position 
was  that  it  was  immaterial  whether  the  projects  were  built 
of  brick,  wood,  stone  or  stucco  or  where  they  were  located. 
He  used  as  his  sole  criterion  capitalization  of  the  incomes  of 
these  various  projects.  This  court  held  that  the  evidence  was 
properly  excluded,  since  the  other  projects  were  not  shown 
to  be  comparable. 

In  the  instant  case,  Mr.  Vaughan  offered  no  explanation 
whatsoever  as  to  why  he  had  selected  the  projects  he  did  for 
comparison  with  the  hypothetical  project  at  Z  Canyon. 
Very  similar  to  the  appraiser  in  the  Fairfield  Gardens  case, 
Mr.  Vaughan  used  as  a  sole  criterion  of  comparability  the 
ratio  between  investment  in  an  ill  defined  FPC  accoimt, 
Land  and  Land  Rights,  with  total  production  or  capacity. 
Perhaps  the  government  appraiser  in  Fairfield  had  some 
direct  or  admissible  hearsay  knowledge  of  the  costs  of  the 


31 

other  Wherry  projects.  But  Mr.  Vaughan  testified  that  he 
did  not  even  know  whether  the  cost  allocations  as  to  use 
were  made  by  the  dam  proprietors  or  by  the  Commission.  (R. 
Tr.  1199-1201).  He  merely  testified  that  since  the  allocations 
were  made  "that  there  must  be  some  reasonable  assumption 
of  the  validity  of  them."  (R.  Tr.  1200) .  He  was  hazy  as  to 
just  what  the  relevant  FPC  account  included,  but  believed  it 
included  relocation  of  highways,  relocation  of  roads,  survey 
costs,  clearing  costs  (R.  Tr.  1202-1203)  and  supposed  that 
there  were  also  included  condemnation  costs,  including  court 
costs  and  counsel  fees.  (R.  Tr.  1208) . 

In  argument  of  the  City's  motion  to  strike  (R.  Tr.  1265) 
counsel  for  the  City  showed  what  a  meaningless  exercise  Mr. 
Vaughan's  use  of  the  FPC  brochure  was  by  pointing  out 
that  Hungry  Horse,  one  of  the  projects  used  by  Mr.  Vaughan, 
was  shown  in  the  FPC  brochure  as  having  $55,050,000  in  the 
land  and  land  rights  account.  Yet  Hungry  Horse  is  a  Bureau 
of  Reclamation  project  located  entirely  within  a  national 
forest.  (See  Exhibit  28  as  to  location) .  Hungry  Horse,  on  the 
other  hand,  a  tremendous  storage  project,  undoubtedly  in- 
volved huge  relocation  costs.  Just  who  decided  how  much 
of  the  relocation  should  be  charged  to  power  and  how  much 
to  storage,  and  what  considerations  went  to  make  up  this 
judgment  the  record  does  not  disclose.  Moreover,  Mr. 
Vaughan  used  an  FPC  land  account,  which  included  reloca- 
tion and  clearing  costs,  to  compare  directly  with  Z  Canyon. 
Yet  he  disregarded  necessary  relocations  and  clearing  costs 
in  evaluating  Z  Canyon  as  a  dam  site.  (R.  Tr.  1205) . 
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Another  fatal  flaw  which  inheres  in  Mr.  Vaughan's  use  of 
the  FPC  brochure  is  that  by  using  the  figures  there  set  out 
for  land  and  land  rights,  he  has  violated  the  well  established 
rule  that  transactions  which  involve  sales  to  agencies  possess- 
ing the  right  of  condemnation  are  presumptively  inadmissible 
because  they  do  not  reflect  market  value.  See  cases  gathered 
at  85  A.L.R.  2d  110,  163-173  (1962). 

By  using  the  FPC  brochure,  Mr.  Vaughan  attempted  to 
use  on  a  wholesale  basis  transactions  which,  if  presented  indi- 
vidually, would  not  be  admitted.  Mr.  Vaughan  did  not  dis- 
criminate, nor  do  the  FPC  statistics,  between  parcels  acquired 
for  the  other  projects  by  voluntary  negotiation,  negotiation 
under  threat  of  condemnation,  settlement  after  commence- 
ment of  condemnation  proceedings  or  awards  by  juries.  If  an 
individual  transaction,  say  at  Albeni  Falls,  where  a  jury 
awarded  a  given  amount  for  a  dairy  farm  under  condemna- 
tion, would  not  be  admissible  as  a  comparative  sale,  how  could 
a  composite  statistic  be  admissible  which  included  the  court 
costs,  appraisers  fees,  survey  fees  and  attorney  fees  for  that 
and  perhaps  a  hundred  other  diverse  transactions? 

3.  Mr.  Vaughan's  Opinion  Rested  on  Inadmissible  Hearsay 

An  appraiser  must  of  necessity  base  his  opinion  as  to  value 
on  hearsay.  In  the  instant  case,  the  court  ordered  the  ex- 
change of  "comparables"  45  days  before  the  trial,  so  that  the 
statistics  of  individual  transactions  might  be  verified.  (R.  Tr. 
46-48).  The  trial  judge  indicated  the  proper  scope  of  the 
exception,  by  his  ruling,  not  appealed  from  here,  sustaining 
an  objection  to  the  testimony  of  the  PUD's  witness,  Mr.  Ober- 
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billig,  that  he  had  talked  to  someone  in  the  "Land  Office"  who 
told  him  that  certain  mining  claims  were  mined  out  and  thus 
valueless.  (R.  Tr.  1013-1015).  The  proper  way  to  prove  a 
transaction,  or  group  of  transactions,  to  be  relied  upon  by  an 
expert  as  to  value,  is  either  (1)  to  put  the  sellers  and  purchas- 
ers on  the  witness  stand  or  (2  )  to  put  on  a  qualified  appraiser 
who  has  seen  the  properties,  has  talked  to  the  principals  to 
establish  the  voluntary  aspect  of  the  sales  and  has  verified  the 
transactions  by  public  records.  In  contrast,  Mr.  Vaughan 
placed  reliance  on  statistics  of  which  little  was  known.  The 
publication  was  not  self-explanatory.  It  did  not  adequately 
explain  who  made  the  judgments  as  to  allocation,  on  what 
basis  they  were  made,  or  what  was  included  in  the  broad  clas- 
sification. Land  and  Land  Rights.  Under  these  circumstances 
the  statistics  were  not  properly  authenticated  and  were 
hearsay  of  the  most  obvious  type.  Accordingly,  the  City  ob- 
jected on  that  ground.  (R.  Tr.  1262-1263) . 

4.  Mr.  Vaughan's  Appraisal  of  Right  to  Build  a  Dam 

On  direct  examination  Mr.  Vaughan  stated  that  it  was 
". . .  necessary  to  appraise  the  right  to  build  the  hydroelectric 
dam."  (R.  Tr.  1080) . 

On  cross,  he  stated  again  the  real  subject  of  this  appraisal: 

"I  have  appraised  this  as  a  right  to  build  an  existing 
hydroelectric  dam  as  planned . . ."  (R.  Tr.  1131-1132) . 

The  trial  judge  commented  repeatedly  that  Mr.  Vaughan 

thereby  assumed  all  license  rights  in  the  PUD: 

"THE  COURT:  This  man  has  assumed,  in  valuing 
this  property,  that  the  person  who  was  buying  it  had  a 
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license,  or  could  get  a  license,  without  any  trouble. 

*     *     * 

"He  valued  the  property  as  though  there  was  a  license 
for  a  Z  Canyon,  so  if  he  is  going  to  assume  that  evalua- 
tion, —  counsel,  I  am  concerned  about  all  of  this  testi- 
mony, ..."  (R.  Tr.  1226-1227) . 

Later  on,  in  ruling  on  the  City's  motion  to  strike,  the 
court  said: 

"Now,  it  was  my  understanding  that  the  valuation 
that  was  to  be  placed  on  this  property  for  power  site 
purposes  was  a  valuation  without  a  license,  without  the 
right  at  the  present  time  to  build  and  construct  a  power- 
house, without  the  right  to  divert  the  flow  of  water  for 
the  purpose  of  developing  a  hydro  energy,  and  without 
the  right  to  dam  up  the  river  and  create  a  reservoir  and 
back  up  the  water  and  convert  the  flow  of  the  river  to 
the  use  of  the  condemnee,  the  PUD,  what  somebody 
would  pay  for  the  power  site  as  a  power  site,  without 
those  things,  having  to  go  out  later  on  and  get  them. 

"I  don't  think  this  witness'  testimony,  counsel,  is 
based  upon  an  acceptable  theory  of  valuation,  so  I  feel 
I  must  grant  the  motion  to  strike  the  testimony,  so  I 
grant  the  motion."  (R.  Tr.  1282) . 

The  hurdles  which  the  PUD,  or  a  purchaser  from  it,  would 
have  had  to  overcome  to  acquire  the  right  to  construct  a 
dam  were: 

1.  It  would  have  had  to  obtain  an  FPC  license,  which  would 
have  involved  a  showing  that  the  proposed  project  satisfied  I 
all  of  the  requirements  of  the  Federal  Power  Act.  For  example, 

it  would  have  had  to  show  a  market  for  the  output  of  the 
project,  a  requirement  the  PUD  itself  did  not  in  fact  meet. 
(26  FPC  56,  464.) 

2.  Sixty  to  seventy  per  cent  of  the  uplands  necessary  for 
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a  Z  Canyon  project  were  federally  owned.  (Tr.  89) .  The  right 
abutment  of  the  Z  Canyon  dam  site  was  on  federal  land.  (Ex. 
P.  80A).  The  problems  which  the  presence  of  these  federal 
lands  would  have  posed  to  a  prospective  developer  of  Boun- 
dary or  Z  Canyon  were  not  limited  to  the  direct  necessity 
of  obtaining  an  FPC  license.  The  Department  of  the  Interior, 
which  had  jurisdiction  over  the  land  in  question,  expressed, 
through  its  Secretary,  its  unqualified  opposition  to  the  con- 
struction of  any  dam  in  the  Boundary-Z  Canyon  reach  of 
the  river.  (26  FPC  74).  Federal  opposition  to  the  project 
went  back  at  least  to  1949.  (26  FPC  73). 

3.  No  person  or  agency  could  construct  a  project  at  Z  Can- 
yon without  acquiring  a  bundle  of  rights  and  permits  from 
the  State  of  Washington.  The  PUD,  through  its  purchase 
from  Cooper,  obtained  certain  shorelands  in  fee  and  rights 
to  overflow  other  shorelands.  These  rights  had  no  value  for 
power  site  purposes  unless  the  owner  also  had  rights  from 
the  State  of  Washington: 

(a)  to  overflow  the  bed  of  the  Pend  Oreille  River, 

(b)  To  continuously  divert  and  appropriate  waters  of 
the  Pend  Oreille  River  for  power  purposes  under 
state  law,  and 

(c)  to  impound  water  in  a  reservoir. 

By  the  time  of  the  trial,  Seattle  had  obtained  these  rights. 
(Ex.  P.  21,  Tr.  90-91) .  As  shown  by  the  recitals  in  Ex.  P.  21, 
the  State  held  Seattle's  applications  in  abeyance  pending 
final  judicial  vindication  of  its  right  to  condemn.  It  is  thus 
doubtful  whether  the  PUD  or  a  purchaser  from  it  could 
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have  obtained  these  permits  absent  a  clear-cut  power  of 
condemnation. 

4.  Any  developer  would  have  had  to  overcome  the  unquali- 
fied opposition  of  the  Pend  Oreille  Mines  &  Metals  Co.,  owner 
of  scores  of  mining  properties  in  the  reservoir,  (see  Ex.  P.  40 
and  41),  to  any  dam  other  than  possibly  a  low  dam  at  Z 
Canyon.  (R.  Tr.  1582-1596) .  (Also  see  Ex.  P.  42-52,  rejected 
by  the  court,  R.  Tr.  1626). 

5.  Any  developer  would  have  had  to  face  the  unqualified 
opposition  of  the  Bunker  Hill  Company  and  its  affiliates,  in- 
cluding Metaline  Contact  Mines,  (R.  Tr.  403-410,  R.  Tr. 
1687) ,  owners  of  extensive  mining  properties  adjacent  to  the 
Pend  Oreille  River,  between  Z  Canyon  and  Slate  Creek,  to 
any  power  project  in  the  Boundary-Z  Canyon  reach  of  the 
river,  including  a  low  dam  at  Z  Canyon.  (R.  Tr.  1672,  1663, 
1670,  1678;  Ex.  P.  58-76,  especially  Ex.  P.  72;  also  see  Ex.  P. 
42-48,  rejected) . 

6.  Other  private  property  owners  were  against  the  con- 
struction of  any  project,  including  a  low  dam  at  Z  Canyon, 
and  would  not  sell  voluntarily.  (R.  Tr.  410-414,  Tr.  S^). 

Under  the  foregoing  facts,  to  value  the  PUD's  rights  as  a 
power  site  would  be  to  indulge  in  the  wildest  speculation. 
On  this  point.  United  States  v.  Cooper,  277  F.2d  857  (5th  Cir. 
1960)  appears  to  be  directly  in  point.  There,  the  question 
presented  was  whether  an  award  for  reservoir  lands  should 
include  any  consideration  of  its  use  as  a  potential  dam  site. 
Just  as  here,  with  respect  to  a  high  dam  at  either  Boundary 
or  Z  Canyon,  the  court  held: 
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"We  conclude  that  there  was  a  complete  failure  of 
proof  that  there  was  a  reasonable  probability  that 
this  land  would  be  used  for  a  dam  site  within  the  rea- 
sonably near  future  by  any  one  other  than  the  Federal 

Government . . . 

*  *     * 

"The  only  testimony  on  this  issue  was  given  by  Mr. 
B.  M.  Hall,  Jr.,  a  qualified  hydroelectric  engineer . . . 

"However,  in  addition  to  proof  that  the  land  offered  a 
site  on  which  it  would  be  practicable  to  build  a  dam  for 
the  creation  of  hydroelectric  power,  it  was  incumbent  on 
the  plaintiffs  to  prove  that  there  was  also  a  reasonable 
likelihood  that  it  would  be  so  used  in  the  reasonably  near 
future"  . . .  (Citing  cases) . 

"An  expert  witness  may  give  his  opinion  based  on  as- 
sumptions stated  by  him.  However,  if  the  assumptions 
needed  to  support  the  opinion  are  not  proved,  or  at  least 
testified  to,  and  are  not  otherwise  taken  to  be  true,  the 
opinion  is  worthless . . . 

*  *     * 

"...  moreover,  it  was  not  suggested  that  all  the  prop- 
erty could  be  acquired  by  private  negotiation  at  any 
price,  much  less  at  a  commercially  feasible  one,  without 
the  necessity  of  resorting  to  the  power  of  eminent  domain. 
Certainly,  there  was  nothing  before  the  jury  that  would 
permit  it  to  find  that  the  lands  would  be  Hkely  to  be 
assembled  without  use  of  eminent  domain. 

"The  record  here  discloses  that  the  evidence  actually 
submitted  fails  to  provide  more  than  a  basis  for  specula- 
tion by  the  jury,  a  thing  which  the  Supreme  Court  in 
the  Olson  case  said  was  "to  be  condemned  in  business 
transactions  as  well  as  in  judicial  ascertainment  of  truth." 
(277  F.2d  857,  at  859-862). 

The  speciousness  of  Mr.  Vaughan's  "bundle  of  rights" 
theory,  as  applied  to  the  PUD's  property,  is  demonstrated 
further  by  the  difficulties  Mr.  Vaughan  had  in  postulating  a 
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feasible  project  on  the  PUD  lands  and  in  saying  one  could 
acquire  the  remaining  private  lands  in  the  reservoir  without 
paying  power  site  value  for  other  dam  sites  upstream. 

Mr.  Vaughan  testified  that  for  his  "bundle  of  rights"  theory 
to  apply,  the  owner  would  have  to  own  the  property  on  which 
the  powerhouse  would  be  constructed.  (R.  Tr.  1171).  This 
was  on  Thursday  afternoon.  The  design  drawings  for  Z  Can- 
yon which  had  been  introduced  by  Mr.  Allen  of  Harza  En- 
gineering Co.  showed  the  powerhouse  on  the  east  side  of  the 
river  on  private  property.  (Ex.  D.  130A) .  No  court  was  held 
on  Friday.  On  Monday,  Mr.  Vaughan  expressed  the  opinion 
that  the  powerhouse  could  be  built  on  either  side  of  the  river. 
(R.  Tr.  1219).  He  stated  that  he  had  ignored,  in  applying 
his  bundle  of  rights  theory,  the  fact  that  Mr.  Allen  had  de- 
signed a  project  with  the  powerhouse  on  the  east  side.  (R.  Tr. 
1220).  Monday  afternoon,  Mr.  Allen  was  recalled  to  state 
that  he  had  redesigned  the  Z  Canyon  project  over  the  week- 
end (R.  Tr.  1303  )  to  move  the  powerhouse  across  the  river 
so  that  it  would  be  safely  on  PUD  property.  (R.  Tr.  1288) . 
The  relocation,  to  keep  it  on  PUD  property,  did  not  provide 
for  future  expansion  of  the  powerhouse.  (R.  Tr.  1296,  Ex.  D. 
142) .  Yet  Mr.  Allen  had  stated  on  his  original  direct  exam- 
ination that  the  FPC  always  requires  that  future  expansion 
be  provided  for  in  power  plant  design.  (R.  Tr.  674). 

Still  another  inconsistency  in  Mr.  Vaughan's  approach  was 
his  failure  to  take  into  account  the  fact  that  the  project 
boundaries  for  a  high  Z  Canyon  project  would  include  two  I 
dam  sites.  Slate  Creek  and  Deadman's  Eddy,  upstream  in 
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the  reservoir,  both  on  private  property.  (See  Ex.  P.  27,  D. 
137  as  to  private  ownership) .  These  sites  had  been  proposed 
to  the  FPC  by  the  District.  (See  26  FPC  114-115,  133,  135, 
137).  Mr.  Vaughan  testified  that  he  was  aware  neither  of 
the  Slate  Creek  site  nor  the  Deadman's  Eddy  site.  (R.  Tr. 
1130-1141).  Obviously,  if  Mr.  Vaughan's  bundle  of  rights 
theory  were  tenable  as  to  the  acquisition  by  the  City  of  the 
upstream  Z  Canyon  site,  the  theory  would  apply  to  the  ac- 
quisition by  the  PUD,  or  one  who  bought  from  the  PUD,  of 
the  Slate  Creek  and  Deadman's  Eddy  sites.  Yet  Mr.  Vaughan 
had  not  taken  that  factor  into  account  in  his  $100,000  judg- 
ment figure.  (R.  Tr.  1132-1141) .  He  stated  that  if  plans  were 
drawn  for  Slate  Creek  or  Deadman's  Eddy  and  they  showed 
development  to  be  feasible,  he  would  consider  applying  his 
"bundle  of  rights"  theory,  "but  unless  there  is  a  right  to  build 
a  dam  in  that  location,  I  don't  see  how  it  can  have  any  basis 
of  valuation."  (R.  Tr.  1142) .  This  statement  was  a  clear  recog- 
nition by  Mr.  Vaughan  that  his  astronomical  values  derived 
from  "a  right  to  build  a  dam".  His  mistaken  idea  that  the 
PUD  owned  "a  right  to  build  a  dam"  permeated  his  entire 
testimony. 

5.  Necessity  of  Right  of  Condemnation 

Mr.  Vaughan  testified  that  in  forming  his  opinion  as  to 
value,  he  assumed  in  the  developer  the  right  of  condemnation: 

"A  I  have  repeatedly  stated  that  the  basic  assumption 
was  that  anybody  who  got  the  permit  had  the  right 
of  condemnation,  and  I  think  that  is  the  fact. 

Q  In  any  event,  that  is  an  essential  element,  is  it  not, 
in  your  utilization  of  the  bundle  of  rights  evalua- 
tion approach? 
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A   Yes."  (R.  Tr.  1176-1177). 

As  we  have  already  pointed  out,  if  in  assessing  a  power 
site  and  reservoir  as  an  entity  it  is  necessary  to  consider  that 
the  owner  must  resort  to  condemnation  to  put  the  package 
together,  the  property  may  not  be  valued  as  a  power  site. 
United  States  ex  rel.  T.VA.  v.  Powelson,  319  U.S.  266  (1943) . 
The  rationale  of  the  Powelson  and  other  cases  applying  this 
principle  is  that  neither  the  federal  government  nor  any  gov- 
ernmental agency  need  compensate  a  landowner  for  loss  of  a 
right  to  resort  to  a  condemnation  power. 

6.  Mr.  Vaughan's  Stricken  Testimony  Would  Have  Had 
No  Practical  Effect  in  View  of  Findings  Entered  By 
the  Court 

We  have  already  pointed  out  that  the  rejected  testimony 
of  Mr.  Allen  as  to  Boundary  project  (Specification  of  Error 
No.  1)  would  have  had  no  legal  effect,  if  it  had  been  admitted, 
in  view  of  Finding  XI  (Tr.  88)  not  attacked  on  this  appeal. 
The  testimony  of  Mr.  Vaughan,  stricken  by  the  court,  related 
solely  to  value  based  on  use  of  the  properties  for  a  high  dam 
at  Z  Canyon.  (R.  Tr.  1097).  In  Finding  XI  the  court  held 
that  a  developer  of  high  Z  Canyon  "could  probably  not  ac- 
quire all  of  these  [remaining]  properties  by  voluntary  trans- 
fer if  it  be  assumed  that  such  developer  did  not  have  the  power 
of  eminent  domain."  The  PUD  thus  did  not  carry  its  burden 
of  showing,  by  a  preponderance  of  the  evidence,  that  it  was 
reasonably  probable  that  its  property  could  be  devoted  to  a 
high  Z  Canyon  project  in  the  reasonably  near  future.  Absent 
such  a  showing,   Mr.   Vaughan's  rejected  testimony  was 
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"worthless"  because  it  was  based  on  an  unproven  assumption. 
United  States  v.  Cooper,  277  F.2d  857,  862  (5th  Cir.  1960). 

C.  SPECIFICATION  OF  ERROR  NO.  3 
TESTIMONY  OF  NEVILLE  C.  COURTNEY 

(App.  Br.  p.  41-45) 

Several  grounds  support  the  court's  action  in  striking  Mr. 
Courtney's  testimony  as  to  value: 

1.  Mr.  Courtney  picked  $7,500,000  as  a  point  off  a  graph 
to  show  what  a  dam  builder  could  feasibly  pay  for  the  PUD's 
lands. 

2.  His  valuation  presupposed  that  a  federal  license  to  build 
and  thus  use  of  federal  lands  was  somehow  automatically  ap- 
purtenant to  the  PUD  lands,  and  that  the  PUD,  moreover, 
held  state  derived  rights  to  divert  and  store  the  waters  neces- 
sary to  operate  a  reservoir. 

3.  He  made  no  analysis  and  had  no  comprehension  of  the 
problems  involved  in  acquiring  the  remaining  private  rights 
to  construct  a  reservoir. 

In  addition,  as  with  the  testimony  of  Messrs.  Allen  and 
Vaughan,  Mr.  Courtney's  stricken  testimony  could  not  have 
affected  the  outcome  of  the  case.  His  valuation  was  based,  in 
major  part,  on  the  unproven  assumption  that  the  PUD 
could  build  a  high  dam  at  Z  Canyon  without  resorting  to 
condemnation.  (R.  Tr.  1457-1460) .  For  example,  in  reaching 
his  $7,500,000  figure,  he  relied  upon  a  report  that  the  project 
would  have  a  capacity  of  550,000  kilowatts,  which  was  the 
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estimated  capacity  for  Mr.  Allen's  high  dam.  (R.  Tr.  1396, 
Ex.  D.  130A,  p.  2,  6,  7). 

1.  Mr.  Courtney's  Use  of  the  "Bleifuss  Graph" 

Mr.  Courtney's  value  of  $7,500,000  (R.  Tr.  1398)  was  de- 
rived from  use  of  a  graph,  similar  to  one  presented  by  a  pre- 
vious PUD  witness,  Mr.  Bleifuss,  and  rejected  by  the  court. 
(R.  Tr.  850-851,  858).  Mr.  Courtney  did  not  present  his 
graph  as  an  exhibit.  However,  since  his  description  of  the 
graph  he  used  corresponded  with  Mr.  Bleifuss'  graph  (Ex. 
D.  134,  rejected),  we  have  reproduced  Mr.  Bleifuss'  exhibit 
in  this  section  of  the  brief.  By  looking  at  this  graph  the  court 
can  fully  understand  Mr.  Courtney's  method  of  valuation. 
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Mr.  Courtney  first  said  he  assumed  the  figures  for  cost  of 
energy  per  kilowatt  hour  computed  by  Mr.  Stenson,  an  earlier 
PUD  witness,  for  the  costs  of  a  hypothetical  plant  without 
land  and  land  rights.  He  then  added  a  round  half  million  to 
take  care  of  additional  private  property  acquisitions  for  the 
reservoir.  (R.  Tr.  1459,  1446) .  He  then  described  his  novel 
method  of  valuation,  which  he  called  "the  cost  method"  which 
was  based  on  how  much  could  be  paid  for  the  property  with- 
out affecting  the  economic  feasibility  of  the  overall  project: 

"I  got  2.4  that  he  [Stenson]  had  established  in  mills 
per  kilowatt-hour  for  no  land. 

I  went  up  to  the  10  million  line  and  I  established  or 
found  that  it  would  take  2.63  mills  per  kilowatt-hour. 
Then  I  went  up  to  the  20  million  line  and  I  found  that 
that  would  be  2.86  mills  per  kilowatt-hour. 

Now,  when  I  got  those  curves,  I  could  readily  see 
that  adding  as  much  as  20  million  dollars  into  this  project 
for  land,  the  cost  would  be  under  2  mills  for  High  Z  Can- 
yon, and  it  would  be  under  3  mills  for  Low  Z  Canyon. 
My  conclusion  immediately  there  was  that  it  was  an  ex- 
tremely valuable  computation  by  using  the  cost,  which 
I  will  call  the  cost  method. 

I  used  my  judgment  as  to  what  point  on  this  curve 
I  should  adopt  as  my  fair  market  value.  I  knew  several 
things  from  experience  about  how  much  the  land  would 
cost,  in  general,  in  relation  to  the  cost  of  the  total  proj- 
ect, and  I  finally  came  down  to  a  final  answer  that  with 
seven  and-a-half  million  allowed  for  land,  the  cost  of 
the  power  would  only  be  1.69  mills  per  kilowatt-hour,  and, 
likewise,  if  I  went  over  to  the  Low  Z,  it  would  —  I  haven't 
that  line  on  here,  but  it  would  be  approximately,  oh, 
about  2.6  mills  per  kilowatt-hour."  (R.  Tr.  1459-1461). 

The  court  commented  on  Mr.  Courtney's  method  of  de- 
riving "market  value"  from  a  graph: 
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"My  understanding  of  the  last  testimony  was  that  in 
making  up  this  graph,  he  added  an  amount  in  for  land 
and  land  rights,  and  he  arrived  at  a  place  where  it  looked 
like  $7,500,000  was  a  pretty  good  figure,  and  that  is  the 
value  that  they  put  on  it."  (R.  Tr.  1471-1472). 

The  court  asked  counsel  for  the  PUD: 

"The  Court:  . . . 

to  base  your  valuation  on  what  could  be  paid  by  some- 
body and  still  come  out  on  the  basis  of  the  production 
of  electricity,  presupposes  the  issuance  of  a  license,  the 
construction  of  the  plant,  the  assembling  of  all  the  prop- 
erty and  the  production  of  electricity  at  X  mills  per 
kilowatt,  isn't  that  right?"  (R.  Tr.  1484-1485) . 

2.  Use  of  Federal  Lands  and  State  Water  Rights  in 
"Bundle  of  Rights" 

It  is  evident,  quite  apart  from  Mr.  Courtney's  "graph" 
testimony,  that  he  assumed  that  much  of  the  value  of  the 
PUD  lands  derived  from  use  of  the  federal  lands,  which  com- 
prised most  of  the  reservoir  acreage.  Yet  use  of  this  acreage 
would  depend  on  the  granting  of  an  FPC  license.  This 
prompted  the  following  exchange  between  the  court  and 
counsel  for  the  PUD: 

"THE  COURT:  You  say  he  will  get  the  government 
land  if  he  has  a  license.  Aren't  you  valuing  this  land,  isn't 
he  valuing  this  land  as  if  he  had  a  license? 

"MR.  DILL:  No,  he  did  not. 

"THE  COURT:  I  know  he  said  he  didn't,  but  what 
would  he  value  it  at  if  he  had  a  license? 

"MR.  DILL:  Well,  that  is  another  matter. 

"THE  COURT:  Well,  in  my  humble  judgment,  that 
is  the  way  he  has  valued  this  land."  (R.  Tr.  1481) . 

Mr.  Courtney's  figure  of  $7,500,000  actually  included  a 
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large  but  undefined  amount  for  the  right  to  use  federal  land. 
He  testified: 

"Q  Does  the  figure  that  you  gave  us  of  $7,500,000,  rep- 
resent your  opinion  as  to  the  value  of  the  dam  site 
and  reservoir  as  an  integrated  whole? 

A   Yes."   (R.  Tr.  1416). 

*     *     * 

Q  My  question  is,  whether  in  stating  your  figure  of 
$7,500,000,  whether  that  is  for  the  overall  or  uni- 
tary value  of  the  dam  site  and  reservoir? 

A  That  is  the  value  for  the  whole  reservoir  and  dam 
site."    (R.  Tr.  1417). 

If  this  theory  were  carried  to  its  logical  extreme,  an  ease- 
ment, such  as  the  PUD  had  for  entry  to  a  gaging  station, 
would  be  worth  many  millions  of  dollars,  assuming  that  all 
of  the  remainder  of  the  lands  necessary  for  a  reservoir  were 
in  the  federal  domain.  The  easement  would  represent  the 
entire  bundle  of  non-federal  rights  necessary  to  construct 
the  project  and  would  thus,  under  the  PUD's  theory,  be 
worth  millions. 

Mr.  Courtney  assumed  in  his  valuation  not  only  the  right 
to  use  federal  lands  but  also  that  the  PUD  could  convey 
state  permits,  it  did  not  have,  to  divert  and  store  the  waters 
of  the  Pend  Oreille  River.  Mr.  Courtney  testified: 

"Q  You  said,  I  believe,  on  direct  examination  —  did  you 
assume  that  the  PUD  ownership  was  of  the  land 
and  land  rights  acquired  in  green  on  that  map? 
[Exhibit  D.  109]. 

A   Yes,  from  there  on  up  to  Box  Canyon. 

Q  Did  that  include  any  right  to  store  the  water  of  the 
Pend  Oreille  River? 
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A   It  was  my  understanding  that  it  did. 

*     *     * 

Q  In  your  consideration  of  this  defendant's  exhibit 
109,  you  included  the  right  to  divert  the  waters 
of  the  Pend  Oreille  River  through  Penstocks  or  in- 
take structures? 

A   Yes."  (R.  Tr.  1423). 

Mr.  Courtney's  assumption  that  the  PUD's  right  to  over- 
flow shorelands  included  the  right  to  divert  and  store  the 
waters  of  the  Pend  Oreille  River  was  erroneous.  Even  the 
PUD  in  its  brief  does  not  quite  argue  that  is  acquired  water 
rights  when  it  acquired  the  easement  to  overflow  shorelands 
from  Mrs.  Cooper.  (App.  Br.  52-55).  However,  because  of 
Mr.  Courtney's  mistaken  assumption  and  what  seems  to  be 
confusion  in  the  PUD's  brief  between  land  rights  and  water 
rights,  we  shall  summarize  the  applicable  facts  and  legal 
principles: 

1.  As  the  court  will  see  from  the  language  of  the  1907 
Washington  statute  quoted  at  page  99  of  the  Appendix  to 
the  PUD's  brief  and  of  the  permit  given  Cooper's  prede- 
cessor by  the  State,  the  right  given  is  to  use  the  shorelands 
for  certain  purposes,  namely,  "to  perpetually  back  and  hold 
water  upon  and  over  the  land  hereinafter  described,  and  to 
overflow  any  such  land  and  inundate  the  same . . ."  (Ex. 
P.  1).  This  by  its  terms  is  an  easement  to  use  state  land, 
not  a  right  to  appropriate,  divert  or  store  water. 

2.  Section  27  of  the  Federal  Power  Act  (16  U.S.C.  §  821), 
quoted  by  the  PUD  on  page  54  of  its  brief,  protecting  cer- 
tain state  vested  rights,  relates  to  the  "control,  appropria- 
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tion,  use,  or  distribution  of  water  used  in  irrigation  or  for 

municipal  or  other  uses,  or  any  vested  right  acquired  therein." 

It  does  not  refer  to  rights  in  property,  but  in  the  use  of 

water.  Thus  in  First  Iowa  Hydro-Electric  Coop.  v.  FPC, 

328  U.S.  152,  176  (1946)  the  Court  explained  the  scope  of 

Section  27: 

"The  effect  of  §  27,  in  protecting  state  laws  from  su- 
persedure,  is  limited  to  laws  as  to  the  control,  appropri- 
ation, use  or  distribution  of  water  in  irrigation  or  for 
municipal  or  other  uses  of  the  same  nature.  It  therefore 
has  primary,  if  not  exclusive,  reference  to  such  pro- 
prietary rights.  The  phrase  "any  vested  right  acquired 
therein"  further  emphasizes  the  application  of  the  sec- 
tion to  property  rights.  There  is  nothing  in  the  para- 
graph to  suggest  a  broader  scope  unless  it  be  the  words 
"other  uses."  Those  words,  however,  are  confined  to 
rights  of  the  same  nature  as  those  relating  to  the  use  of 
water  in  irrigation  or  for  municipal  purposes." 

3.  If  the  PUD  as  owner  of  shorelands  were  regarded  as 
a  riparian  owner,  such  status  would  not  carry  with  it  any 
right  to  the  use  of  the  waters  of  the  Pend  Oreille  River.  It  is 
well  established  in  the  jurisprudence  of  Washington  that 
riparian  rights  do  not  exist  in  navigable  waters.  It  was  first 
so  held  in  Eisenhach  v.  Hatfield,  2  Wash.  236,  26  Pac.  539 
(1891).  Eisenhach  has  been  followed  in  an  unbroken  line  of 
authority.  In  an  article  entitled  Washington  Water  Rights  - 
A  Sketch,  31  Wash.  L.  Rev.  243,  246  (1956),  the  author. 
Professor  Arval  A.  Morris  stated: 

". . .  Riparian  rights  do  not  exist  in  navigable  water 
courses, ..." 

Also  see  Port  of  Seattle  v.  Oregon  and  Washington  Rail- 
road Co.,  255  U.S.  56,  66-67  (1921). 
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4.  The  PUD  states  (App.  Br.  53)  that  before  enactment 
in  1917  of  a  code  in  Washingon  estabhshing  appropriation 
rights  and  procedures,  no  appropriation  was  necessary  to  es- 
tablish a  right  to  build  a  dam  on  the  Pend  OreiUe  River. 
This  is  incorrect.  Chapter  CXLII  of  the  Session  Laws  of 
1891  (p.  327)  provided  a  statutory  system  of  appropriation 
whereby  ". . .  as  between  appropriations  the  first  in  time  is 
first  in  right."  This  statute  is  quoted  at  Horowitz,  Riparian 
and  Appropriation  Rights  to  the  Use  of  Water  in  Washing- 
ton, 7  Wash.  L.  Rev.  197,  203  (1932). 

There  is  no  showing  that  any  predecessor  in  interest  of 
the  PUD  ever  appropriated  the  waters  of  the  Pend  Oreille 
River  before  the  passage  of  the  1917  Water  Code,  or  at  any 
time.  Thus  the  precedessors  of  the  PUD  had  no  water  rights 
which  vested  before  the  passage  of  the  Washington  Water 
Code  in  1917  or  the  Federal  Power  Act  in  1920. 

In  view  of  the  foregoing  principles,  Mr.  Courtney  pro- 
ceeded on  a  basically  incorrect  premise  when  he  assumed 
that  the  PUD  owned  the  right  to  appropriate  the  waters  of 
the  Pend  Oreille  River  for  power  purposes. 

3.  Failure  to  Evaluate  Acquisition  of  Remaining  Property 

Mr.  Courtney  failed  to  evaluate  in  any  meaningful  way 
the  amount  which  a  dam  proprietor  would  have  had  to  pay 
for  acquisition  of  the  remaining  non-federal  rights  in  the 
area.  Mr.  Courtney  used  a  judgment  figure  of  $500,000  to 
clean  up  the  remaining  rights  in  the  reservoir.  (R.  Tr.  1432, 
1445) .  He  had  no  breakdown  of  this  figure  (R.  Tr.  1429) , 
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nor  could  he  tell  what  project  boundaries  he  had  assumed. 
(R.  Tr.  1430). 

The  $7,500,000  figure  was  not  obtained,  as  one  might 
assume,  on  the  basis  that  a  dam  builder  would  pay  $7,500,- 
000  for  the  PUD  rights  and  another  $500,000  for  the  bal- 
ance of  the  non-federal  property.  (R.  Tr.  1433) .  It  will  be 
recalled  that  Mr.  Vaughan  came  to  a  figure  of  $8,400,000  for 
total  land  value,  and  then  deducted  $100,000,  a  judgment 
figure  for  private  acquisitions.  Mr.  Courtney  did  not  do  this: 

"Q  Do  I  assume,  then,  that  you  came  to  some  figure  at 
some  stage  in  your  calculations  of  8  million  dollars 
and  then  reduced  it  to  7  million,  five? 

A  No,  no,  no,  no.  That  is  not  it  at  all.  No,  I  have 
never  had  a  figure  in  my  mind  of  8  million."  (R. 
Tr.  1433). 

One  might  reasonably  ask  how  he  could  arrive  at  the 
figure  of  $7,500,000  without  making  some  deduction  of 
$500,000.  Maybe  the  explanation  lies  in  his  agreement  with 
the  statement  that  the  figure  of  $7,500,000  represented  the 
value  "of  the  dam  site  and  reservoir  as  an  integrated  whole." 
(R.  Tr.  1416).  If  it  did,  then  Mr.  Courtney  should  have 
reduced  his  figure  to  $7,000,000.  But  Mr.  Courtney  made 
no  explanation  of  this.  Nor  did  his  estimate  of  $7,500,000 
include  the  cost  of  necessary  relocation  of  mine  facilities. 
(R.  Tr.  1434).  Yet  the  matter  of  mine  relocation  is  not 
something  which  someone  could  reasonably  overlook.  In- 
pounding  of  a  reservoir  to  an  elevation  of  1990  feet  above  1 
sea  level  would  directly  flood  the  Pend  Oreille  Mine  unless 
certain  facilities  were  modified.  (R.  Tr.  1575).  When  asked 


51 
whether  he  knew  that  Seattle  had  been  required  by  FPC  in 
its  order,  pubUshed  in  1961,  to  relocate  mine  facilities,  he 
replied: 

"I  wouldn't  be  at  all  surprised."  (R.  Tr.  1435) . 

D.  SPECIFICATION  OF  ERRORS  NOS.  4,  5  and  7 
(App.  Br.  45-46,  49) 

These  specifications  appear  to  be  purely  formal,  with  no 
argument  of  substance  and  no  citation  of  authority  what- 
soever. Since  specifications  5  and  7  are  not  argued  separately 
from  other  contentions,  we  make  no  separate  reply. 

In  specification  4  the  District  states  that  it  was  incum- 
bent upon  the  City,  after  the  PUD's  evidence  was  stricken, 
to  put  in  additional  evidence  of  value.  The  PUD  contends 
that  Seattle's  witnesses  ignored  power  site  value.  (App.  Br. 
45) .  This  is  incorrect.  Messrs.  Butler  and  McQuigg  inspected 
numerous  hydro  plants  in  the  Northwest  and  analyzed  many 
transactions  in  connection  with  the  property  acquired  for 
the  projects.  (R.  Tr.  90-97,  250-257) .  They  considered  very 
carefully  the  possibility  that  lands  in  reservoirs  might  bring 
a  premium  on  such  account.  They  found  no  such  increment 
in  value  to  have  been  paid  for  uplands  or  shorelands.  (R.  Tr. 
97,  119,  248) .  One  of  the  City's  witnesses  as  to  value,  Mr. 
Butler,  had  had  extensive  past  experience  in  appraising  prop- 
erties to  be  used  in  reservoirs  (R.  Tr.  82),  and  presented 
data  concerning  comparable  transactions,  including  prop- 
erties used  for  abutments  of  large  dams.  (R.  Tr.  109-120). 

After  a  thorough  analysis  of  the  subject,  Messrs.  Butler 
and  McQuigg  concluded  that  the  adaptability  of  the  PUD's 
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property  for  reservoir  purposes  did  not  enhance  its  value  for 
its  otherwise  highest  and  best  use,  reforestation.   (R.  Tr. 
134,  241). 

POINT  II 

PUD  IS  NOT  ENTITLED  TO  SEVERANCE  DAMAGE 

SPECIFICATION  OF  ERROR  NO.  6 

(App.  Br.  46-48) 

The  PUD  contends  that  the  trial  judge  erred  in  reject- 
ing, in  pretrial  proceedings,  its  claim  to  severance  damages 
and  states  that  this  error  was  compounded  by  his  refusal  to 
hear  evidence  in  support  of  the  claim. 

First,  we  should  consider  what  the  PUD  means  by  sever- 
ance damages.  Part  of  its  upland  tract  was  taken.  Conceiv- 
ably there  could  have  been  damage  to  the  portion  not  taken. 
But  the  PUD's  own  witnesses  testified  that  this  tract  was 
worth  as  much  after  the  take  as  it  was  before.  (Vaughan 
R.  Tr.  1097,  Courtney  R.  Tr.  1399). 

The  PUD's  theory  of  severance  was  that  it  was  entitled 
to  be  compensated,  as  its  counsel  put  it,  for  backing  up  the 
water  on  Box  Canyon.  (R.  PCF  50,  62-64).  In  its  pretrial 
contentions,  which  were  rejected  by  the  court,  the  PUDB 
sought  compensation  for  the  backwater  effect  which  the 
Boundary  project  would  have  on  the  Box  Canyon  project. 
(Tr.  46).* 


*  Diminution  in  output  of  an  upstream  project  by  the  over- 
lap of  a  downstream  hydroelectric  project  was  considered 
in  Public  Utility  Dist.  No.  1  of  Douglas  County  v.  FPC, 
242  F.2d  672  (9th  Cir.  1957). 
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The  parties  reached  an  agreement  on  December  20,  1965, 
after  the  filing  of  the  PUD's  opening  brief,  setthng  the  mat- 
ter of  compensation  to  be  paid  the  District  for  encroach- 
ment. The  parties  have  stipulated  that  this  court  may  con- 
sider the  agreement  on  this  appeal.  A  copy  of  the  stipula- 
tion and  agreement  is  attached  to  this  brief  as  Appendix  "A". 
The  court's  attention  is  invited  to  the  following  paragraph: 

"6.  Upon  the  properly  authorized  execution  of  his  agree- 
ment by  the  parties  hereto,  the  claim  made  by  PUD  in 
the  aforementioned  condemnation  action  with  reference  to 
the  destruction  of  production  capacity  of  Box  Canyon  Dam 
by  reason  of  encroachment  by  the  Boundary  Project  Reser- 
voir and  referred  to  above  shall  be  deemed  settled  and  elim- 
inated from  said  condemnation  action  without  prejudice  to 
any  and  all  other  claims  and  contentions  asserted  by  PUD 
in  said  condemnation  action  . . ." 

In  view  of  the  foregoing  agreement  and  in  view  of  the 
uncontroverted  testimony  that  no  damage  was  incurred  to 
the  remaining  part  of  the  PUD's  uplands  by  reason  of  the 
partial  taking,  we  are  unable  to  divine  any  issue  remaining 
in  the  case  relating  to  "severance".  Any  damage  beyond 
encroachment  loss  or  damage  to  the  remaining  uplands 
would  be  damages  for  the  fact  that  the  Federal  Power  Com- 
mission decided  to  Hcense  Boundary  to  the  City,  rather  than 
Z  Canyon  to  the  District.  Clearly,  it  was  the  order  of  the 
FPC  and  not  the  taking  of  the  PUD's  properties  which  pre- 
vented the  District  from  constructing  the  Z  Canyon  project 
and  integrating  its  operation  with  Box  Canyon. 
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In  the  Grand  River  Dam  Authority  litigation,  referred  to 
repeatedly  in  the  PUD's  brief,  the  Authority  proposed  a 
three  dam  development  of  the  Grand  River  in  Oklahoma. 
The  Grand  River,  itself,  was  not  navigable,  but  its  flow 
affected  the  navigable  Arkansas  River.  The  United  States 
determined  to  develop  one  of  these  sites.  The  Authority 
claimed  that  it  was  entitled  to  compensation  for  dam  site 
value  and  also  severance  damages  to  its  two  upstream  proj- 
ects. The  Court  of  Claims  held  that  it  was  entitled  to  com- 
pensation for  its  water  power,  which  holding  was  reversed 
by  the  United  States  Supreme  Court.  However,  on  the 
issue  of  severance  damages  the  Court  of  Claims  said  in  Grand 
River  Dam  Authority  v.  United  States,  175  F.  Supp.  153, 
157  (Ct.  CI.  1959) : 

"As  to  the  items  of  severance  damages,  we  believe 
that  these  were  in  the  nature  of  indirect  or  consequen- 
tial damages  and  therefore  not  compensable.  Mitchell 
V.  United  States,  267  U.S.  341,  45  S.  Ct.  293,  69  L.  Ed. 
644;  Omnia  Commercial  Company  v.  United  States,  261 
U.S.  502,  43  S.  Ct.  437,  67  L.  Ed.  773." 

In  its  reversal  of  the  Court  of  Claims  holding  that  the 
Authority  was  entitled  to  compensation  for  the  taking  of 
water  power,  the  United  States  Supreme  Court  said,  in 
United  States  v.  Grand  River  Dam  Authority,  363  U.S.  229, 
233  (1960): 

". . .  When  the  United  States  appropriates  the  flow 
either  of  a  navigable  or  a  nonnavigable  stream  pursuant 
to  its  superior  power  under  the  Commerce  Clause,  it  is 
exercising  established  prerogatives  and  is  beholden  to 
no  one.  Plainly  under  our  decisions  it  could  license  an- 
other to  build  the  project  and  operate  it.  If  respondent 
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sued  for  damages  for  failure  of  the  Federal  Government 
to  grant  it  a  license  to  build  the  Ft.  Gibson  project,  it 
could  not  claim  that  something  of  right  had  been  with- 
held from  it.  So  it  is  when  the  United  States  exercises 
its  prerogative  by  building  the  project  itself."  (emphasis 
supplied) . 

It,  therefore,  follows  that  the  PUD  may  not  do  by  indi- 
rection what  it  cannot  do  directly,  namely,  recover  com- 
pensation for  the  exercise  by  the  United  States  of  its  sov- 
ereign prerogative  granted  to  it  by  the  Commerce  Clause 
of  the  Constitution,  Article  I,  Sec.  8,  cl.  3  Also  see  United 
States  V.  Willow  River  Power  Co.,  324  U.S.  499  (1945). 

The  PUD's  claim  for  "severance"  is,  moreover,  essentially 
a  claim  for  damages  for  frustration  of  its  business  plans  to 
construct  Z  Canyon.  The  United  States  Supreme  Court 
passed  on  a  closely  analogous  point  in  United  States  v.  Grand 
River  Dam  Authority,  363  U.S.  229  (1960).  There,  as  we 
have  seen,  the  Court  overruled  the  Court  of  Claims  and  held 
that  no  compensation  for  power  site  value  was  payable  be- 
cause there  was  no  taking  of  an  existing  power  project,  only 
a  prospective  project.  The  Court  observed: 

"The  Court  of  Claims  erred  in  failing  to  distinguish 
between  an  appropriation  of  property  and  the  frustra- 
tion of  an  enterprise  by  reason  of  the  exercise  of  a  su- 
perior governmental  power.  Here  respondent  has  done 
no  more  than  prove  that  a  prospective  business  oppor- 
tunity was  lost.  More  than  that  is  necessary  as  Omnia 
Commercial  Co.  v.  United  States,  261  U.S.  502,  67  L.  ed. 
773,  43  S  Ct  437,  holds.  In  that  case  the  claimant  stood 
to  make  large  profits  from  a  contract  it  had  with  a  steel 
company.  But  the  United  States,  pursuant  to  the  War 
Power,  requisitioned  the  company's  entire  steel  produc- 
tion. Suit  was  brought  in  the  Court  of  Claims  for  just 
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compensation.  The  Court,  after  pointing  out  that  many 
laws  and  rulings  of  Government  reduce  the  value  of 
property  held  by  individuals,  noted  that  there  the  Gov- 
ernment did  not  appropriate  what  the  claimant  owned 
but  only  ended  his  opportunity  to  exploit  a  contract. 
'Frustration  and  appropriation  are  essentially  different 
things.'  Id.  261  US  at  513.  And  see  Mitchell  v.  United 
States,  267  US  341,  345,  69  L.  ed.  644,  648,  45  S  Ct 
293;  United  States  ex  rel.  Tennessee  Valley  Authority 
V.  Powelson,  319  US  266,  281-283,  87  L  ed  1390,  1400- 
1402,  63  S  Ct  1047.  No  more  need  be  said  here."  (363 
U.S.  at  p.  236). 

Also  see  Winn  v.  United  States,  272  F.2d  282  (9th  Cir. 
1959) ;  United  States  v.  561.14  Acres  of  Land,  206  F.  Supp. 
816,  825-826  ( W.D.  Ark.  1962) . 

The  PUD  was  made  whole  for  any  possible  damage  to 
Box  Canyon  by  the  encroachment  agreement,  Appendix  "A" 
hereto.  Its  fanciful  claim  that  it  is  entitled  to  something 
more  on  the  basis  that  Box  Canyon  and  Z  Canyon  were 
part  of  the  same  integrated  plant  and  system  was  disposed 
of  by  the  Federal  Power  Commission  (26  FPC  65),  and 
concluded  against  it  by  the  District  of  Columbia  Court  of 
Appeals. 

That  court,  in  the  direct  review  proceedings  from  the  FPC 
orders,  passed  on  the  matter  and  held: 

". . .  For,  it  does  not  appear  that  the  land  owned  by 
PUD  and  needed  by  Seattle  is  a  part  of  the  former's 
electric  plant  or  system  which  the  Washington  statute 
protects  from  condemnation  by  a  city  or  town.  The 
record  does  not  show  that  the  property  here  involved 
is  used  by  PUD  in  its  operations,  or  that  in  the  future 
it  will  be  useful  to  PUD  in  any  way  except  in  connec- 
tion with  its  Z  Canyon  project  which  has  been  fore 
closed  by  the  grant  of  the  license  to  Seattle.  So,  aft 
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the  City's  license  is  finally  affirmed  and  it  begins  con- 
demnation, the  site  now  owned  by  PUD  will  not  be  in 
any  sense  a  part  of  its  electric  plant  or  system  and  the 
State  statute,  even  if  in  this  situation  it  were  effective 
according  to  its  terms,  would  not  prevent  Seattle  from 
condemning  the  needed  land."   (308  F.2d  318,  323) . 

POINT  III 

PUD'S  CASE  FOR  POWER  SITE  VALUE  FAILED 

BECAUSE  OF  ITS  FAILURE  TO  SHOW  REASONABLE 

PROBABILITY  OF  DEVOTING  PROPERTY  TO 

RESERVOIR  USE 

In  pretrial  proceedings  the  District  Judge  ruled  that  he 
would  permit  the  PUD  to  show  that  "in  the  reasonably 
near  future  it  could  utilize  this  property  for  power  site  pur- 
poses." (R.  HPO  130).  The  judge  reminded  the  PUD  of 
this  ruling  during  the  argument  on  the  City's  motion  to 
strike  Mr.  Vaughan's  testimony.  (R.  Tr.  1281) .  The  court 
entered  findings  to  the  effect  that  a  developer  of  either  the 
Boundary  or  Z  Canyon  site  could  not  put  the  remaining 
properties  together  without  condemnation,  except  for  a  Z 
Canyon  project  to  a  pool  elevation  of  1885  feet.  (Tr.  88y 
94-95). 

The  PUD  does  not  challenge  any  of  the  court's  findings 
in  its  specification  of  errors.  Hence,  it  is  accepted  as  verity 
on  this  appeal  that  the  PUD  could  not  be  awarded  power 
site  value,  in  any  event,  except  for  such  power  site  value 
as  might  inhere  in  the  possibility  of  constructing  a  low  dam 
at  Z  Canyon. 

Any  claim  that  a  purchaser  of  the  PUD's  rights  would 
pay  for  the  "power  site  value"  of  low  Z  Canyon  would  be 
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pure  speculation.  Anyone  who  would  buy  the  PUD  property 
on  the  prospect  of  building  a  low  dam  at  Z  Canyon  would 
be  relying  on  the  assumption  that  the  Federal  Power  Com- 
mission would  ignore  its  obligation  to  "promote  the  compre- 
hensive development  of  the  water  resources  of  the  nation . . ." 
First  Iowa  Hydro-Electric  Coop.  v.  FPC,  328  U.S.  152,  180- 
181  (1946) .  It  is  possible  that  the  Commission  might  license 
a  dam  to  be  built  in  stages.  But  it  seems  imlikely  in  the 
extreme  that  the  Commission  would  license  a  project  at  Z 
Canyon  and  thus  destroy  the  irreplaceable  water  resource 
between  Z  Canyon  and  the  Canadian  border.  There  can  be 
no  doubt,  as  found  by  the  FPC  examiner,  that  the  Boundary 
and  Z  Canyon  sites  are  mutually  exclusive.  (26  FPC  61). 
The  Commission  confirmed  the  examiner's  finding  that 
Boundary  project,  to  elevation  1990,  was  the  optimum  de- 
velopment of  the  reach  of  the  Pend  Oreille  River  from  Box 
Canyon  to  the  border.  (26  FPC  54,  139-140,  Finding  101). 
There  is  no  market  for  the  second  best  site  in  a  navigable 
reach  of  a  river,  controlled  by  FPC,  which  is  committed  to 
full  development  by  its  charter,  the  Federal  Power  Act.  The 
only  reason  the  PUD  acquired  uplands  at  Z  Canyon  was 
because  they  happened  to  be  included  in  a  package  of  rights 
they  needed  for  Box  Canyon. 

POINT  IV 

VALUATION  METHODS  USED  BY  GRAND  HYDRO 

AND  TWIN  CITY  APPRAISERS  WERE  NEVER 

JUDICIALLY  APPROVED  AND  WERE,  IN  ANY 

EVENT,  DIFFERENT  THAN  THOSE  EMPLOYED 

BY  PUD  APPRAISERS 

The  PUD  contends  that  it  tailored  its  valuation  testimony 
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to  fit  testimony  of  similar  character  in  litigation  known  as 
the  Grand  Hydro  and  Twin  City  cases  (App.  Br.  57-63) . 

The  PUD  cites  three  opinions  on  page  61  of  its  brief  re- 
lating to  Grand  Hydro.  It  then  quotes  from  the  two  opinions 
of  the  Oklahoma  Supreme  Court  (139  P.2d  798  and  201  P.2d 
225),  and  from  the  opinion  of  the  United  States  Supreme 
Court  (335  U.S.  359)  (App.  Br.  61-62) .  None  of  these  quo- 
tations constitutes  an  approval  of  the  methods  used  by  the 
appraisers.  Rather,  there  is  no  discussion  anywhere  in  any 
of  the  three  opinions  as  to  the  methods  used.  The  quota- 
tions indicate  nothing  more  than  a  holding  that  Grand 
Hydro  was,  under  the  facts,  entitled  to  power  site  value.  The 
sole  issue  before  the  United  States  Supreme  Court  was 
whether  power  site  value  was  payable.  The  Court  held,  5-4, 
that  it  was.  Nowhere,  either  in  the  United  States  Supreme 
Court  opinion,  or  in  the  opinions  of  the  Oklahoma  court,  is 
there  any  discussion  of  the  propriety  of  the  valuation  meth- 
ods used  by  any  expert  witness. 

We  turn  now  to  the  five  opinions  in  the  Twin  City  litiga- 
tion cited  by  the  PUD  at  page  58  of  its  brief.  The  PUD 
points  out  that  ultimately  the  United  States  Supreme  Court 
(350  U.S.  222)  reversed  the  lower  court  holdings  that  the 
landowner  was  entitled  to  power  site  value.  (App.  Br.  60). 
Hence,  the  United  States  Supreme  Court  had  no  occasion 
to  pass  upon  the  propriety  of  any  of  the  valuation  testi- 
mony relied  upon  by  the  District  as  analogous  here.  We  also 
note  that  in  neither  of  the  Circuit  Court  of  Appeals  opin- 
ions (215  F.2d  592  and  221  F.2d  299)  is  there  any  discussion 
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of  the  valuation  methods  used  by  the  landowners'  experts. 
The  sole  challenge  by  the  Government  to  this  testimony 
appears  to  have  been,  that  as  a  matter  of  law,  no  power  site 
value  was  payable.  The  only  District  Court  opinion  which 
explains  the  method  of  valuation  is  that  of  Judge  Wyche  at 
114  F.  Supp.  719.  Here  again,  the  Government  does  not  ap- 
pear to  have  challenged  the  valuation  methods  used  by  the 
experts.  It  is,  therefore,  difficult  to  understand  how  Judge 
Wyche's  opinion  can  be  construed  as  approval  of  these 
methods.  The  methods  used  were  not  in  issue.  Moreover,  it 
appears  that  the  Commissioners,  whose  report  was  reviewed 
by  Judge  Wyche,  relied  primarily  upon  the  testimony  of 
Dr.  William  P.  Creager.  (114  F.  Supp.  724).  The  PUD  de- 
scribes the  method  used  by  Dr.  Creager,  adopted  by  the 
Commissioners: 

"Dr  Creager  determined  that  the  armual  cost  of  pro- 
ducing hydro  power  at  a  contemplated  project  on  the 
undeveloped  lands  was  $139,000  less  than  the  annual 
cost  of  producing  a  like  amount  of  power  by  steam.  He 
capitalized  this  sum  at  6  percent,  which  gave  the  po- 
tentially-integrated power  site  a  theoretical  value  of 
approximately  $2,3000,000."   ( App.  Br.  59) . 

Thus,  the  crucial  testimony  in  Twin  City  was  a  capitaliza- 
tion of  benefits  method  based  on  a  comparison  with  a  hypo- 
thetical steam  plant. 

The  PUD,  in  this  case,  however,  informed  the  court  be- 
fore its  value  witnesses  commenced  their  testimony  that  it 
was  not  employing  the  capitalization  method.  (R.  Tr.  528- 
529). 
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Later,  Mr.  Vaughn,  the  PUD's  principal  witness  as  to 
value,  testified  that  he  did  not  deem  either  the  steam  com- 
parison method  which  he  called  the  "theory  of  substitution" 
(R.  Tr.  1081)  or  the  capitalization  of  income  method  (R. 
Tr.  1084)  to  be  appropriate.  Mr.  Courtney,  the  PUD's  other 
value  witness,  also  testified  that  he  discarded  the  steam 
comparison  and  capitalization  of  income  approaches  as  im- 
proper. (R.  Tr.  1419,  1444) .  Mr.  Courtney  testified  on  direct 
that  his  valuation  in  the  Twin  City  case  was  worked  out 
on  the  basis  of  capitalization  of  earnings,  to  which  he  ap- 
plied a  judgment  factor.  (R.  Tr.  1391). 

L  Since  the  basic  method  which  was  used  by  the  witnesses 
in  Twin  City  was  discarded  by  the  PUD's  value  witnesses, 
the  Twin  City  testimony  does  not  constitute  a  precedent  of 
any  sort  for  the  methods  used  in  this  case. 

POINT  V 

THE  "TAKING"  OF  THE  POWER  VALUE  OF  THE 

PUD'S  PROPERTIES  IS  NOT  COMPENSABLE 

BECAUSE  OF  THE  FEDERAL  NAVIGATION 

SERVITUDE 

The  City's  contention,  set  out  in  the  Pretrial  Order,  that 
no  power  site  value  should  be  included  in  the  award  to  the 
PUD  because  of  the  federal  navigation  servitude  (Tr.  41- 
42)  was  overruled  by  the  District  Judge  in  the  hearing  on 
the  Pretrial  Order.  The  judge  said,  "I  don't  think  that  the 
dominant  servitude  has  been  shown  to  control  here,  that  the 
licensee  is  in  a  different  position  than  the  sovereign."  (R. 
HPO  130). 
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The  application  of  the  federal  navigation  servitude  doc- 
trine to  the  instant  proceedings  is  the  subject  of  the  City's 
cross  appeal.  To  avoid  repetition,  we  ask  the  court  to  con- 
sider our  argument  in  support  of  our  cross  appeal  as  an 
additional  ground  upholding  the  judgment  below.  In  other 
words,  if  the  court  upholds  the  application  of  the  doctrine 
to  the  PUD's  property,  the  various  specifications  of  error  of 
the  District  concerned  with  admissibility  of  the  testimony 
of  their  witnesses  concerning  power  site  value  need  not  be 
considered.  If  the  doctrine  applies,  the  testimony  of  the 
PUD's  witnesses  concerning  power  site  value  was  properly 
rejected  on  the  ground  that  under  the  doctrine  no  compen- 
sation is  payable  for  power  value. 

PART  TWO 
OPENING  BRIEF  OF  CITY  AS  APPELLANT 

JURISDICTION 

This  is  a  cross  appeal  from  entry  of  judgment  in  favor  of 
the  landowner  in  a  condemnation  proceeding  under  Section 
21  of  the  Federal  Power  Act  (16  U.S..C  §  814).  This  court 
has  jurisdiction  under  28  U.S.C.  §  1291. 

STATEMENT  OF  THE  CASE 

The  sole  issue  involved  in  this  cross  appeal  is  whether  the 
trial  judge  correctly  included  in  the  award  to  the  land- 
owner, PUD,  amounts  for  its  property  interests  lying  below 
the  line  of  ordinary  high  water.  If  this  court  sustains  our 
view,  no  further  proceedings  will  be  necessary  to  determine 
the  correct  amount  of  compensation,  since  the  findings  ent- 
ered by  the  trial  court  set  separate  values  on  each  of  the 
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interests  owned  by  the  PUD.  The  court  found  the  fair  mar- 
ket value  of  the  uplands  taken  to  be  $1,430.00  and  of  the 
easement  to  the  gaging  stations  to  be  $1.00.  (Tr.  94) .  Hence, 
full  compensation  to  the  PUD  for  all  of  its  property  above 
the  line  of  ordinary  high  water  would  be  $1,431.00.  The  City 
proposed  conclusions  of  law,  at  the  end  of  the  case,  which, 
if  adopted,  would  have  recognized  the  application  of  the 
federal  navigation  servitude  doctrine  and  would  have  pro- 
vided that  the  PUD  was  entitled  to  $1,431.00  for  its  prop- 
erty interests.  (Tr.  51-52). 

SPECIFICATION  OF  ERRORS 

1.  Allowance  of  compensation  to  the  PUD  for  its  interests 
in  shorelands  lying  below  ordinary  high  water  of  the  Pend 
Oreille  River.  (Tr.  95,  96) . 

2.  Rejection  of  the  following  Conclusions  of  Law  proposed 
by  the  City: 

"V 
The  "taking"  of  the  power  value  of  defendant's  properties 
is  not  compensable  because  of  the  applicability  of  the  fed- 
eral navigation  servitude  doctrine.  Because  of  the  applica- 
tion of  said  doctrine  aforesaid,  defendant  is  not  entitled  to 
compensation  of  any  sort  for  any  of  its  property  interests 
lying  below  the  line  of  ordinary  high  water  of  the  Pend 
Oreille  River. 

VI 

Defendant  is  entitled  to  compensation  in  the  amount  of 
One    Thousand    Four    Hundred    and    Thirty-One    Dollars 
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($1,431.00)  for  the  taking  by  plaintiff  of  defendant's  prop- 
erty and  property  interests  set  forth  and  described  in  para- 
graph IX  of  the  Findings  of  Fact  herein,  which  sum  includes 
the  damage  to  the  portion  of  Parcel  1  which  is  not  taken." 
(Tr.  51-52). 

SUMMARY  OF  ARGUMENT 

1.  The  federal  navigation  servitude  precludes  compensa- 
tion for  any  lands  lying  below  the  line  of  ordinary  high 
water  of  a  navigable  stream.  The  same  doctrine  precludes 
compensation  for  water  power  value  of  lands  adjacent  to  a 
navigable  stream,  but  lying  above  the  line  of  ordinary  high 
water.  g 

2.  Seattle,  as  agent  and  licensee  of  the  United  States  im-  I 
der  the  Federal  Power  Act,  in  exercising  rights  under  Section 
21  of  that  Act  (16  U.S.C.  §  814)  is  vested  with  the  full 
measure  of  the  federal  power  of  eminent  domain.  The  "tak- 
ing" of  the  property  interests  of  the  PUD  lying  below  or-  I 
dinary  high  water  by  Seattle  is,  therefore,  in  law  the  act  of 
the  federal  government  and  is  not  compensable.  Likewise, 
the  "taking"  of  water  power  value  of  the  PUD  uplands  is 
non-compensable.  I 

POINT  I 

THE  FEDERAL  NAVIGATION  SERVITUDE 
PRECLUDES  ANY  COMPENSATION  FOR 
SHORELANDS  AND  ANY  WATER  POWER  , 

VALUE  FOR  UPLANDS  { 

Two  recent  decisions  by  the  United  States  Supreme  Court 
have  crystallized  the  doctrine  of  the  navigation  servitude  as 
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it  applies  to  projects  authorized  by  the  federal  government 
in  aid  of  interstate  and  foreign  commerce.  The  first  con- 
firmed the  fact  that  compensation  is  precluded  for  any  water 
power  value  of  lands  adjacent  to  a  navigable  stream  but 
above  the  line  of  ordinary  high  water.  United  States  v.  Twin 
City  Power  Co.,  350  U.S.  222  (1956).  The  second  confirmed 
the  rule  that  no  compensation  is  payable  for  interests  lying 
below  that  line.  United  States  v.  Virginia  Elec.  &  Power  Co., 
365  U.S.  624  (1961). 

In  the  Twin  City  case,  the  United  States,  in  execution  of 
a  congressionally  approved  project  for  the  comprehensive 
development  of  the  Savannah  River  Basin  (§  10  of  Flood 
Control  Act  of  1944,  58  Stat.  887),  condemned  certain  up- 
lands along  the  navigable  Savannah  River  owned  by  the 
Twin  City  Power  Company,  which  had  acquired  them  for 
the  development  of  a  power  project.  The  District  Court  and 
Court  of  Appeals  (Fourth  Circuit)  included  in  the  compen- 
sation awarded  for  the  land  an  amount  for  the  value  of  the 
land  as  a  prospective  hydroelectric  power  site.  The  Supreme 
Court,  speaking  through  Justice  Douglas  for  a  five  member 
majority,  reversed,  holding  that  compensation  need  not  be 
paid  for  the  asserted  water  power  value  of  the  company's 
lands  above  high-water  mark  because  of  a  superior  dominant 
navigation  servitude: 

"The  interest  of  the  United  States  in  the  flow  of  a 
navigable  stream  originates  in  the  Commerce  Clause. 
That  Clause  speaks  in  terms  of  power,  not  of  property. 
But  the  power  is  a  dominant  one  which  can  be  asserted 
to  the  exclusion  of  any  competing  or  conflicting  one.  The 
power  is  a  privilege  which  we  have  called  *a  dominant 
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servitude*  [citations]  or  a  'superior  navigation  easement' 
..."  (p.  224-25). 

The  Court  quoted  as  controlling  the  earlier  case  of  United 
States  V.  Chandler- Dunbar  Water  Power  Co.,  229  U.S.  53 
(1913)  wherein  it  had  been  said: 

". .  .'Ownership  of  a  private  stream  wholly  upon  the 
lands  of  an  individual  is  conceivable;  but  that  the  run- 
ning water  in  a  great  navigable  stream  is  capable  of 
private  ownership  is  inconceivable'. . ."  (350  U.S.  at 
226). 

While  four  Justices,  Burton,  Frankfurter,  Minton  and 
Harlan  dissented  in  Twin  City,  the  subsequent  1961  decision 
of  the  Court  in  the  Virginia  Electric  &  Power  Co.  case,  makes 
it  clear  that  the  navigation  servitude  doctrine  of  Twin  City 
is  now  accepted  law.  All  of  the  Justices,  majority  and  dis- 
senters, in  the  Virginia  Electric  case  were  agreed  that  the 
navigation  servitude  doctrine  precluded  payment  of  compen- 
sation on  construction  of  a  federal  project  in  a  navigable 
stream  for  power  value  of  fast  lands  adjacent  to  a  stream 
above  ordinary  high  water,  or  any  compensation  for  lands 
or  interests  below  the  ordinary  high-water  mark: 

"...  A  classic  description  of  the  scope  of  the  power 
and  of  the  privilege  attending  its  exercise  is  to  be  found 
in  the  Court's  opinion  in  United  States  v.  Chicago,  M. 
St.  P.  &  P.  R.  Co.: 

"  'The  dominant  power  of  the  federal  Government, 
as  has  been  repeatedly  held,  extends  to  the  entire  bed 
of  a  stream,  which  includes  the  lands  below  ordinary 
high-water  mark.  The  exercise  of  the  power  within 
these  limits  is  not  an  invasion  of  any  private  prop- 
erty right  in  such  lands  for  which  the  United  States 
must  make  compensation.  [Citing  cases.]  The  damage 
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sustained  results  not  from  a  taking  of  the  riparian 
owner's  property  in  the  stream  bed,  but  from  the  law- 
ful exercise  of  a  power  to  which  that  property  has 
always  been  subject.'. . ." 

*     *     ^ 

"But  though  the  Government's  navigational  privilege 
does  not  extend  to  lands  beyond  the  high-water  mark 
of  the  stream,  the  privilege  does  affect  the  measure  of 
damages  when  such  land  is  taken.  In  United  States  v. 
Twin  City  Power  Co.  350  U.S.  222,  100  L  ed  240,  76 
S  Ct  259,  we  held  that  the  compensation  awarded  for 
the  taking  of  fast  lands  should  not  include  the  value  of 
the  land  as  a  site  for  hydroelectric  power  operations.  It 
was  pointed  out  that  such  value,  derived  from  the  loca- 
tion of  the  land,  is  attributable  in  the  end  to  the  flow  of 
the  stream  -  over  which  the  Government  has  exclusive 
dominion.  350  U.S.  at  225-227.  Thus,  just  as  the  naviga- 
tional privilege  permits  the  Government  to  reduce  the 
value  of  riparian  lands  by  denying  the  riparian  owner 
access  to  the  stream  without  compensation  for  his  loss 
[citations]  it  also  permits  the  Government  to  disregard 
the  value  arising  from  this  same  fact  of  riparian  location 
in  compensating  the  owner  when  fast  lands  are  appropri- 
ated. (365  U.S.  at  628,  629.) 

Thus  since  the  navigation  servitude  doctrine  of  the  Twin 
City  and  Virginia  Electric  &  Power  Co.  cases  applies  to  the 
PUD's  property  interests,  it  is  clear  (1)  that  no  compensa- 
tion is  payable  for  any  power  value  of  such  properties,  and 
(2)  that  no  compensation  whatever  need  be  paid  for  any 
of  the  PUD's  shoreland  interests,  which  by  definition  are 
below  the  ordinary  high-water  mark  of  the  Pend  Oreille 
River.  The  principle  of  these  cases  has  long  been  followed 
by  this  court.  Washington  Water  Power  Co.  v.  United  States, 
135  F.2d  541  (9th  Cir.  1943),  cert.  den.  320  U.S.  747  (1943) ; 
Continental  Land  Co.  v.  United  States,  88  F.2d  104  (9th  Cir. 
1937) ,  cert.  den.  302  U.S.  715  (1937) . 
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The  only  question,  not  passed  upon  by  the  foregoing 
authorities,  which  might  distinguish  them  from  the  instant 
case  is  whether  the  navigation  servitude  doctrine  appHes  to 
condemnations  under  section  21  of  the  Federal  Power  Act. 
For  the  reasons  to  follow,  we  believe  that  the  doctrine  ap- 
plies equally  to  the  federal  government  and  to  agencies  to 
whom  it  delegates  its  powers,  such  as  the  City  of  Seattle. 

POINT  II 

THE  NAVIGATION  SERVITUDE  APPLIES  TO 

CONDEMNATIONS  UNDER  SECTION  21  OF 

THE  FEDERAL  POWER  ACT 

While  the  matter  has  never  been  squarely  adjudicated, 
analysis  of  the  Federal  Power  Act  and  analogous  precedents 
leaves  no  doubt  that  the  navigation  servitude  is  applicable 
to  Seattle's  condemnation  under  section  21  of  the  PUD 
properties. 

It  is  now  conclusively  established  that  section  21  confers 
federal  eminent  domain  powers  on  licensees.  Public  Utility 
District  No.  1  of  Pend  Oreille  County  v.  FPC,  308  F.2d  318, 
321-323  (D.C.  Cir.  1962),  cert.  den.  372  U.S.  908  (1963); 
FPC  V.  Tuscarora  Indian  Nation,  362  U.S.  99,  118  (1960); 
and  City  of  Tacoma  v.  Taxpayers  of  Tacoma,  357  U.S.  320, 
340  (1958). 

The  District  of  Columbia  Circuit  in  its  opinion  in  the 
direct  review  proceedings  from  the  FPC  orders  upon  which 
the  instant  section  21  proceeding  is  based  quoted  the  fol- 
lowing language  from  the  Tacoma  case: 
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"We  believe  that  respondents'  construction  of  this 
language  is  in  error.  The  questioned  language  expressly 
refers  to  possible  "indebtedness  limitations"  in  the  City's 
Charter  and  "questions  of  this  nature,"  not  to  the  right 
of  the  City  to  receive  and  perform,  as  licensee  of  the 
Federal  Government  under  the  Federal  Power  Act,  the 
federal  rights  determined  by  the  Commission  and  dele- 
gated to  the  City  as  specified  in  the  license.  *  *  *' 
(Emphasis  added.)"  (308  F.2d  at  322-23). 


The  Circuit  Court  then  concluded: 

"What  precedes  makes  it  clear  that  the  State  statute 
here  involved,  even  if  according  to  its  own  terms  it  is 
applicable,  cannot  make  it  impossible  for  Seattle  as  a 
federal  licensee  to  condemn  under  the  federal  statute. 
Were  it  otherwise  -  i.e.,  if  indeed  the  limitation  of  the 
state-granted  right  of  eminent  domain  prevented  the 
exercise  of  federally-granted  power  of  condemnation  in 
the  area  proscribed  by  it  —  PUD's  argument  that  it  dis- 
ables Seattle  in  this  situation  could  not  be  upheld." 
(Emphasis  added.)    (308  F.2d  at  323). 

If  any  doubt  remained  that  Seattle  was  invested  with 
federal  rights  which  permitted  it  to  do  all  things  in  the  ex- 
ecution of  its  federal  license  which  the  United  States  might 
do  itself,  it  was  dispelled  by  the  United  States  Supreme 
Court's  summary  reversal  of  the  Washington  Supreme  Court 
in  Seattle  v.  Beezer,  376  U.S.  224  (1964).  There,  the  Court 
upheld  Seattle's  right  to  take  the  PUD's  property  in  these 
proceedings,  despite  the  conclusion  of  the  Washington  Su- 
preme Court  that  a  state  statute  forbade  the  taking.  The 
action  of  the  Court  should  be  interpreted  to  mean  that  Se- 
attle, in  these  Section  21  proceedings,  stands  in  the  shoes  of 
the  federal  government,  and  becomes  for  this  purpose  a  fed- 
eral instrumentality. 
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The  Second  Circuit  in  Tuscarora  Nation  of  Indians  v.  . 

Power  Authority  of  New  York,  257  F.2d  885  (2nd  Cir.  1958) ,  ' 

cert.  den.  358  U.S.  841  (1958),  recognized  that  a  licensee,  in  | 

bringing  section  21  proceedings  is  an  agency  of  the  federal  j 

government.  There  the  court  said:  • 

"The  direction  to  the  Federal  Power  Commission  was 
specific,  namely,  'to  issue  a  license  to  the  Power  Author- 
ity of  the  State  of  New  York  for  the  construction  and 
operation  of  a  power  project  with  capacity  to  utilize  all 
of  the  United  States  share  of  the  water  of  the  Niagara 
Power  permitted  to  be  used  by  International  agreement.' 
The  licensee  by  virtue  of  section  814  [section  21  of  the 
Federal  Power  Act]  becomes  vested  with  the  govern- 
mental power  of  eminent  domain.  The  exercise  of  the 
right  is  thus  the  act  of  an  agency  of  the  sovereign." 
(257  F.2d  at  894) . 

It  is  thus  now  firmly  established  that  Congress  delegated 
in  section  21  the  full  measure  of  its  federal  eminent  domain 
powers.  Earlier  cases  had  made  it  abundantly  clear  that 
Congress  may  delegate  its  eminent  domain  powers  to  non- 
federal agencies.  Alabama  Power  Co.  v.  Gulf  Power  Co.,  283 
F.  606,  616  (M.D.  Ala.  1922) ';  Missouri  v.  Union  Elec.  Lt.  & 
Power  Co.,  42  F.2d  692,  698  (W.D.  Mo.  1930)  (condemna- 
tion action  under  section  21  as  against  state-owned  land  de- 
voted to  public  use) ;  see  also  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.,  135  U.S.  641,  656-658  (1890)  (exercise  of 
eminent  domain  power  of  national  government  by  railroad 
corporation  against  Indian  lands)  f  Thatcher  v.  Tennessee 


'Cited  with  approval  in  First  Iowa  Hydro-Elec.  Coop.  v. 
FPC,  328  U.S.  152  at  176  (1946). 

^  Cited  with  approval  in  FPC  v.  Tuscarora  Indian  Nation, 
362  U.S.  99  at  121-122  (1961). 
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Gas  Transmission  Co.,  180  F.2d  644,  647-648  (5th  Cir.  1950), 
cert.  den.  340  U.S.  829  (delegation  of  federal  eminent  do- 
main powers  to  natural  gas  company  under  section  7  (h)  of 
Natural  Gas  Act  paraphrasing  section  21  of  Federal  Power 
Act) ;  Latinette  u.  City  of  St.  Louis,  201  F.  676  (7th  Cir. 
1912)  (City  of  St.  Louis,  Mo.  authorized  as  federal  agent  to 
condemn  land  in  Illinois  for  bridge  across  Mississippi  River) ; 
City  of  Davenport  v.  Three-Fifths  of  an  Acre  of  Land, 
147  F.  Supp.  794  (S.D.  Ill  1957) ,  aff'd  252  F.2d  354  (7th 
Cir.  1958)  (City  of  Davenport,  Iowa,  held  the  exclusive 
donee  of  federal  eminent  domain  power  over  navigable  wat- 
ers to  take  land  in  Illinois  dedicated  to  a  public  use  for  in- 
terstate bridge) .  In  Nichols  on  Eminent  Domain  (3rd  Ed.) , 
section  2.15,  the  principle  of  these  cases  is  summarized  as 
follows: 

". . .  In  such  cases  Congress  may  create  its  own  in- 
strumentalities or  use  those  already  existing  and  it  may 
give  to  a  corporation  organized  under  authority  of  a 
state  power  which  the  state  did  not  give  it  and  could 
not  constitutionally  have  given  it." 

The  conclusion  is  inescapable  that  Congress  in  delegating 
its  federal  eminent  powers  to  licensees  under  the  Federal 
Power  Act  granted  its  full  navigation  servitude  powers. 

First,  the  language  of  the  Act  specifically  confers  eminent 
domain  powers  for  the  purpose  of  developing  navigable  wa- 
terways. Section  21  of  the  Federal  Power  Act  expressly  au- 
thorizes licensees  to  exercise  a  right  of  eminent  domain  to 
acquire  - 

". . .  the  lands  or  property  of  others  necessary  to  the 
construction,  maintenance,  or  operation  of  any  dam, 
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reservoir,  diversion  structure,  or  the  works  appurtenant 
or  accessory  thereto,  in  conjunction  with  an  improv- 
ment  which  in  the  judgment  of  the  commission  is  desir- 
able and  justified  in  the  public  interest  for  the  purpose 
of  improving  or  developing  a  waterway  or  waterways 
for  the  use  or  benefit  of  interstate  or  foreign  commerce 
..."  (16  U.S.C.  §  814;  Emphasis  supplied.) 

The  federal  government,  through  the  Federal  Power  Com- 
mission, has  determined  the  necessity  of  the  taking  under 
section  21.  In  issuing  a  license  to  Seattle  for  the  Boundary 
project,  the  Commission  expressly  found,  in  the  terms  of  the 
Act,  that: 

". . .  The  Boundary  Project  as  hereinafter  authorized 
is  best  adapted  to  a  comprehensive  plan  for  this  devel- 
opment of  the  Pend  Oreille  River  for  the  use  or  benefit 
of  interstate  or  foreign  commerce,  for  the  improvement 
and  utlilization  of  water  power  development,  and  for 
other  beneficial  public  uses,  including  recreational  pur- 
poses." (26  F.P.C.  54,  at  139-140). 

The  language  of  section  21  authorizing  condemnation  for 
projects  for  "improving  or  developing  a  waterway  or  water- 
ways for  the  use  or  benefit  of  interstate  or  foreign  commerce" 
must  be  read  with  reference  to  section  4  (e)  of  the  Act  which 
grants  to  the  Commission  Congress'  full  authority  over  navi- 
gable waters  for  the  purposes  of  the  Act.  Section  4(e)  ex- 
pressly authorizes  the  Commission  to  issue  licenses: 

"...  for  the  purpose  of  constructing,  operating,  and 
maintaining  dams,  water  conduits,  reservoirs,  power 
houses,  transmission  lines,  or  other  project  works  neces- 
sary or  convenient  for  the  development  and  improve- 
ment of  navigation  and  for  the  development,  transmis- 
sion, and  utilization  of  power  across,  along,  from,  or  in 
any  of  the  streams  or  other  bodies  of  water  over  which 
Congress  has  jurisdiction  under  its  authority  to  regulate 
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commerce  with  foreign  nations  and  among  the  several 
States . . ."  (16  U.S.C.  §  797(e) ;  Emphasis  suppHed.) 

The  Supreme  Court  has  held  that  Section  4(e)  is  an  ex- 
ercise by  Congress  of  its  navigation  servitude  powers: 

"The  respondent  is  a  riparian  owner  with  a  valid  state 
license  to  use  the  natural  resources  of  the  state  for  its 
enterprise.  Consequently  it  has  as  complete  a  right  to 
the  use  of  the  riparian  lands,  the  water,  and  the  river 
bed  as  can  be  obtained  under  state  law.  The  state  and 
respondent,  alike,  however,  hold  the  waters  and  the 
lands  under  them  subject  to  the  power  of  Congress  to 
control  the  waters  for  the  purposes  of  commerce.  The 
power  flows  from  the  grant  to  regulate,  i.e.,  to  'prescribe 
the  rule  by  which  commerce  is  to  be  governed.'  This 
includes  the  protection  of  navigable  waters  in  capacity 
as  well  as  use.  This  power  of  Congress  to  regulate  com- 
merce is  so  unfettered  that  its  judgement  as  to  whether 
a  structure  is  or  is  not  a  hindrance  is  conclusive.  Its  de- 
termination is  legislative  in  character.  The  Federal  Gov- 
ernment has  domination  over  the  water  power  inherent 
in  the  flowing  stream.  It  is  liable  to  no  one  for  its  use  or 
non-use.  The  flow  of  a  navigable  stream  is  in  no  sense 
private  property;  *that  the  running  water  in  a  great 
navigable  stream  is  capable  of  private  ownership  is  in- 
conceivable.' Exclusion  of  riparian  owners  from  its  bene- 
fits without  compensation  is  entirely  within  the  Govern- 
ment's discretion. 

"Possessing  this  plenary  power  to  exclude  structures 
from  navigable  waters  and  dominion  over  flowage  and 
its  product,  energy,  the  United  States  may  make  the 
erection  or  maintenance  of  a  structure  in  a  navigable 
water  dependent  upon  a  license.  This  power  is  exercised 
. . .  through  section  4  (e)  of  the  present  Power  Act,  16 
USCA  §  797(e)."  United  States  v.  Appalachian  Elec. 
Power  Co.,  311  U.S.  377,  423-24  (1940). 

The  Court  in  the  Appalachian  opinion  cited  and  relied 
upon  United  States  v.  Chandler-Dunbar  Water  Power  Co., 
229  U.S.  53  (1913) ,  the  case  which,  in  turn,  was  a  forerimner 
of  Twin  City. 
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Second,  the  language  of  section  21  enacted  in  1920  con- 
ferring federal  eminent  domain  powers  "for  the  purpose  of 
improving  or  developing  a  waterway  or  waterways  for  the 
use  or  benefit  of  interstate  or  foreign  commence"  is  similar  to 
the  language  of  section  11  of  the  Act  of  March  3,  1909  (35 
Stat.  815,  820)  construed  by  the  Supreme  Court  in  United 
States  V.  Chandler- Dunbar  Water  Power  Co.,  229  U.S.  53, 
(1913) ,  as  an  exercise  of  the  navigation  servitude.  Section  11 
of  the  1909  Act  authorized  the  condemnation  of  lands  near 
the  navigable  St.  Marys  River,  Michigan,  as  "necessary  for 
the  purposes  of  navigation  of  said  waters  and  the  waters 
connected  therewith."  Thus  when  Congress  in  1920  inserted 
a  phrase  having  a  similar  reference  to  the  direct  use  of  Fed- 
eral Commerce  Clause  powers  in  section  21,  it  must  have 
intended  the  full  use  of  such  powers  in  furtherance  of  the 
"vigorous  determination  of  Congress  to  make  progress  with 
the  development  of  the  long  idle  water  power  resources  of 
the  nation . . ."  First  Iowa  Hydro-Elec.  Coop.  v.  FPC,  328 
U.S.  152,  171  (1946). 

One  of  the  earliest  cases  which  recognized  that  the  dele- 
gation of  federal  powers  to  non-federal  agents  may  include 
the  navigation  servitude  was  Stockton  v.  Baltimore  &  N.Y.R. 
Co.,  32  F.  9  (C.C.D.  N.J.  1887)  *  by  Justice  Bradley  while 


"Cited  with  approval  in  United  States  v.  California,  332  U.S. 
19,  30  (1947) ;  United  States  v.  Carmack,  329  U.S.  230,  240 
(1946);  United  States  v.  Wayne  County,  252  U.S.  574 
(1920),  affirming  53  Ct.  Cls.  417  (1919);  Luxton  v.  North 
River  Bridge  Co.,  153  U.S.  525,  532  (1894) ;  Cherokee  Nation 
V.  Southern  Kansas  Railway  Co.,  135  U.S.  641  (1890). 
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on  Circuit.  This  was  a  suit  by  the  Attorney  General  of  New 
Jersey  for  an  injunction  to  restrain  a  private  transit  com- 
pany and  railroad  company  from  erecting  a  bridge  between 
New  Jersey  and  Staten  Island  in  New  York  across  naviga- 
ble waters,  to  be  situated  on  state  owned  lands  on  the  shore 
and  under  the  water.  The  companies  claimed  the  right  to 
build  the  bridge  under  an  act  of  Congress.  The  state  objected 
on  the  ground,  inter  alia,  that  its  lands  were  being  taken 
without  compensation.  Justice  Bradley,  after  ruling  that 
Congress  could  confer  its  power  to  construct  a  bridge  across 
a  navigable  stream  for  the  furtherance  of  commerce  among 
the  states  to  a  private  corporation,  and  that  these  powers 
could  be  exercised  without  the  consent  of  the  state,  held  that 
no  compensation  was  payable  to  the  state  for  the  taking  of 
its  lands  because  of  the  navigation  servitude.  Also  see  People 
V.  Hudson  River  Connecting  Railroad  Corp.,  186  App.  Div. 
602  (3rd  Dept.),  aff'd  228  N.Y.  203,  126  N.E.  801,  cert.  den. 
254  U.S.  631  (1920). 

While  the  question  presented  by  this  appeal  has  never  been 
ruled  on  by  the  United  States  Supreme  Court,  Grand  River 
Dam  Authority  v.  Grand  Hydro,  335  U.S.  359,  373  (1948) 
seems  to  foreshadow  the  view  which  the  Court  might  take 
of  the  instant  question.  While  that  case  involved  only  an 
exercise  of  state  eminent  domain  powers  on  a  non-navigable 
stream,  and  not  the  exercise,  as  here,  of  federal  eminent  do- 
main powers  on  a  navigable  stream,  four  of  the  justices,  in 
dissent,  viewed  the  Federal  Power  Act,  per  se,  as  an  exercise 
of  Congress'  navigation  servitude  powers  to  preclude  anyone, 
not  holding  a  federal  license,  from  claiming  water  power  un- 
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der  state  law.  In  that  case,  the  Grand  River  Dam  Authority, 
a  pubhc  agency  of  the  State  of  Oklahoma,  sought  to  con- 
demn lands  owned  by  Grand  Hydro,  a  private  utility,  held, 
for  hydropower  purposes  adjacent  to  a  non-navigable  stream.| 
The  Authority,  while  it  held  a  license  from  the  Federal  Power 
Commission  to  build  its  project,  chose  to  condemn  the  lands 
in  the  state  courts  under  state  law,  rather  than  to  exercise 
its  section  21  powers.  The  Oklahoma  Supreme  Court  held 
that,  as  a  matter  of  state  law,  power  site  valuation  had  to 
be  paid.  The  United  States  Supreme  Court  affirmed  on  the 
ground  that  nothing  in  the  Federal  Power  Act  could  be  said 
to  supersede  specifically  the  state  law  in  this  situation.  How- 
ever, the  majority  expressly  reserved  opinion  as  to  the  result 
if  the  action  had  been  brought  under  section  21: 

"If  either  the  United  States,  or  its  licensee  as  such, 
were  seeking  to  acquire  this  land  under  the  Federal 
Power  Act,  it  might  face  different  considerations  from 
those  stated  above.  The  United  States  enjoys  special 
rights  and  power  in  relation  to  navigable  streams  and 
also  to  streams  which  affect  interstate  commerce.  The 
United  States,  however,  is  not  a  party  to  the  present 
case.  It  is  not  asserting  its  right  to  condenm  this  land. 
The  petitioner,  likewise,  is  not  seeking  to  enforce  such 
rights  as  it  might  have  to  condemn  this  land  by  virtue 
of  its  federal  license.  Accordingly,  we  express  no  opinion 
upon  what  would  be  the  appropriate  measure  of  value 
in  a  condemnation  action  brought  by  the  United  States 
or  by  one  of  its  licensees  in  reliance  upon  rights  derived 
under  the  Federal  Power  Act."  (335  U.S.  359,  373) 
(Emphasis  supplied). 

In  spite  of  the  fact  that  the  majority  opinion  carefully 
reserved  federal  rights  on  the  exercise  of  federal  eminent 
domain  powers,  and  further  that  only  a  non-navigable  stream 
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affecting  a  downstream  navigable  stream  was  involved,  four 
justices  dissented.  Justice  Douglas,  joined  by  Justices  Black, 
Murphy  and  Rutledge,  observed: 

"The  result  of  this  decision,  no  matter  how  it  is  ra- 
tionalized, is  to  give  the  water-power  value  of  the  cur- 
rent of  a  river  to  a  private  party  who  by  reason  of 
federal  law  neither  has  nor  can  acquire  any  lawful  claim 
to  it.  The  United  States  has  asserted  through  the  Fed- 
eral Power  Act  its  exclusive  dominion  control  over  this 
water  power.  That  Act  specifies  how  one  may  acquire  a 
license  to  exploit  it,  $  23(b),  16  USCA  §  817,  5  FCA 
title  16,  §  817,  and  the  conditions  under  which  the  li- 
censee must  operate.  See  First  Iowa  Hydro-Electric 
Cooperative  v.  Federal  Power  Commission,  328  U.S. 
152,  90  L.  Ed.  1143,  66  S.  Ct.  906. 

"Petitioner  has  such  a  license.  Respondent  has  none 
and,  for  reasons  unnecessary  to  relate  here,  concededly 
cannot  obtain  one.  Respondent  therefore  has  no  claim 
to  the  water-power  value  which  the  law  can  recognize, 
if  the  policy  of  the  Federal  Power  Act  is  to  be  respected 
. . ."  (pp  375-76) . 

The  dissent  is  significant  in  that  it  gives  a  strong  indica- 
tion of  the  possible  result  had  the  case  involved  an  exercise 
of  federal  eminent  domain  powers.  The  more  recent  develop- 
ment of  the  doctrine  of  the  navigation  servitude  by  United 
States  V.  Twin  City  Power  Co.,  350  U.S.  222  (1956)  and 
United  States  v.  Virginia  Electric  &  Power  Co.,  365  U.S. 
624  (1961),  indicates  the  trend  of  the  Court's  view. 

The  opinion  of  the  Court  in  the  Virginia  Electric  &  Power 
Co.  case  left  no  doubt  as  to  the  status  under  the  navigation 
servitude  doctrine  of  property  rights  below  high  water.  All 
nine  justices,  in  three  separate  opinions,  agreed  that  no  com- 
pensation was  payable  for  the  "taking"  of  such  rights.  The 
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three  dissenting  justices  urged  that  the  majority  did  not  go 
far  enough.  In  their  view  the  servitude  precluded  compensa- 
tion for  an  easement  over  fast  lands  as  well  as  the  shorelands 
and  bed  of  the  river.  Justice  Douglas,  concurring  with  the 
majority,  noted  that  the  sole  subject  of  controversy  was  over 
the  status  of  the  lands  above  high  water.  It  was  conceded 
by  all  that  no  compensation  was  payable  for  property  lying 
below  high  water.  Justice  Douglas  quoted  in  this  connection 
from  United  States  v.  Willow  River  Power  Co.,  324  U.S. 
499,  509   (1945): 

"  *High-water  mark  bounds  the  bed  of  the  river.  Lands 
above  it  are  fast  lands  and  to  flood  them  is  a  taking  for 
which  compensation  must  be  paid.'  "  (365  U.S.  637) . 

While  Justice  Douglas  did  not  quote  further  from  the  Willow 
River  case,  the  opinion  in  that  case  continues: 

"But  the  award  here  does  not  purport  to  compensate 
a  flooding  of  fast  lands  or  impairment  of  their  value. 
Lands  below  that  level  are  subject  always  to  a  dominent 
servitude  in  the  interests  of  navigation  and  its  exercise 
calls  for  no  compensation."   (324  U.S.  509). 

In  the  majority  opinion  in  the  Virginia  Electric  &  Power 
Co.  case.  Justice  Stewart  made  it  clear  that  no  compensa- 
tion is  payable  for  property  interests  below  the  high  water 
mark.  After  quoting  an  earlier  holding  (United  States  v. 
Chicago,  M.  St.  &  P.  R.  Co.,  312  U.S.  592  (1941))  he 
wrote: 

"Since  the  privilege  or  servitude  only  encompasses 
the  exercise  of  this  federal  power  with  respect  to  the 
stream  itself  and  the  lands  beneath  and  within  its  high- 
water  mark,  the  Government  must  compensate  for  any 


79 

taking  of  fast  lands  which  results  from  the  exercise  of 
the  power."  (365  U.S.  628). 

The  PUD  fee-owned  shorelands  and  the  shorelands  over 
which  it  held  an  overflow  easement,  described  in  the  find- 
ings as  Parcel  2  and  Parcel  3,  respectively  (Tr.  86-87),  are 
by  definition,  below  the  line  of  ordinary  high  water.  RCW 
79.01.032  defines  second-class  shorelands  as: 

". . .  bordering  on  the  shores  of  a  navigable  . . .  river  . . . 
between  the  line  of  ordinary  high  water  and  the  line  of 
navigability . . ." 

It  follows  that  the  District  Judge  erred  in  including  in 
the  award  to  the  PUD  compensation  for  the  "taking"  of 
the  shoreland  rights. 

CONCLUSION 

Congress,  acting  through  the  Federal  Power  Commission, 
has  by  its  orders  granting  Seattle  a  license,  made  Seattle  its 
agent  for  purposes  of  acquiring  property  under  section  21 
necessary  to  construction  of  Boundary.  Consequently,  no 
power  site  valuation  need  be  paid  (nor  any  compensation  at 
all  for  interests  in  the  shorelands),  because  of  the  naviga- 
tion servitude  to  which  such  properties  are  subject.  The 
PUD,  its  predecessor.  Colonel  Cooper,  and  his  predecessor, 
the  State  of  Washington,  all  held  the  shorelands  subject  to 
the  superior  right  of  the  federal  government  to  use  them  to 
improve  commerce.  The  exercise  of  that  right,  through  Seat- 
tle as  an  agent  or  instrumentality  of  the  federal  government, 
creates  no  occasion  for  compensation.  Therefore,  the  decree 
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below  should  be  modified  to  exclude  from  the  award  compen- 
sation for  the  shoreland  interests.  Except  for  this,  the  decree 
should  be  affirmed  in  all  respects. 

Respectfully  submitted, 

A.  L.  Newbould 
Corporation  Counsel 

G.  Grant  Wilcox 

Assistant  Corporation  Counsel 

Richard  S.  White 

William  A.  Helsell 

Special  Counsel 

Attorneys  for  City  of  Seattle 

1610  Washington  Building 
Seattle,  Washington  98101 
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brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
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Richard  S.  White,  of  counsel 
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APPENDIX  "A" 

STIPULATION 

It  is  stipulated  by  and  between  the  parties  that  Exhibit 
"A"  attached  hereto  is  a  true  copy  of  Agreement  between 
City  of  Seattle  and  Public  Utility  District  No.  1  of  Pend 
Oreille  County,  Washington  dated  December  20,  1965,  and 
that  the  court  may  consider  this  agreement  as  part  of  the 
record  on  appeal. 

DATED  this  5th  day  of  April,  1966. 

Richard  S.  White 
Of  Attorneys  for  the 
City  of  Seattle 

William  G.  Ennis 
Of  Attorneys  for  Public  Utility 
District  No.  1  of  Pend  Oreille 
County,  Washington 
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APPENDIX  A 

AGREEMENT 

THIS  AGREEMENT,  made  and  entered  into  this  20th 
day  of  December,  1965,  by  and  between  the  CITY  OF  SE- 
ATTLE, hereinafter  referred  to  as  the  City,  and  PUBLIC 
UTILITY  DISTRICT  NO.  1  OF  PEND  OREILLE 
COUNTY,  WASHINGTON,  hereinafter  referred  to  as 
PUD,  WITNESSETH: 

WHEREAS  PUD  is  the  owner  of  a  hydroelectric  project 
located  on  the  Pend  Oreille  River  in  Pend  Oreille  County, 
Washington,  known  as  the  Box  Canyon  Project,  which  was 
authorized,  constructed  and  is  being  operated  pursuant  to 
the  terms  of  a  license  issued  by  the  Federal  Power  Commis- 
sion February  5,  1952,  in  proceedings  numbered  "Project 
No.  2042,"  and  which  said  project  as  originally  authorized 
and  constructed  includes  a  power  house  containing  four  tur- 
bine-generator units,  and  Article  35  of  said  Ucense  provides 
as  follows: 

"Article  35.  At  such  time  as  the  Commission  may 
direct  and  to  the  extent  that  it  is  economically  sound 
and  in  the  public  interest  to  do  so  after  notice  and  op- 
portunity for  hearing,  the  Licensee  shall  install  an  addi- 
tional generating  unit." 

and 

WHEREAS  Seattle  is  in  the  process  of  constructing  a 

hydroelectric  project  on  said  Pend  Oreille  River  known  as 

the  Boundary  project  and  located  downstream  from  said  Box 

Canyon  project,  which  said  Boundary  project  was  authorized 

and  will  be  constructed,  operated  and  maintained  pursuant 
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to  a  license  issued  by  the  Federal  Power  Commission  in  pro- 
ceedings numbered  "Project  No.  2144,"  Article  48  of  which 
provides: 

"Article  48.  The  Licensee  shall  within  two  years  from 
the  time  Boundary  Project  is  placed  in  operation,  enter 
into  an  agreement  with  Public  Utility  District  No.  1  of 
Pend  Oreille  County  to  compensate  the  PUD  for  en- 
croachment on  the  Box  Canyon  Project  No.  2042.  In 
the  event  no  satisfactory  agreement  is  concluded  by 
such  time,  then  upon  application  by  the  PUD  the  Com- 
mission shall  fix  and  determine  the  compensation  to  be 
made  by  the  Licensee  to  the  PUD  for  such  encroach- 
ment after  notice  and  opportunity  for  a  hearing." 


and 


WHEREAS  Seattle,  for  the  purpose  of  acquiring  lands  and 
rights  needed  by  it  in  connection  with  its  Boundary  project, 
brought  action  in  the  Federal  District  Court  of  the  Eastern 
District  of  Washington,  Northern  Division,  cause  No.  2357, 
to  condemn  certain  lands  and  rights  owned  and  held  by 
PUD,  in  which  action  PUD  contended  that  in  determining 
the  extent  of  the  taking  by  Seattle  for  which  PUD  would 
be  entitled  to  compensation  it  should  be  considered  on  the 
basis  that  Seattle  would  exercise  in  full  the  legal  right  it 
sought  to  overflow  with  its  Boundary  project  reservoir  all 
of  the  second  class  shore  lands  on  both  banks  of  the  Pend 
Oreille  River  extending  downstream  from  the  Box  Canyon 
Dam,  thereby  raising  the  water  level  in  the  Box  Canyon 
project  tail  race  to  elevation  2,004  feet  and  destroying  to  a 
great  extent  the  power  and  energy  production  capacity  of 
Box  Canyon  Dam;  and 
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WHEREAS  the  Federal  District  Court  aforementioned 
ruled  in  said  condemnation  action  that  Article  48  of  the 
Boundary  license  above  quoted  was  binding  on  the  PUD 
and  prescribed  an  exclusive  means  of  determining  encroach- 
ment damage  on  the  Box  Canyon  project  by  the  Boundary 
project  reservoir  and  thereby  eliminated  this  element  of  com- 
pensation from  said  condemnation  action,  which  said  ruling, 
among  others,  is  the  subject  matter  of  PUD's  appeal  of  said 
action  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit;  and 

WHEREAS  the  parties  desire  to  agree  at  this  time  as  to 
the  manner  in  which  the  extent  of  the  encroachment  of  the 
and  the  manner  in  which  Seattle  shall  compensate  PUD  for 
such  encroachment; 

NOW,  THEREORE,  in  consideration  of  the  premises  and 
of  the  mutual  covenants  and  agreements  hereinafter  set  forth, 
IT  IS  AGREED  AS  FOLLOWS: 

1.  The  PUD  and  the  City  shall  by  joint  agreement  select 
an  engineer  or  engineering  firm  to  act  as  Chairman  of  a 
three-man  Board,  consisting  of  the  Chairman  and  the  chief 
engineer  of  each  of  the  parties  or  their  duly  authorized  rep- 
resentatives. The  chairman  of  the  Board  shall  be  skilled  in 
the  conducting  of  such  tests  and  making  such  observations 
as  are  necessary  to  determine  the  loss  of  plant  capacity, 
power  and  energy  production  resulting  from  encroachment 
of  the  Boundary  Reservoir  on  the  Box  Canyon  plant.  He 
shall  also  be  skilled  in  deriving  from  these  data  performance 
curves  necessary  to  the  future  determination  of  such  losses 
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under  all  plant  operating  conditions.  The  Board  shall  deter- 
mine and  cause  to  be  made  and  interpret  the  results  of  tests 
and  observations  required  to  achieve  the  desired  objectives 
within  the  limits  of  accuracy  commensurate  with  the  prob- 
able reliability  of  hourly  observations  necessary  to  the  de- 
termination of  encroachment  losses  from  the  performance 
curves.  Upon  submittal  of  its  reports  to  the  parties  inter- 
preting the  results  of  the  tests  and  investigations  aforesaid 
and  establishing  continuing  operating  procedures  for  the  de- 
termination of  encroachment,  the  Board  shall  be  dismissed. 

The  PUD  shall  make  available  to  the  Board  at  the  cost 
of  reproduction  such  of  its  records  as  it  may  require,  and 
shall  permit  the  calibration  of  and  operate  at  its  expense  all 
existing  meters,  gages  and  gaging  stations  for  all  the  pur- 
poses required  by  this  agreement.  The  PUD  shall  also  permit 
the  installation  within  or  without  the  plant  of  necessary  or 
desirable  temporary  instruments  and  gages. 

The  City  will  pay  all  costs  of  the  tests  and  determina- 
tions above  outlined,  including  reimbursement  for  lost  reve- 
nue due  to  curtailment  of  plant  production  for  the  purposes 
of  these  tests. 

2.  The  City  will  estimate  and  later  compute  within  the 
accuracy  of  gage  and  meter  readings  and  the  performance 
data  derived  from  the  above-described  tests  the  loss  in  power 
and  energy  generated  and  transformed  at  the  Box  Canyon 
Project  during  each  hour  of  the  day  due  to  encroachment  of 
the  Boundary  Reservoir  and  the  City  will  make  restitution 
for  said  loss  in  kind  at  the  terminals  of  the  115  KV  side  of 
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the  Box  Canyon  Substation  through  normal  scheduling  pro- 
cedures at  the  time  it  occurs  or  such  other  times  as  are  mu- 
tually agreeable.  Any  adjustments  required  from  the  pre- 
viously scheduled  estimates  shall  be  scheduled  as  deviations 
in  the  manner  customary  in  schedxiling  energy  transfers. 

3.  PUD  agrees  to  install  and  maintain  at  the  expense  of 
the  City  any  additional  instrumentation  that  may  be  re- 
quired by  the  Board. 

4.  Determinations  by  a  majority  vote  of  said  three-man 
Board  shall  be  binding  on  both  parties.  The  calculation  of 
encroachment  losses,  derived  observation  and  the  perform- 
ance curves  in  accordance  with  instructions  for  their  use 
prepared  by  the  Board  shall  likewise  be  binding. 

5.  Both  parties  also  being  parties  to  the  Pacific  North- 
west Coordination  Agreement  of  September  15,  1964,  and 
to  the  Box  Canyon  Power  Purchase  Contract  of  August  1, 
1955,  agree  to  cooperate  on  mutually  advantageous  arrange- 
ments under  the  terms  of  either  or  both  of  said  contracts  for 
delivery,  transmission,  storage,  or  exchange  of  the  power  and 
energy  herein  contracted  to  be  delivered  by  Seattle. 

6.  Upon  the  properly  authorized  execution  of  this  agree- 
ment by  the  parties  hereto,  the  claim  made  by  PUD  in  the 
aforementioned  condemnation  action  with  reference  to  the 
destruction  of  production  capacity  of  Box  Canyon  Dam  by 
reason  of  encroachment  by  the  Boimdary  Project  Reservoir 
and  referred  to  above  shall  be  deemed  settled  and  eliminated 
from  said  condemnation  action  without  prejudice  and  to  any 
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and  all  claims  and  contentions  asserted  by  PUD  in  said  con- 
demnation action.  Also  this  agreement  shall  be  deemed  to 
constitute  the  agreement  for  compensation  by  Seattle  to 
PUD  for  encroachment  on  the  Box  Canyon  Project  referred 
to  in  Article  48  of  the  FPC  Boundary  Project  license  here- 
inabove quoted. 

7.  Except  as  to  claims  for  loss  of  plant  capacity,  power 
and  energy  production  resulting  from  encroachment  of  the 
Boundary  reservoir  on  the  PUD's  Box  Canyon  plant,  noth- 
ing herein  contained  shall  be  construed  to  constitute  settle- 
ment of  or  a  bar  to  any  claim  or  claims  that  may  hereafter 
be  asserted  by  PUD  against  the  City,  either  for  damages  to 
the  properties  of  PUD  not  taken  by  the  City  in  condemna- 
tion Cause  No.  2357  aforementioned  or  for  additional  costs 
and  expenses  PUD  may  incur  in  the  maintenance  and/or 
operation  of  its  said  properties  occasioned  by  the  construc- 
tion, maintenance,  or  operation  of  the  Boundary  project 
works  or  of  the  works  appurtenant  or  accessory  thereto. 

The  inclusion  of  the  foregoing  paragraph  shall  not  be  con- 
strued as  the  admission  of  liability  by  the  City  for  any  such 
claims. 
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IN  WITNESS  WHEREOF,  the  parties  have  hereunto 
set  their  respective  names  and  seals  this  20th  day  of  De- 
cember, 1965,  by  their  agents  thereunto  duly  authorized,  in 
the  case  of  Seattle  by  its  Ordinance  No.  94325,  and  in  the 
case  of  the  PUD  by  its  Resolution  No.  629. 

City  of  Seattle 

By  (s)  J.  D.  Braman 
Mayor 

Attest: 

C.  G.  Erlandson 
City  CompltoUer 

Public  Utlity  District  No.  1  of 
Pend  Oreille  County,  Washington 


Attest: 

F.  W.  Schwab 
Secretary 


By  (s)  John  M.  Fountain 
President 
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UNITED  STATES  COURT  of  APPEALS 

FOR  THE  NINTH  CIRCUIT 
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OREILLE  COUNTY,  Appellant, 
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CITY  OF  SEATTLE,  Appellee. 

CITY  OF  SEATTLE,  Appellant, 

vs. 

PUBLIC  UTILITY  DISTRICT  NO.  1  OF  PEND 
OREILLE  COUNTY,  Appellee. 


On  Appeal  from  the  Judgment  of  the 

United  States  District  Court  for  the  Eastern  District 

of  Washington 


BRIEF   OF   APPELLANT-APPELLEE 
Public  Utility  District  No.  1  of  Pend  Oreille  County 


EXPLANATORY    NOTE 


The  transcript  of  record  on  this  appeal,  which  will 
be  referred  to  herein  by  the  designation  "R,"  consists 
of  the  following : 

(1)  Original  papers  from  the  file  of  the  Clerk  of  the 
District  Court  bound  together; 


(2)  The  Court  Reporter's  transcript  of  the  proceed- 
ings at  the  time  of  the  hearing  on  the  pretrial  order. 
This  is  under  separate  cover  and,  in  addition  to  the 
designation  "R,"  will  also  include  the  further  designa- 
tion "HPO"  (hearing  on  pretrial  order) ; 

(3)  The  Court  reporter's  transcript  of  the  proceed- 
ings at  the  time  the  findings  of  fact  and  conclusions 
of  law  were  presented  to  the  District  Court.  This  is 
under  separate  cover  and,  in  addition  to  the  designa- 
tion "R,"  will  also  include  the  further  designation 
"PCF"  (proceedings  concerning  findings) ; 

(4)  The  Court  reporter's  transcript  of  the  proceed- 
ings at  the  time  of  the  District  Court's  ruling  on  mo- 
tion to  reconsider.  This  is  under  separate  cover  and, 
in  addition  'to  the  designation  "R,"  will  also  include 
the  further  designation  "MTR"  (motion  to  recon- 
sider). 

The  reporter's  transcript  of  the  evidence  and  pro- 
ceedings, consisting  of  12  volumes,  will  be  referred  to 
by  the  designation  "R.  Tr." 

Exhibits  will  be  referred  to  by  the  designation  "Ex." 
Seattle's   exhibits   will   be   prefixed   with   the   letter 

"P"  (Ex.  P ),  and  the  PUD's  exhibits  will  be 

prefixed  with  the  letter  "D"  (Ex.  D ). 


JURISDICTIONAL    STATEMENT 

This  is  an  appeal  from  the  judgment  and  decree  of 
condemnation  filed  March  10,  1965,  determining  the 
compensation  payable  by  Appellee-Appellant,  City  of 
Seattle  (hereinafter  referred  to  as  Seattle),  for  the 
condemnation  of  properties  and  rights  owned  and  held 
by  Appellant-Appellee,  Public  Utility  District  No.  1 
of  Pend  Oreille  County  (hereinafter  referred  to  as 
PUD)  (R.  96-99).  Notice  of  appeal  and  notice  of  cross- 
appeal  were  both  filed  April  9,  1965  (R.  106,  109). 

The  jurisdiction  of  the  district  court  was  invoked 
under  Section  21  of  the  Federal  Power  Act  (Title 
16  U.S.C,  Sec.  814)  (R.  1).  The  jurisdiction  of  this 
court  is  invoked  under  Title  23  U.S.C,  Sec.  1291. 

STATEMENT   OF   THE   CASE 

The  PUD  is  a  municipal  corporation  organized  and 
existing  pursuant  to  the  laws  of  the  State  of  Washing- 
'ton.  Its  boundaries  are  co-extensive  with  the  boundaries 
of  Pend  Oreille  County,  Washington,  and  it  owns, 
operates,  and  maintains  electric  utility  properties  for 
the  generation  and  transmission  of  electric  power  and 
energy  for  sale  within  and  without  the  District.  The 
PUD's  lifeline  is  the  Pend  Oreille  River,  a  navigable 
stream  flowing  in  a  generally  northerly  direction  from 
the  State  of  Washington  into  British  Columbia, 
Canada.  The  entire  course  of  this  river  in  Washington 
is  within  the  boundaries  of  the  PUD.  Commencing  in 
1952,  and  pursuant  to  a  license  issued  by  the  Federal 


Power  Commission,  the  PUD  constructed  what  is 
known  as  its  Box  Canyon  Dam  project  on  said  river 
about  19  miles  south  of  and  upstream  from  the  Cana- 
dian border  (R.  26,  27,  33). 

Seattle  is  a  municipal  corporation  in  the  State  of 
Washington  and  through  its  Department  of  Lighting 
operates  and  maintains  a  lighting  and  power  system. 
(R.  26). 

In  addition  to  the  properties  and  rights  used  directly 
in  the  operation  of  its  Box  Canyon  Dam  project, 
PUD,  except  for  a  few  scattered  small  tracts  of  priva- 
tely owned  land,  owned  and  held  all  of  the  uplands, 
shore  lands,  and  rights  to  perpetually  back  and  hold 
the  waters  of  said  river  upon  state-owned  shore  lands 
situated  downstream  from  the  Box  Canyon  Dam  which 
were  sufficient,  together  with  available  federal  lands 
set  aside  for  power  site  purposes,  to  permit  the  con- 
struction and  operation  of  the  Boundary  Dam  hydro- 
electric project  now  being  constructed  by  Seattle  on 
said  river  or  the  Z  Canyon  dam  hydroelectric  project 
planned  by  the  PUD  in  the  same  general  area  (Exs. 
D.  109,  D.  133,  P.  12;  R.  84-89,  93).  The  Boundary 
dam  site  is  located  approximately  one  mile  upstream 
from  the  Canadian  border  (Ex.  D.  109;  R.  82).  The 
Z  Canyon  dam  site  is  located  about  one  mile  upstream 
from  the  Boundary  site  (Ex.  D.  109;  R.  82).  Both  sites 
are  adaptable  to  the  production  of  hydroelectric  power 
and  utilization  of  one  site  precludes  the  use  of  the 
other  (R.  88). 
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This  action  concerns  the  condemnation  ])y  Seattle 
of  these  lands  and  rights  owned  by  PUD  downstream 
from  Box  Canyon  dam.  These  lands  and  rights  are 
shown  on  the  map  Ex.  D  109  and  the  photographs 
(Exs.  D.  113-114),  which  are  inserted  herein  and  are 
generally  described  as  follows : 

(a)  191.47  acres,  more  or  less,  of  uplands  located 
on  west  side  of  the  Pend  Oreille  River  at  the  Z  Can- 
yon dam  site  (Colored  blue  on  the  map). 

(b)  Fee  simple  title  to  all  shore  lands  on  both  sides 
of  the  Pend  Oreille  River  from  a  point  commencing  a 
short  distance  downstream  from  the  Boundary  dam 
site  and  running  thence  upstream  to  a  point  approx- 
imately 2  miles  upstream  from  the  Z  Canyon  dam  site 
(Colored  red  on  the  map). 

(c)  The  right,  privilege,  and  authority  to  perpetu- 
ally back  the  water  of  the  Pend  Oreille  River  upon, 
and  overflow  and  inundate  with  said  water  the  state- 
owned  shore  lands  in  the  erection,  construction,  main- 
tenance and  operation  of  a  water  power  plant.  The 
shore  lands  affected  by  the  aforementioned  perpetual 
rights  are  the  shore  lands  located  on  both  sides  of  the 
Pend  Oreille  River  from  the  Z  Canyon  dam  site 
running  upstream  approximately  17  miles  to  the 
PUD's  Box  Canyon  dam  (Colored  green  on  the  map. 
It  will  be  noted  that,  commencing  at  the  Z  Canyon  dam 
site  and  running  for  a  short  distance  upstream,  the 
rights  described  in  paragraph  (c)   overlap  the  shore 


lands  owned  in  fee  simple.  This  area  is  colored  red  and 
green  alternately.) 

(d)  An  easement  and  right  of  way  for  the  purpose 
of  maintaining  a  measuring  cable,  stay  cable,  gaging 
station  and  other  devices  necessary  or  useful  in  stream- 
gaging  work  on  uplands  adjoining  the  river  (Color- 
ed brown  on  the  map).  Map  and  pictures  follow  this 
page. 

PUD's  predecessor  in  ownership  of  the  lands  and 
rights  in  question  was  Hugh  L.  Cooper,  now  deceased, 
a  well-known  hydroelectric  engineer.  (R.  27-29,  91; 
R.  Tr.  434-38). 

By  1916,  several  years  prior  to  the  passage  of  the 
Federal  Power  Act  in  1920,  Mr.  Cooper  had  united  the 
various  parcels  of  lands  and  rights  which  Seattle  seeks 
to  condemn  in  this  action  (R.  27)  and  had  tested  the 
foundation  of  the  Z  Canyon  site  and  established  its 
suitability  to  support  a  dam  by  sinking  a  200  foot 
shaft  along  side  the  right  bank  of  the  river,  tunneling 
under  the  river,  and  test  drilling  in  all  directions 
from  the  tunnel  (R.  Tr.  435,  Ex.  D.  112). 

In  1928,  Cooper  installed  on  the  properties  at  a  point 
downstream  from  the  Z  Canyon  site  a  measuring  and 
gaging  station  for  the  purpose  of  measuring  and  re- 
cording the  stream  flow  (R.  34). 

In  1928,  Cooper  secured  a  preliminary  permit  from 
the  Federal  Power  Commission  and  submitted  his 
plans  for  the  construction  of  a  hydroelectric  project  at 
the  Z  Canyon  site.  His  application  for  license  was 
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EXHIBIT  NO.  113 


Looking  upstream  from  left  bank  at  a  point  hundreds 
of  feet  above  the  river. 


EXHIBIT  NO.  114 


Xiooking  downstream  from  the  right  bank  of  the  river 
at  a  point  a  few  feet  above  the  bottom  of  the  canyon. 


denied  without  prejudice  in  1936  (R.  34).  Both  the 
Boundary  project  and  the  Z  Canyon  project  would 
occupy  lands  of  the  United  States  government  (R.  30, 
89)  which  have  been  set  aside  as  power  site  reserves 
by  executive  orders  (Exs.  D.  110,  111;  R.  93). 

In  addition  to  the  properties  and  rights  above  de- 
scribed, the  Cooper  estate  also  owned  and  held  the 
perpetual  right  to  back  the  river  water  upon  and  over- 
flow the  shore  lands  lying  upstream  from  the  Box 
Canyon  dam  site.  It  was  necessary  that  PUD  acquire 
said  rights  in  order  to  build  and  operate  the  Box  Can- 
yon project  (Ex.  D.  136).  By  negotiations  culminat- 
ing March  of  1953,  PUD  acquired  all  of  Cooper's 
property  and  rights  both  upstream  and  downstream 
from  the  site  of  the  Box  Canyon  dam  as  a  package 
deal  (R.  Tr.  951;  Exs.  D.  116,  117).  This  package 
also  included  Cooper's  plans,  engineering  data,  details 
and  the  results  of  development  work  for  a  dam  at 
Z  Canyon,  which  said  plans,  data  and  details  were 
revised  for  PUD  by  Harza  Engineering  Company. 
Said  plans  aforesaid  were  acquired  and  revised  as  a 
part  of  the  plan  of  the  PUD  for  the  development  of  a 
dam  and  power  house  at  the  Z  Canyon  site  and  in  sup- 
port of  its  application  to  the  Federal  Power  Com- 
mission for  a  license  (R.  91). 

Negotiations  that  were  initiated  by  Seattle  a  few 
months  after  PUD  acquired  the  properties  and  rights 
with  which  we  are  here  concerned,  should  be  noted. 
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Seattle's  Proposal  for  Joint  Development 

E.  R.  Hoffman,  then  Superintendent  of  Seattle  City 
Light,  wrote  a  letter  to  the  manager  of  the  PUD,  dated 
October  28,  1953,  (Ex.  D.  119)  stating  that  Seattle 
was  filing  with  the  Federal  Power  Commission  an  ap- 
plication for  preliminary  permit  for  the  Boundary 
project  on  the  Pend  Oreille  River.  The  letter  suggests 
a  cooperative  agreement  with  PUD.  On  October  30, 
1953,  Mr.  Hoffman  wrote  to  the  Seattle  City  Council 
with  reference  to  such  filing  for  a  project  some  350 
miles  northeast  of  Seattle  and  disclosed  the  receipt  of 
notice  from  PUD,  on  October  29,  1953,  of  its  intention 
to  develop  a  project  on  this  stretch  of  the  river  (Ex. 
D.  120).  The  record  establishes  that  at  that  time  PUD 
owned  and  held  all  of  the  proj)erties  and  rights  above 
described,  and  that  Seattle  owned  or  held  absolutely 
nothing  in  this  area.  In  February,  1954,  Paul  Raver, 
the  new  Superintendent  of  Seattle  Light,  and  other 
Seattle  representatives  met  with  representatives  of  the 
PUD  (R.  Tr.  337)  and  thereafter  subsequent  meetings 
were  held  to  further  the  joint  venture  for  development 
of  the  Z  Canyon-Boundary  reach  of  the  river  (R.  Tr. 
345-46). 

Memorandum  of  Intent 

At  the  meeting  of  August  24,  1954,  Mr.  Campbell, 
PUD  manager,  explained  that,  because  of  the  failure 
of  the  parties  to  reach  an  agreement  on  a  fifty-fifty 
basis,  the  PUD  commissioners  had  passed  Resolution 
No.  328  (Ex.  D.  122)  directing  him  to  file  an  applica- 
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'tion  for  a  license  for  a  power  project  at  Z  Canyon.  He 
said  some  action  must  be  taken  or  he  would  file  the 
application.  Dr.  Paul  Raver,  Superintendent  of  City 
Light,  then  called  a  stenographer  and  dictated  what 
was  termed  a  Memorandum  of  Intent  (R.  Tr.  466-67, 
Ex.  D.  123).  (Appendix  pgs.  1-3) 

It  will  be  seen  from  this  exhibit  that  PUD's 
ownership  of  lands  and  rights  in  the  Z  Canyon  area 
and  its  definite  plans  for  the  development  of  a  dam 
and  power  house  at  that  stretch  of  the  Pend  Oreille 
River  were  recognized.  Also,  it  shows  that  Seattle  and 
PUD  were  commited  to  development  of  a  power  pro- 
ject at  this  location  on  a  fifty-fifty  basis. 

Activities  in  this  respect  went  so  far  as  to  include 
the  submission  of  legislation  which  was  enacted  by  the 
Washington  State  legislature  in  1957  authorizing  joint 
development  of  a  power  project  by  public  bodies  such 
as  Seattle  and  PUD  (R.  Tr.  948-49).  After  the  Memo- 
randum of  Intent  was  written,  PUD  did  not  file  its 
application  for  a  preliminary  permit  as  had  been  dir- 
ected in  Resolution  328  (Ex.  D.  122). 

On  July  29,  1957,  disregarding  the  Memorandum  of 
Intent,  Seattle  filed  an  application  with  the  Federal 
Power  Commission  for  a  license  for  the  construction 
and  operation  of  the  Boundary  project  in  its  name 
alone  without  joining  PUD  therein.  Upon  learning  of 
this  filing,  PUD,  on  August  27,  1957,  filed  with  the 
Federal  Power  Commission  a  petition  to  intervene 
in  Seattle's  application  proceedings,  together  with  an 
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alternate  plan  for  a  dam  and  power  plant  at  the  Z 
Canyon  site.  Shortly  thereafter,  a  number  of  mining 
companies  having  properties  in  the  area  also  inter- 
vened for  the  purpose  of  resisting  all  applications.  On 
September  5, 1959,  PUD  filed  a  revised  application  for 
a  license  to  construct  and  operate  a  hydroelectric  pro- 
ject at  the  Z  Canyon  site.  The  various  applications  and 
petitions  to  intervene  were  consolidated  for  hearing. 

The  prayer  of  the  mining  companies  was  denied, 
as  was  PUD's  application  for  a  license,  and  Seattle's 
application  for  a  license  was  granted  (Ex.  P.  9). 

On  March  8,  1963,  Seattle  filed  its  complaint  in  this 
action. 

The  Pretrial  Order  and  Hearing 

On  March  2,  1964,  the  pretrial  order  in  this  action 
was  entered  (R.  26-47).  On  that  day  a  hearing  was  held 
by  the  District  Court  for  the  purpose  of  clarification 
of  issues. 

One  of  the  principal  purposes  of  the  pretrial  order 
and  the  hearing  held  thereon  was  to  determine  what 
elements  entering  into  the  valuation  of  the  PUD  prop- 
erties should  be  considered.  The  PUD  contended  the 
highest  and  best  use  of  said  properties  and  rights  was 
for  power  site  purposes  and  that  this  element  of  value 
was  to  be  considered  (R.  44).  It  was  an  admitted  fact 
in  the  pretrial  order  that  both  "the  Boundary  and  Z 
Canyon  sites  are  physically  adaptable  to  development 
for  the  production  of  hydroelectric  power."  (R.  29- 
30).  During  the  trial,  the  District  Court  expressed  the 
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belief  that  in  fact  the  pretrial  order  conceded  that 
the  highest  and  best  use  of  said  properties  was  for 
power  site  purposes  (R.  Tr.  630-631).  Seattle  did 
argue,  however,  that  this  element  of  value  should  not 
be  considered  for  two  principal  reasons. 

The  first  was  that,  as  the  holder  of  a  license  from 
the  Federal  Power  Commission,  Seattle  had  inherited 
the  federal  government's  right  of  dominant  servitude 
over  the  flow  of  this  navigable  stream. 

The  second  was  that  neither  the  PUD  nor  a  pur- 
chaser from  it  could  acquire  the  remaining  lands  neces- 
sary for  a  hydroelectric  project  at  this  location  with- 
out resorting  to  eminent  domain  and  this  would  pre- 
clude consideration  of  power  site  value  (R.  41,  42; 
R.  HPO  106-121). 

The  District  Court  rejected  Seattle's  contention  that 
it  succeeded  to  the  government's  sovereign  right  of 
dominant  servitude  over  the  stream.  The  District 
Court  ruled  that  PUD  had  the  right  to  establish 
(1)  that  the  highest  and  best  use  of  this  property  was 
for  power  site  purposes;  and  (2)  that  there  was  a 
reasonable  possibility  in  the  reasonably  near  future 
that  the  PUD  or  its  purchaser  could  develop  this 
property  as  a  power  site  (R.  HPO  129-30)  and  with 
reference  to  PUD 's  properties  and  rights,  said, 

"they  are  entitled  to  have  them  evaluated  as  in 
the  Powelson  case,  and  in  the  Grand  River  Dam 
Authority  case,  for  power  site  purposes/'  (R. 
HPO  132.  (Emphasis  added.) 
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On  the  matter  of  just  compensation,  PUD  also  con- 
tended that  consideration  should  be  given  to  sever- 
ance damage  it  would  suffer  by  the  taking  of  its  prop- 
erties and  rights  downstream  from  its  Box  Canyon 
project  which  were  used  by  and  which  would  be  use- 
ful in  the  operation  of  its  Box  Canyon  plant  and  with 
its  contemplated  hydroelectric  project  at  the  Z  Canyoii 
site  (R.  45).  Seattle  argued  that  such  severance  dam- 
ages could  not  be  considered. 

On  the  question  of  severance  damage,  the  District 
Court  ruled  that,  the  PUD  not  yet  having  completed 
a  dam  at  Z  Canyon  which  was  in  actual  operation  in 
coordination  with  its  Box  Canyon  Plant,  the  rules  of 
severance  damage  did  not  apply  and  that ' '  there  should 
not  be  submitted  to  the  jury  any  question  of  severance 
damages."  (R.  HPO  133). 

This  was  the  posture  of  the  case  at  the  commence- 
ment of  trial  to  the  District  Court  without  a  jury.  It 
was  in  this  setting  that  the  following  colloquy  took 
place: 

"THE  COURT:  All  right,  the  Clerk  will  then 
file  the  stipulation. 

"I  think  perhaps  we  should  determine  now 
where  the  burden  of  proof  will  be  and  who  will 
have  the  burden  of  going  forward,  and  I  think  it 
is  somewhat  covered  by  our  previous  discussions. 
I  assume  that  the  PUD  may  wish  to  do  that;  is 
that  correct? 

"MR.  ENNIS  :  We  had  discussed  this  with  coun- 
sel. It  was  our  thought  that,  Seattle  being  the 
plaintiff,  would  go  ahead  with  their  evidence  of 
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taking  and  of  the  value,  then  the  PUD  will  put  in 
its  evidence  of  value,  our  valuation,  and  Seattle 
can  rebut  that. 

"MR.  WHITE:  That  is  satisfactory,  your 
Honor. 

"THE  COURT:  Ordinarily  in  a  condemnation 
case,  that  is  the  order  of  proof,  but  where  is  the 
burden  of  proof? 

"I  don't  think  it  is  particularly  important  in  a 
condemnation  action  of  this  kind  where  we  have 
settled  the  primary  legal  problems. 

"MR.  ENNIS:  Particularly  in  the  absence  of  a 
jury.  I  suppose  if  we  were  making  a  trade  with 
Seattle  opening  and  closing,  we  would  trade  them 
that  for  the  order  of  the  Court  that  there  would  be 
no  burden  of  proof  instruction  given  to  the  jury^ 
but  where  the  Court  is  sitting  alone  here,  I  think 
that  it  probably  becomes  academic,  in  a  sense.  The 
Court  will  determine  who  has  the  burden  and 
whether  they  have  met  it,  I  assume." 

"THE  COURT:  All  right  .  .  .  (R.  Tr.  14,  15). 

The  Trial 

Seattle  proceeded  to  put  in  its  case.  Its  expert  valu- 
ation witnesses  valued  the  properties  in  the  light  of 
their  useability  for  timber  reforestation  and  without 
consideration  to  their  use  as  a  unit  (R.  Tr.  90,  147, 191, 
223).  Neither  of  Seattle's  valuation  witnesses  gave  any 
consideration  to  the  value  of  the  properties  for  power 
site  purposes  (R.  Tr.  149-52,  222).  The  District  Court 
specifically  found  in  Finding  of  Fact  No.  XXI.  (R. 
94)  that  the  valuation  expressed  by  Seattle's  witnes- 
es  included  no  power  site  value.  Neither  of  said  wit- 
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nesses  professed  to  engineering  knowledge  or  exper- 
ience in  determining  values  of  property  constituting 
all  or  practically  all  of  the  property  necessary  for  a 
hydroelectric  project.  In  fact,  one  of  said  witnesses, 
Mr.  McQuigg,  admitted  he  had  no  experience  at  all  in 
appraising  power  sites  (R.  Tr.  218,  222)  and  that  he 
was  not  competent  to  appraise  property  for  power 
site  purposes  and  would  not  attempt  to  do  so. 

In  its  case  PUD  established  that  the  highest  and 
best  use  of  its  properties  and  rights  was  for  hydro- 
electric power  purposes,  and  the  District  Court  specif- 
ically so  found  in  Finding  of  Fact  XIX.  (R.  93). 

PUD  established  that  it  acquired  the  properties  and 
rights  as  a  part  of  its  program  to  develop  a  dam  and 
power  house  at  the  Z  Canyon  site,  and  the  District 
Court  specifically  so  found  in  Finding  of  Fact  XVI. 
(R.  91). 

PUD  established  that  its  high  Z  Canyon  project,  as 
proposed  by  it  to  the  Federal  Power  Commission,  with 
a  pool  elevation  of  1985  feet,  would  require  2198  acres. 
Of  this  acreage,  only  47  acres  would  have  to  be  ac- 
quired from  private  owners.  If  it  be  assumed  that  the 
Federal  Power  Commission  would  have  required  a 
200  foot  buffer  zone  as  part  of  the  project,  as  it  did 
for  Seattle's  Boundary  project,  the  privately  owned 
acreage  that  PUD  would  have  had  to  acquire  would  be 
increased  to  only  143.2  acres  out  of  a  total  of  2547.2 
acres  (see  Finding  of  Fact  XII.,  R.  88,  89).  PUD's 
proposed  low  Z  Canyon  project,  with  a  pool  elevation 


of  1885  feet,  would,  of  course,  require  the  acquisition 
of  still  fewer  acres  of  private  land. 

PUD  established  that  it  or  any  prospective  devel- 
oper could  acquire  whatever  additional  lands  were 
needed  for  the  low  Z  Canyon  project  by  voluntary 
transfer  without  resorting  to  condemnation  (Finding 
of  Fact  XI.,  R.  88).  The  District  Court  entered  a  Con- 
clusion of  Law  that  PUD  had  sustained  the  burden  of 
showing  by  a  preponderance  of  the  evidence  that  it 
was  reasonably  probable  that  PUD  or  a  purchaser 
from  it  "could  have  assembled  or  could  assemble  in 
the  reasonably  near  future  by  voluntary  transfer  the 
remaining  non-federal  parcels  and  property  rights 
necessary  to  construct  and  operate  a  hydroelectric  pro- 
ject at  the  Z  Canyon  site  to  pool  elevation  1885  feet." 
(Conclusion  of  Law  III.,  R  94,  95). 

PUD'S  Basic  Witnesses 

For  purposes  of  establishing  the  background  and  a 
basis  for  its  expert  valuation  witnesses,  the  PUD 
called  as  witnesses  the  following: 

Mr.  Arthur  E.  Allen,  a  civil  engineer  employed  by 
Harza  Engineering  Company  as  head  of  its  engineer- 
ing and  planning  department.  Mr.  Allen  possesses  both 
a  B.S.  degree  and  a  M.S.  degree  in  civil  engineering 
from  the  Carnegie  Institute  of  Technology  (R.  Tr. 
484). 
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Mr.  Mark  D.  Stenson,  principal  engineer  with  R. 
W.  Beck  &  Associates,  consulting  engineers.  Mr.  Sten- 
son, the  holder  of  a  degree  in  electrical  engineering 
and  registered  in  the  States  of  Washington,  Oregon, 
New  Mexico  and  Texas  as  a  professional  engineer,  had 
extensive  experience  in  the  construction  and  financ- 
ing field  of  hydroelectric  development  (R.  Tr.  739-46). 

Mr.  Donald  J.  Bleifuss,  a  consulting  civil  engineer 
who  had  completed  countless  investigations  and  reports 
in  his  participation  in  the  construction  and  develop- 
ment of  numerous  hydroelectric  projects  throughout 
the  world.  (R.  Tr.  822-29). 

The  Witness  Allen 

Mr.  Allen  testified  to  the  type  of  hydroelectric  pro- 
ject to  which  the  PUD's  Z  Canyon  site  was  adapted. 
He  demonstrated  a  project  could  be  constructed  at  the 
Z  Canyon  site  with  a  555  megawatt  installed  generat- 
ing capability  at  a  total  cost  of  $62,100,000,  exclusive 
of  financing  costs  and  land  and  land  rights  costs  (R. 
Tr.  649).  This  project  would  have  a  reservoir  elevation 
of  1990  feet,  the  same  as  that  of  Seattle's  Boundary 
project  which  is  presently  under  construction  (R.  Tr. 
652).  Ex.  D.  130A  was  admitted  into  evidence  as  il- 
lustrative of  the  testimony  of  the  witness  (R.  Tr.  669). 

Mr.  Allen  stated  that,  in  his  opinion,  the  project 
which  he  described  as  a  typical  project  to  which  the 
PUD's  Z  Canyon  site  was  adapted  was  one  of  very 
low  cost  and  that  the  site  was,  in  his  opinion,  of  very 
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high  vahie.  In  his  experience  he  had  known  of  people 
who  were  eager  to  build  and  did  build  hydroelectric 
projects  costing  approximately  twice  as  much  per  kilo- 
watt as  the  proposed  Z  Canyon  project  which  he  de- 
scribed (R.  Tr.  687). 

This  witness  also  described  a  typical  hydroelectric 
project  that  could  be  constructed  at  the  Z  Canyon 
site  with  a  reservoir  elevation  of  1885  feet.  Such  a 
project  would  have  a  generating  capability  of  345 
megawatts  (R.  Tr.  706) ;  and  its  construction  costs,  ex- 
clusive of  land  rights  and  financing  charges  or  trans- 
mission costs,  would  be  $56,420,000.  (R.  Tr.  710).  Ex- 
hibit D  130B  was  admitted  into  evidence  as  illustrative 
of  the  testimony  of  the  witness  regarding  the  proposed 
"Low  Z"  project  (R.  Tr.  709).  The  witness  testified 
on  cross-examination  that  cost  estimates  on  proposed 
projects  of  this  nature  were  quite  accurate  and  that 
in  his  experience  on  projects  which  he  had  seen  through 
from  planning  to  completion,  the  fartherest  he  had 
been  off  in  construction  costs  was  5  percent  (R.  Tr. 
688). 

The  PUD  attempted,  through  the  witness,  Allen, 
to  show  the  adaptability  for  a  hydroelectric  project 
of  the  Boundary  site  where  Seattle  is  presently  con- 
structing its  project. 

The  PUD  explained  its  theory  to  the  Court  in  this 
respect  that  a  prospective  purchaser  of  the  PUD's 
properties  could  and  would  consider  the  advisability  of 
constructing  his  project  at  the  Boundary  site  as  an 
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alternative  to  constructing  it  at  the  Z  Canyon  site  (R. 
Tr.  577-78).  Under  this  theory,  the  witness  Allen  pro- 
ceeded to  testify  regarding  the  description,  construc- 
tion costs,  and  generating  capability  of  a  hydroelectric 
project  at  the  Boundary  site  (R.  Tr.  574-712). 

PUD'S  exhibit  for  identification  (D-I-130),  con- 
stituting the  written  report  prepared  by  the  witness 
Allen  in  conjunction  with  his  testimony  concerning 
the  Boundary  site,  was  objected  to  by  Seattle  (R.  Tr. 
627-28).  This  objection  was  sustained   (R.  Tr.  629). 

The  striking  of  Mr.  Allen's  testimony  pertaining  to 
the  Boundary  site  (R.  Tr.  718),  the  rejection  of 
PUD's  exhibit  for  identification,  D-I-130,  and  the 
rejection  of  PUD's  offer  of  proof  in  this  regard  (R. 
Tr.  721),  are  the  subject  matter  of  specifications  of 
error  No.  1  and  will  be  further  discussed  in  that  part 
of  the  brief. 

The  Witness  Stenson 

Mr.  Mark  D.  Stenson,  referred  to  above,  testified 
that  the  average  annual  energy  capability  of  the  pro- 
posed high  Z  Canyon  project  would  be  3,476,000,000 
kilowatt  hours,  and  that  of  the  proposed  low  Z  Can- 
yon project  would  be  approximately  2,000,000,000  kilo- 
watt hours  (R.  Tr.  750).  This  energy  capability  might 
in  the  future  be  increased  by  a  large  upstream  project 
which  had  at  that  date  been  proposed  but  not  yet  com- 
pleted (R.  Tr.  751). 

To  the  initial  construction  costs  of  the  proposed 
"high  Z"  or  "low  Z"  projects  at  the  PUD's  Z  Canyon 
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site  as  testified  to  by  the  witness  Allen,  the  witness 
Stenson  added  interest  costs,  certain  fund  costs  (R.  Tr. 
753),  and  financing  costs  (R.  Tr.  778),  and  concluded 
that  the  total  bond  issue  costs,  exclusive  of  land  and 
land  rights  costs,  for  the  proposed  high  Z  Canyon  pro- 
ject would  be  $77,600,000  and  that  such  cost  for  the 
proposed  low  Z  Canyon  project  would  be  $69,250,000 
(R.  Tr.  778).  He  thus  concluded  that  the  average  cost 
of  energy  per  kilowatt  hour,  computed  without  con- 
sidering cost  of  site,  at  the  proposed  high  Z  Canyon 
project  over  the  assumed  fifty-year  bond  life  would 
be  1.587  mills  per  kilowatt  hour,  and  that  such  average 
cost  of  energy  at  the  proposed  low  Z  Canyon  project 
would  be  2.385  mills  per  kilowatt  hour  (R.  Tr.  779). 

In  referring  to  Mr.  Stenson,  the  Court  said : 

"You  have  already  qualified  him  as  an  expert. 
You  can  ask  him  whether  it  is  possible,  can't  you  i?" 
(R.  Tr.  781). 

When  questioned  as  to  whether  or  not  PUD  could, 
in  the  reasonably  near  future,  devote  its  properties  to 
the  proposed  use  at  Z  Canyon,  Mr.  Stenson  testified: 

"Well,  I  don't  think  there  is  any  question  but 
what  it  could  be  developed  by  the  District."  (R. 
Tr.  786). 

The  witness  Stenson  later  testified  that  through  his 
experience  with  similar  projects  he  assumed  that  the 
PUD  would  have  no  difficulty  in  marketing  the  power 
that  would  be  produced  at  the  Z  Canyon  project  (R. 
Tr.  820-21). 
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The  Witness  Bleifuss 

Mr.  Donald  J.  Bleifuss,  who  had  examined  and 
evaluated  the  Z  Canyon  site  (R.  Tr.  829-30)  and  who 
had  in  his  experience  made  literally  hundreds  of  cost 
estimates  on  projects  similar  to  those  testified  to  'oy 
the  previous  witness,  Allen,  had  spot  checked  the 
calculations  of  the  witness  Allen  and  found  them  to 
be  reasonable,  in  his  opinion  (R.  Tr.  831-34). 

The  witness  Bleifuss  testified  that  there  are  three 
aspects  to  be  considered  in  determining  the  desirability 
of  a  particular  site  for  a  hydroelectric  project:  Phys- 
ical feasibility,  functional  feasibility,  and  economic 
feasibility  (R.  Tr.  833).  From  his  study  of  the  Z  Can- 
yon site,  he  found  its  physical  feasibility  to  be  almost 
ideal,  being  well  suited  to  the  development  of  a  hydro- 
electric project  (R.  Tr.  835).  Likewise,  he  found  the 
functional  feasibility  to  be  very  good  from  the  fact  that 
the  terrain  and  the  river  profile  permit  concentration 
of  head  at  the  site  and  the  fact  that  the  site  is  on  a 
stream  which  possesses  a  sufficient  amount  of  flow 
to  develop  energy  at  the  site  (R.  Tr.  835-36).  He  tes- 
tified that  economic  feasibility  of  a  hydroelectric  site 
is  determined  by  one  thing  only,  and  that  is  the  average 
unit  cost  of  energy  which  is  obtained  hj  dividing  the 
annual  cost  of  operating  a  plant  constructed  at  the  site 
by  the  average  annual  energy  production  (R.  Tr.  836). 
In  the  words  of  the  witness,  this  element  of  economic 
feasibility  is  of  the  utmost  importance  to  a  prospective 
developer  of  the  site  "because  any  reasonable  man 
would  form  his  judgment  on  the  basis  of  what  the 
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23roduction  is  worth  to  him,  and  in  order  to  estimate 
that  he  has  to  know  those  costs."  The  witness  pro- 
jected cost  estimates  for  a  proposed  hydroelectric 
project  at  the  Z  Canyon  dam  as  he  had  done  for  many 
other  clients  in  the  past  (R.  Tr.  841,  846,  848),  and 
concluded  that  energy  could  be  produced  through  the 
construction  of  a  high  dam  at  1.5273  mills  per  kilowatt 
hour  and  through  the  construction  of  a  low  dam  at 
2.3356  mills  per  kilowatt  hour  (R.  Tr.  850).  Because 
the  cost  of  land  and  land  rights  was  the  matter  at  issue 
in  the  trial,  the  above  figures,  of  course,  excluded  that 
element  of  cost. 

VALUATION  WITNESSES 

John  L.  Vaughan,  Jr. 

The  PUD's  first  value  witness,  John  L.  Vaughan, 
Jr.,  was  vice  president  in  charge  of  special  appraisals 
with  the  evaluation  and  appraisal  firm  of  Marshall  & 
Stevens,  Inc.  He  had  been  in  charge  of  special  ap- 
praisals with  that  firm  since  1948.  He  had  completed 
two  years  at  the  University  of  Virginia,  had  studied 
electrical  engineering  at  the  Brooklyn-Edison  Com- 
pany's Employees'  Institute,  and  had  completed 
courses  in  the  economics  of  property  evaluation  at 
the  University  of  Southern  California  (R.  Tr.  1059- 
61).  The  witness  was  a  registered  professional  engineer 
in  the  State  of  California,  a  member  of  the  National 
Society  of  Professional  Engineers,  the  California  So- 
ciety of  Professional  Engineers,  the  Los  Angeles  Pro- 
fessional Engineers'  Society,  the  Society  of  American 
Military  Engineers,  and  a  senior  member  of  the  Amer- 
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ican  Society  of  Appraisers  (R.  Tr.  1061).  He  had 
published  several  articles  on  valuation  matters  in  the 
Handbook  of  the  American  Society  of  Appraisers  and 
had  lectured  at  various  universities  and  professional 
societies  on  that  subject.  (R.  Tr.  1061-62). 

He  had  worked  as  a  valuation  engineer  for  the 
Appalachian  Power  Company  (R.  Tr.  1064)  and  had 
worked  for  various  other  concerns  in  the  field  of  eval- 
uating properties  with  technical  qualities  of  an  engi- 
neering nature  (R.  Tr.  1064-66).  In  the  course  of  his 
occupation,  he  had  been  called  upon  to  evaluate  num- 
erous utilities,  including  electric  facilities,  for  various 
private  concerns  and  governmental  agencies  (R.  Tr. 
1066-68).  He  had  qualified  and  testified  as  an  expert 
in  evaluation  problems  in  the  courts  of  17  states  as 
well  as  various  federal  courts,  tax  commissions,  and 
other  commissions,  both  on  behalf  of  private  individ- 
uals and  on  behalf  of  governmental  agencies  (R.  Tr. 
1069). 

After  Mr.  Vaughan  had  testified  to  his  familiarity 
with  the  PUD  properties  being  condemned  (R.  Tr. 
1075-77),  he  testified  that  the  highest  and  best  use  of 
the  property  was  for  a  hydroelectric  installation  (R. 
Tr.  1078-79).  He  then  testified  that,  because  of  the 
unique  nature  of  the  property,  the  basic  approaches 
to  estimation  of  value  could  not  be  utilized  (R.  Tr. 
1081-84).  The  comparable  sales  approach,  in  partic- 
ular, was  inapplicable  inasmuch  as  the  witness  was  un- 
able to  find  any  sales  of  comparable  properties  (R.  Tr. 
1081-84). 
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After  Mr.  Vaughan  had  stated  that,  in  his  opinion, 
the  fair  market  value  of  the  properties  and  rights 
being  condemned  was  the  sum  of  $8,600,000  (R.  Tr. 
1100)  and  had  testified  as  to  the  manner  in  which  he 
reached  that  figure,  the  Court,  upon  motion  of  Seattle, 
struck  the  conclusion  of  money  value  reached  by  the 
witness,  but  permitted  the  balance  of  his  testimony  to 
stand  in  the  record  (R.  Tr.  1282,  1338).  The  striking 
of  this  opinion  of  fair  market  value  and  the  denial  of 
an  offer  of  proof  with  reference  to  Mr.  Vaughan 's 
testimony  are  the  subject  matter  of  specification  of 
error  number  two. 

The  grounds  urged  in  support  of  the  motion  to 
strike,  and  the  offer  of  proof,  are  set  forth  therein. 
Due  to  its  length  Mr.  Vaughan 's  testimony  is  set  forth 
in  the  Appendix  of  this  brief.  (See  App.  pgs.  4-57) 

Neville  C.  Courtney 

The  next  PUD  value  witness  was  Neville  C.  Court- 
ney, consultant  engineer  with  the  firm  of  Justin  & 
Courtney,  of  Brooklawn,  New  Jersey.  He  was  a  grad- 
uate of  the  University  of  Pennsylvania  with  an  AB 
degree  and  had  completed  two  years  of  engineering  at 
John  Hopkins  University.  Mr.  Courtney  was  a  Fellow 
and  a  life  member  in  the  American  Society  of  Civil 
Engineers,  a  member  of  the  National  Society  of  Pro- 
fessional Engineers,  and  a  member  of  the  International 
Congress  of  large  dams.  He  was  a  registered  engineer 
in  the  states  of  New  Jersey  and  Pennsylvania  and  had 
been  engaged  in  civil  engineering  for  a  period  of  fifty 
years,  thirty-five  of  which  had  been  in  the  field  of 
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hydraulic  and  hydroelectric  engineering  (R.  Tr.  1310- 
11).  During  the  course  of  his  experience,  he  had 
worked  on  the  design  and  construction  of  various 
hydraulic  and  hydroelectric  projects  in  various  parts 
of  the  world  (R.  Tr.  1313-19). 

One  of  the  reasons  Mr.  Courtney  was  selected  by 
PUD  as  an  expert  valuation  witness  was  the  District 
Court's  pretrial  ruling  that  PUD  was  entitled  to  have 
its  properties  and  rights  evaluated  "as  in  the  Powel- 
son  case,  and  in  the  Grand  River  Dam  Authority 
case,  for  power  site  purposes."  (R.  HPO  132)  In 
conjunction  with  his  partner,  Mr.  Justin,  now  de- 
ceased, Mr.  Courtney  had  either  participated  in  the 
testimony  or  participated  in  the  preparation  of  tes- 
timony regarding  the  valuation  of  the  undeveloped 
dam  sites  in  the  Grand  Hydro  case  (R.  Tr.  1320-21) 
and  in  the  Powelson  case  (R.  Tr.  1322)  which  will  be 
cited  and  referred  to  in  the  argument. 

Mr.  Courtney  was  also  a  principal  valuation  witness 
in  the  Twin  City  cases  (R.  Tr.  1322-24),  which  will  be 
later  referred  to.  The  District  Court  referred  to  Mr. 
Courtney's  qualifications  as  "tremendous."  (R.  Tr. 
1496). 

After  Mr.  Courtney  had  stated  that,  in  his  opinion, 
the  fair  market  value  of  the  properties  and  rights 
being  condemned  was  the  sum  of  $7,495,000  and  had 
testified  as  to  the  manner  in  which  he  reached  that 
figure,  the  Court,  as  had  been  done  with  reference  to 
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the  testimony  of  the  witness  Vaughan,  granted 
Seattle's  motion  to  strike  that  portion  of  Mr.  Court- 
ney's testimony  which  stated  his  opinion  of  value  of 
the  properties  and  rights  being  condemned.  The  strik- 
ing of  this  testimony  is  the  subject  matter  of  speci- 
fications of  error  number  three.  The  grounds  in  sup- 
port of  the  motion  to  strike  are  set  forth  therein.  Due 
to  its  length  Mr.  Courtney's  testimony  is  set  forth  in 
the  Appendix  to  this  brief.  (See  App.  pgs.  58-98) 

While  Mr.  Courtney  was  on  the  stand,  the  PUD 
offered  into  evidence  a  copy  of  the  transcript  of  the 
record  of  the  Grand  Hydro  case  in  support  of  its  argu- 
ment that  valuation  testimony  grounded  on  the  same 
basis  as  that  offered  through  the  witness  Courtney,  had 
been  accepted  by  the  Supreme  Court  of  Oklahoma  and 
approved  by  the  United  States  supreme  court  (R.  Tr. 
1519-21).  PUD  is  advised  that  this  transcript,  bearing 
the  designation  Ex.  D.  I.  144,  which  it  contends  is  in 
fact  an  admitted  exhibit,  is  to  be  forwarded  for  filing 
in  these  appellate  proceedings  by  way  of  supplemental 
transcript  of  record,  together  with  the  colloquy  be- 
tween Court  and  counsel  at  the  time  it  was  offered. 

The  Court  invited'  the  PUD  to  close  its  testimony 
and  appeal  from  the  record  as  it  stood  with  the  follow- 
ing comment : 

"We  are  about  to  recess,  Mr.  Klobucher,  and  I 
wonder  if  it  would  be  worthwhile  for  me  to  make 
this  observation: 

"Obviously  the  landowner  in  this  case  is  not 
satisfied  with  the  observations  made  on  March 
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2nd.  If  the  PUD  intends  to  take  the  position 
throughout  the  case,  and  obviously  it  does,  to  value 
this  land  as  though  a  plant  were  there,  perhaps 
you  might  prefer  to  have  the  record  stand  as  it 
is  with  reference  to  the  valuation  of  the  property. 

"Certainly,  I  am  inviting  a  much  more  nominal 
valuation  of  the  property  than  has  been  placed  on 
it,  and  perhaps  the  PUD  doesn't  want  that.  I  don't 
know,  but  I  will  leave  that  observation  with  you. 

"If  you  change  the  position  of  the  PUD  in  con- 
nection with  this  matter  by  introducing  other  tes- 
timony, it  may  change  the  positions  heretofore 
taken  with  reference  to  the  present  testimony  on 
value,  which  I  have  rejected."  (R.  Tr.  1554-55). 

The  PUD  then  offered  the  testimony  by  written  de- 
position of  Jens  Jensen  and  Roger  H.  McConnell, 
representatives  of  the  mining  interests  in  the  Z  Canyon- 
Boundary  reach  of  the  Pend  Oreille  River.  This  tes- 
timony revealed  that  the  mining  interests  which  would 
be  affected  by  the  construction  of  a  dam  at  the  Z 
Canyon  site,  although  somewhat  opposed  to  the  con- 
struction of  a  high  dam,  were  not  opposed  to  the  con- 
struction of  a  low  dam  at  the  Z  Canyon  site  (R.  Tr. 
1592-94). 

Prior  to  the  close  of  its  case,  the  PUD  offered  to 
prove  through  the  testimony  of  its  witness,  John  L. 
Vaughan,  that  the  PUD's  properties  had  a  fair  market 
value  of  $8,900,000  when  appraised  from  a  capitaliza- 
tion of  income  approach  (R.  Tr.  1627).  This  offer  was 
made  by  the  PUD  as  an  alternative  approach  after 
the  testimony  of  its  two  value  witnesses  regarding 
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their   opinions   of   the   fair   market   value   had   been 
stricken  by  the  Court  (R.  Tr.  1627). 

This  would  have  been  arrived  at  generally  by  com- 
puting the  annual  return  from  a  completed  hypothet- 
ical hydroelectric  project  on  the  properties  and  deduct- 
ing the  cost  of  the  power  as  computed  by  previous 
witnesses.  This  income  would  have  been  capitalized  to 
arrive  at  land  value  and  discounted  to  arrive  at  the 
value  of  land  and  land  rights  in  the  present  condition, 
taking  into  account  the  rights  yet  to  be  acquired.  The 
validity  of  the  value  so  computed  would  have  been 
checked  by  comparing  the  cost  of  energy  so  produced 
with  the  cost  of  energy  produced  by  other  hydroelectric 
plants  in  the  area  (R.  Tr.  1628). 

The  offer  of  proof  was  objected  to  by  Seattle  on  the 
grounds  that  it  was  improper  and  unrealistic  to  capi- 
talize the  income  from  a  hypothetical  project  which 
has  not  yet  been  constructed  (R.  Tr.  1629-30).  The 
Court  sustained  the  objection  (R.  Tr.  1630). 

SEVERANCE 

With  reference  to  PUD's  claim  of  damage  to  its  Box 
Canyon  properties  and  project  caused  by  severing 
therefrom  the  downstream  properties  and  rights,  in- 
cluding the  Z  Canyon  and  Boundary  dam  sites,  the 
following  should  be  noted. 

As  hereinabove  pointed  out,  PUD,  in  connection  with 
its  Box  Canyon  project,  purchased  all  of  the  Cooper 
properties  and  rights  on  the  river,  including  the  rights 


30 

to  overflow  shore  lands  upstream  from  the  Box  Can- 
yon dam,  as  well  as  the  uplands,  shore  lands,  and  flow- 
age  rights  downstream  from  Box  Canyon  that  con- 
stitute the  Boundary  and  Z  Canyon  sites  and  reser- 
voir area.   (See  page  9,  supra) 

It  was  an  admitted  fact  set  out  in  the  pretrial  order 
that  the  properties  and  rights  downstream  from  the 
Box  Canyon  dam,  as  well  as  Cooper's  drawings,  en- 
gineering data  and  development  work,  were  acquired 
by  PUD  as  a  part  of  its  plan  for  the  development  of 
a  dam  and  power  house  at  the  Z  Canyon  site  (R.  35). 

Mr.  Sewell,  the  engineer  for  PUD,  testified: 

"The  PUD,  at  the  time  of  these  plans,  were  ac- 
quired, was  in  the  process  of  constructing  Box  Can- 
yon dam,  and  in  the  studies  of  Box  Canyon  dam, 
there  were  certain  deficiencies  on  waterflow,  based 
on  20  year  studies,  from  1928  to  1948,  and  these  de- 
ficiencies were  the  flow  being  too  great  and  cutting 
down  the  head  of  the  plant,  until,  in  some  years, 
the  plant  would  have  to  go  out  of  production  en- 
tirely, and  the  PUD  desired  to  build  a  plant  at  Z 
Canyon  to  coordinate  with  Box  Canyon  plant,  and 
especially  at  the  time  of  these  deficiencies."  (R. 
Tr.  447-48). 

Upon  motion  of  counsel  for  Seattle,  this  answer  was 

stricken  (R.  Tr.  449). 

Later,  Mr.  Campbell,  manager  of  the  PUD,  was 
called  as  a  witness,  and  an  attempt  was  again  made  to 
establish  that  the  properties  being  condemned  in  this 
action  had  been  acquired  with  Box  Canyon  construc- 
tion funds  with  the  approval  of  the  lender,  R.F.C.,  at 
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the  time  of  construction  of  the  Box  Canyon  dam  as 
additions  and  betterments  thereto  in  that  a  dam  and 
power  plant  at  Z  Canyon  would  not  only  be  a  source 
of  power  during  periods  of  high  water  when  the  Box 
Canyon  must  shut  down,  it  would  make  possible  a  co- 
ordinated operation  during  other  times  of  the  year 
(R.  Tr.  889-946).  Objections  were  made  to  this  line  of 
proof,  including  the  objection  that  it  pertained  to  the 
issue  of  severance  damages  which  had  been  eliminated 
from  the  case  at  the  time  of  the  hearing  on  the  pretrial 
order  (R.  Tr.  894). 

An  offer  of  proof  in  this  respect  was  made  and  is 
set  out  verbatim  in  the  specifications  of  error  at 
page  48  infra.  In  rejecting  the  offer  of  proof,  the 
Court  ruled  that  the  only  proof  that  would  be  accept- 
able would  be  the  actual  contents  of  resolutions  duly 
adopted  hy  the  Commissioners  of  the  PUD  and  that 
Mr.  Campbell's  oral  testimony  would  not  be  admissible 
to  explain  or  add  to  the  recorded  actions  of  the  Com- 
missioners (R.  Tr.  945-46). 

Although  the  testimony  of  Mr.  Sewell  above  set  out 
had  been  stricken,  the  District  Court,  in  rejecting  Mr. 
Campbell's  testimony,  said: 

"Well,  this  matter  has  already  been  testified  to 
by  Mr.  Sewell,  you  know,  about  the  desirability 
of  using  Z  Canyon  to  supplement  Box  Canyon 
power.  But  if  you  want  this  witness  to  explain 
the  resolutions  and  what  led  up  to  them,  I  don't 
think  it  is  proper,  counsel."  (R.  Tr.  932). 
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and  again  said: 


' '  I  think  you  have  already  established  from  Mr. 
Sewell  what  the  purpose  of  it  was. 

''I  think  his  testimony  is  objectionable,  counsel, 
and  I  will  sustain  the  objection  to  the  offer  of 
proof."  (R.  Tr.  946). 


At  the  close  of  the  PUD's  case,  it  will  be  seen  that, 
due  to  the  striking  of  the  conclusions  of  value  ex- 
pressed by  PUD's  valuation  witnesses,  there  was  no 
valuation  evidence  in  the  record  that  included  the 
element  of  power  site  value.  As  is  demonstrated  by 
the  Findings  of  Fact,  the  PUD's  evidence  had  been 
sufficient  to  establish  that  the  highest  and  best  use 
of  the  properties  and  rights  being  condemned  was  for 
hydroelectric  power  purposes  (R.  93).  The  evidence 
also  established  that  it  would  be  necessary  to  acquire 
only  a  negligible  amount  of  additional  privately  owned 
land  in  order  to  devote  the  PUD's  properties  and 
rights  to  the  production  of  hydroelectric  power,  and 
that  as  concerns  the  proposed  low  Z  Canyon  project, 
such  acquisitions  could  be  made  even  though  the  devel- 
oper did  not  have  the  right  of  eminent  domain  (R.  88, 
95).  Nevertheless,  Seattle,  having  the  right  to  open 
and  close  the  testimony,  did  not  in  its  rebuttal  seek  to 
offer  any  valuation  evidence  that  considered  this  ele- 
ment of  value  (R.  Tr.  1642-1756). 

Following  the  close  of  the  testimony  and  prior  to 
entry  of  the  Findings  of  Fact,  Conclusions  of  Law, 
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and  Judgment  and  Decree,  the  PUD  moved  the  Court 
to  reconsider  the  ruling  striking  the  conclusions  of 
value  expressed  by  its  valuation  witnesses  (R.  48-50). 
In  denying  the  motion,  the  Court  expressed  the  opinion 
that  the  only  method  available  to  the  PUD  to  prove 
value  was  by  proof  of  comparable  sales  (R.  MTR). 

Following  the  entry  of  the  Judgment  and  Decree, 
awarding  Seattle's  opinion  of  value  in  the  amount  of 
$16,000  as  just  compensation,  PUD  moved  for  a  new 
trial  on  the  grounds  therein  set  forth  (R.  100).  This 
motion  was  denied  (R.  105).  PUD  appealed  (R.  106). 
Seattle  cross-appealed  (R.  109). 

Specification  of  Error  No.   1 

Although  PUD's  ownership  included  all  or  practi- 
cally all  of  the  privately  held  lands  and  rights  neces- 
sary for  the  development  of  a  hydroelectric  project 
with  the  dam,  power  house  and  related  facilities 
located  at  either  the  Boundary  site  or  the  Z  Canyon 
site,  the  District  Court  erroneously  struck  from  the 
record  the  evidence  submitted  with  reference  to  a 
project  at  the  Boundary  site. 

PUD's  witness,  Allen,  was  permitted  to  testify  that 
Seattle  was,  as  of  the  date  of  taking,  executing  its  plans 
to  complete  a  hydroelectric  project  at  the  Boundary 
site  utilizing  shore  lands,  uplands  and  flowage  rights 
owned  by  PUD.  He  was  also  permitted  to  testify  as 
to  the  cost  and  capacity  of  such  a  project  at  the 
Boundary  site  based  on  actual  data  furnished  volun- 
tarily by  Seattle  or  supported  by  public  record  and 
checked  by  the  witness  (R.  Tr.  574-712,  715-16).  The 
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place,  lie  states  that  the  report  was  written  before 
he  even  visited  the  site. 

"We,  therefore,  feel  that,  even  outside  of  our 
other  objections,  which  we  feel  are  well  taken,  that 
the  exhibit  is  not  properly  qualified."    (R.   Tr. 

627-28). 

The  Court  sustained  the  objection  and  rejected  the 
exhibit  on  the  ground  that  it  came  too  close  to  the  rule 
that  rejects  evidence  of  value  of  the  property  to  the 
condemnor  (R.  Tr.  629).  PUD  then  made  the  follow- 
ing offer  of  proof : 

"MR.  ENNIS:  The  defendant  PUD  offers  to 
prove  by  the  testimony  of  Mr.  Allen  and  Exhibit 
130  that  as  of  the  date  of  trial,  which  is  the  date  of 
taking,  Seattle  has  completed  plans  and  designs 
for  a  dam  and  powerhouse  at  the  Boundary  site 
and  is  executing  those  plans.  This  evidence  is  for 
the  purpose  of  establishing  the  highest  and  best 
use  of  the  PUD  properties  in  the  Z  Canyon- 
Boundary  area  of  the  Pend  Oreille  River. 

"PUD  will  further  offer  to  prove  the  cost  of  the 
project  proposed  and  being  built  by  Seattle  as  of 
the  date  of  taking  and  the  capacity  of  the  dam  and 
powerhouse  so  proposed.  This  testimony  will  be 
based  upon  actual  data  supporting  Seattle's  esti- 
mates and  actual  contracts  entered  into  by  Seattle 
which  are  a  matter  of  public  record  or  have  volun- 
tarily been  supplied  by  Seattle  and  checked  by  Mr. 
Allen.  The  evidence  will  be  offered  as  a  typical 
project  that  could  be  built  on  the  property  in 
question  at  low  cost  and  high  capacity  which  goes 
directly  to  the  availability  of  the  PUD  properties 
for  that  purpose. 

"This  offered  proof  does  not  show  any  en- 
hancement of  value  by  reason  of  anything  done  by 
Seattle,  the  condemnor,  and  is  therefore  not  made 
inadmissible  by  U.  S.  vs.  Miller. 
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"This  evidence  is  not  in  any  sense  offered  to 
prove  any  special  value  to  Seattle  as  an  element 
of  market  value,  but  is  solely  for  the  purpose  of 
establishing  by  other  and  later  witnesses  that  the 
use  of  the  property  for  a  power  site  is  econom- 
ically feasible  and  thus  will  be  evidence  going 
directly  to  proof  of  the  highest  and  best  use  of  the 
property.  Such  evidence  is  admissible  under  the 
rationale  of  the  U.  S.  Supreme  Couit  opinion  of 
Grand  River  Dam  Authority  vs.  Grand  Hydro, 
Its  admissibility  is  also  supported  by  Metropolitan 
Water  District  vs.  Adams  and  other  authorities 
cited  in  Part  Two  of  PUD's  trial  brief. 

"For  the  purposes  of  showing  adaptability  of 
the  property  for  power  site  purposes  and  the 
reasonable  possibility  of  the  properties  being  used 
for  that  purpose,  the  defendant  should  not  be  con- 
fined to  evidence  pertaining  to  its  own  planned 
project.  A  purchaser  of  the  PUD  properties  might 
and  probably  would  consider  the  availability  and 
possibilities  of  the  Boundary  site  as  well  as  the  Z 
Canyon  site.  For  this  reason,  testimony  with  refer- 
ence to  the  Boundary  project  is  admissible."  (R. 
Tr.  719-720) 

This  offer  of  proof  was  rejected  (R.  Tr.  721). 
The  Court  erred: 

(a)  In  limiting  consideration  of  power  site  value 
to  PUD's  properties  and  rights  at  the  Z  Canyon  site, 
which  is  one  mile  upstream  from,  and  will  be  inundated 
by  the  reservoir  of,  Seattle's  dam  at  the  Boundary 

site; 

(b)  In  striking  the  testimony  of  PUD's  witness, 
Arthur  E.  Allen,  relative  to  the  cost  and  capacity  of  a 
power  project  on  the  properties  owned  by  the  PUD 
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at  the  Boundary  site  which  are  included  in  this  con- 
demnation action: 

(c)  In  rejecting  PUD's  Exhibit  for  Identification 
130;  and 

(d)  In  rejecting  PUD's  offer  of  proof  quoted 
above. 

Specification  of  Error  No.  2 

The  Court  erred  in  striking  the  opinion  of  value  of 
the  properties  and  rights  being  condemned  as  expressed 
by  the  witness,  John  L.  Vaughan,  in  the  amount  of 
$8,600,000.00,  and  in  rejecting  the  offer  of  proof  here- 
inafter set  out  in  full. 

After  stating  his  qualifications  and  during  his  direct 
examination  wherein  the  manner  in  which  he  arrived 
at  his  opinion  of  value  was  stated  in  detail,  the  witness, 
Vaughan,  testified : 

"In  my  opinion,  the  fair  market  value  of  the 
entire  property  before  the  taking,  is  $8,702,200. 

"The  fair  market  value  of  the  property  remain- 
ing after  the  taking  is  $2,200,  so  the  value  of  the 
property  taken,  is  $8,700,000."  (R.  Tr.  1097.) 

"So,  I  have  made  a  judgment  allowance  of 
$100,000  for  the  possible  cost  of  acquiring  these 
additional  rights,  and  I  have  reduced  my  estimate 
of  value  from  $8,700,000  to  $8,600,000."  (R.  Tr. 
1100). 

During  the  course  of  cross  examination  of  the  wit- 
ness, Vaughan,  the  Court  said : 

"Now,  the  valuation  has  to  be  based  upon  fair 
market  value,  what  a  willing  buyer  would  pay  to 
a  willing  seller.  He  hasn't  based  his  opinion  on 
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that,  and  so  if  counsel  wants  to  make  his  motion 
to  strike,  I  will  entertain  it  now."  (R.  Tr.  1236) 

Seattle  immediately  moved  to  strike  the  testimony 
of  the  witness  (R.  Tr.  1235)  on  the  grounds: 

"No.  1,  the  witness  has  not  used  the  proper  ap- 
proach to  a  fair  market  value  valuation,  in  that  he 
has  simply  taken  a  comparison  of  other  hydro- 
electric projects  and  the  costs  incident  to  them 
from  a  document  which  is  replete  with  second  and 
third-hand  hearsay,  and  using  those  figures,  those 
hearsay  figures,  which  do  not  come  within  the 
ambit  of  the  standard  kinds  of  hearsay  which  an 
appraiser  is  permitted  to  rely  upon,  has  arrived 
at  a  project  comparison  calculation  by  which  he, 
in  essence,  arrives  at  a  figure  which  he  believes, 
on  the  strength  of  what  was  paid  at  other  projects 
in  the  Northwest  and  on  the  West  Coast,  a  pur- 
chaser could  pay  for  these  PUD  properties.  In- 
stead of  being  a  figure  based  on  comparables  or 
on  any  other  acceptable  appraisal  technique,  the 
witness,  relying  on  this  hearsay  information  con- 
tained in  this  document,  in  essence,  has  told  us 
what,  in  his  opinion,  a  purchaser  could  pay  for 
these  properties,  and  on  the  ground  that  this  is  an 
improper  appraisal  technique  from  a  legal  stand- 
point, and  on  the  ground  that  the  ])asis  which  the 
witness  used  provides  an  insufficient  legal  foun- 
dation to  sui^port  the  opinion  which  he  has  given, 
we  move  to  strike  that  opinion  in  its  entirety." 
(R.  Tr.  1236-37) 

"It  is  also  obvious,  your  Honor,  from  the  very 
projects  that  the  witness  has  now  named  that  he 
used  for  comparison  purposes,  that  the  value  he 
used  are  values  paid  by  condemnors  all  over  the 
Northwest,  values  which  are  the  result  of  condem- 
nation awards  after  jury  verdicts,  values  which  in- 
cluded attorneys'  fees  and  court  costs  in  connec- 
tion with  such  condemnation,  values  paid  by  con- 
demnors who  settled  the  condemnation  actions  by 
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negotiating  after  they  were  started,  all  of  the 
myriad  of  things  which  occur  whenever  a  project 
such  as  those  he  has  relied  on  goes  through  the 
land  and  land  rights  acquisition  process."  (R.  Tr. 
1239). 

The  Court  granted  the  motion  to  strike  to  the  ex- 
tent of  striking  the  testimony  quoted  above  (R.  Tr. 
1338). 

PUD  made  the  following  offer  of  proof : 

"MR  ENNIS  :  We  would  offer  to  prove  —  I  am 
trying  to  couch  this  —  what  we  have  offered  to 
prove,  what  we  think  the  witness  already  has  tes- 
tified to,  but  I  will  make  it  in  that  fashion,  that  we 
would  offer  to  prove,  and  offer  further  that  the 
proof  of  this  witness  already  is,  to  the  effect  that 
he  arrived  at  a  money  value  of  fair  market  value  in 
this  case  as  that  value  that  would  be  agreed  upon 
between  a  willing  buyer  and  seller,  as  he  described 
that,  not  taking  into  consideration  the  existence  of 
a  license,  the  existence  of  ownership  of  water 
rights  on  the  river,  or  the  existence  of  ownership  of 
anything  other  than  the  lands  that  the  PUD 
owned,  and  that  he  has  referred  to  those  lands  as 
a  bundle  of  rights  that  he  thought  had  a  value ;  that 
he  arrived  at  an  opinion  of  market  value  consider- 
ing as  one  of  the  elements  on  the  basis  of  what  the 
highest  and  best  use  was,  and  that  he  then  de- 
ducted from  his  original  conception  of  what  the 
value  might  be  and  expressed  his  opinion  of  value 
on  the  land  in  the  condition  that  it  is  in,  realizing 
that  these  other  matters  existed  and  that  any 
reasonable  buyer  would  have  to  acquire  these,  and 
so  that  he  did  not  include  them,  he  did  not  include 
the  ownership  of  those  things  by  the  PUD  or  a 
purchaser  in  arriving  at  value;  that  the  opinion 
of  value  he  arrived  at  was  exclusive  of  those ;  and 
we  would  offer  that  in  the  way  of  proof."  (R.  Tr. 
1284-86). 
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The  Court  rejected  the  offer  of  proof.  (R.  Tr.  1286). 

A  consideration  of  this  assignment  of  error  requires 
a  review  of  testimony  of  the  witness,  Vaughan,  upon 
which  his  stricken  opinion  of  value  was  based.  This 
testimony  is  lengthy  and,  for  convenience  of  this  Court, 
the  witness'  testimony  on  direct  examination,  except 
with  reference  to  his  qualifications,  and  pertinent  port- 
tions  of  his  cross-examination  are  set  out  in  the  ap- 
pendix of  this  brief.  (See  Appendix  pgs.  4-57) 

Specification  of  Error  No.  3 

The  Court  erred  in  striking  the  opinion  of  value  of 
the  properties  and  rights  being  condemned  as  expressed 
by  the  witness,  Neville  C.  Courtney,  in  the  amount  of 

$7,498,000. 

After  stating  his  qualifications  and  during  his  direct 
examination  wherein  the  manner  in  which  he  arrived  at 
his  opinion  of  value  was  stated  in  detail,  the  witness, 
Courtney,  testified  as  follows : 

"Q.  (By  Mr.  Dill)  What  valuation  did  you  put 
upon  this  property  as  a  raw  dam  site,  as  an  un- 
developed dam  site,  along  with  the  other  properties 
of  the  PUD  in  the  river  ? 

"A.  The  amount  of  money  in  cash,  as  the  fair 
market  value,  is  $7,500,000  before  the  taking,  and 
$7,498,000  after  the  taking.  I  valued  the  191  acres 
—  or  the  110  acres,  after  the  taking,  as  $2,025, 
which  I  rounded  out  at  $2,000."  (R.  Tr.  1398-99). 
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Seattle  moved  to  strike  the  opinion  of  the  witness 
quoted  above  as  to  the  fair  market  value  of  PUD's 
properties  in  the  following  manner : 

"MR.  WHITE:  Your  Honor,  it  appears  now 
from  Mr.  Courtney's  testimony  that  he  used  al- 
most precisely  the  method  which  your  Honor  re- 
jected in  connection  with  the  witness  Bleifuss, 
and  I  refer  to  Defendant's  Exhibit  134,  which  is 
the  same  curve,  which  Mr.  Courtney  has  now  ex- 
plained for  us  in  words,  which  Mr.  Bleifuss  had 
as  a  line.  He  had  on  the  lefthand  column,  you  will 
remember,  the  mills  per  kilowatt-hour,  and  across 
the  bottom,  cost  of  lands  and  rights,  millions  of 
dollars,  and  showed  what  the  interrelationship 
would  be  between  what  might  be  economically  jus- 
tifiable for  the  cost  of  land  and  land  rights  and 
how  it  affect  the  cost  of  power,  and,  in  my  judg- 
ment, the  technique  which  Mr.  Courtney  has  now 
said  that  he  used  is  subject  to  exactly  the  same 
disabilities  which  we  raised  at  the  time  of  Mr. 
Bleifuss'  testimony. 

"It  necessarily,  of  course,  entails  some,  let's 
say,  second-hand  approach  of  capitalization  of 
earnings,  as  Mr.  Bleifuss  approached  it,  since  the 
direct  line  would  be  meaningless  without  having 
the  mills  per  kilowatt-hour  compared  with  some 
other  project,  which  are  unidentified,  and  we  move 
to  strike  Mr.  Courtney's  testimony  as  to  value  on 
several  additional  grounds. 

"First,  that  to  this  point,  there  has  been  no 
showing  that  the  lands  necessary  for  the  construc- 
tion of  a  project  at  Z  Canyon  could  be  assembled 
within  the  reasonably  near  future  without  the 
power  of  condemnation.  And  your  Honor  adverted 
to  that  fact  and  that  state  of  the  record  as  late 
as  yesterday,  and  nothing,  of  course,  that  Mr. 
Courtney  has  done  or  any  study  that  was  made  by 
him  —  although  it  might  have  been  made  by  him,  it 
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hasn't  been  made  —  nothing  Mr.  Courtney  has 
done  changes  that  record. 

"Next,  we  would  add  an  additional  ground,  that 
Mr.  Courtney  has,  in  his  testimony  this  morning, 
indicated  that  he  took  into  consideration  the  fac- 
tor, assumed,  that  the  PUD  would  have  the  right 
to  store  the  waters  of  the  Pend  Oreille  River  and 
also  to  divert  them  through  penstocks  and  intake 
structures  through  the  powerhouse,  and  this  was, 
I  think,  a  very  significant  factor  which  your 
Honor  discussed  in  connection  with  the  ruling 
which  you  made  upon  our  motion  to  strike  Mr. 
Vaughan's  testimony. 

"Now  that  we  have  out  in  the  record  the  back- 
up, so  to  speak,  for  the  figure  of  seven  and-a-half 
million  dollars,  it  appears  that  Mr.  Courtney's 
testimony  should  not  be  permitted  to  stay  in  the 
record. 

"I  recognize  that  he  also  said  something  about 
using  the  total  land  in  relation  to  the  cost  of  the 
project,  which  I  can  only  interpret  from  this  pre- 
vious testimony  as  meaning  that  he  used  this  com- 
parative approach,  using  the  projects  which  he 
named,  and  he  said  this  morning  that  he  used  sub- 
stantially the  same  approach  as  was  described  by 
Mr.  Vaughan,  and,  as  Mr.  Helsell  said  yesterday, 
the  two  principal  problems  with  that  approach  are, 
first,  that  it  is  based  upon  compound  hearsay  and, 
second,  it  is  based  upon  wholesale  consideration  of 
transactions  which  your  Honor  could  not  consider 
one  by  one.  In  other  words,  it  is  trying  to  get  into 
the  record  a  great  many  transactions  involving 
condemnors  and  condemnees  which  would  not  be 
admissible  if  they  were  presented  on  a  comparable 
sales  basis,  and  the  mere  fact  that  they  are  more 
or  less  homogenized  or  averaged  in  order  to  come 
at  some  figure  which  might  take  out  the  sting  of  a 
particular  one,  it  seems  to  me  all  it  does  is  com- 
pound the  inadmissibility,  because  we  couldn't  pos- 
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sibly  know  what  went  into  all  of  these  transactions 
without  doing  what  we  explained  yesterday  would 
be  necessary  to  do,  to  call  the  Comptrollers  of  the 
various  utilities  in  question  and  find  out  from 
them  the  facts  concerning  these  transactions. 

"Basically,  too,  Mr.  Courtney's  approach  is 
what  a  dam  owner  could  pay,  rather  than  what  he 
would  pay.  In  other  words,  he  had  equated  the  two 
between  'could'  and  'would'  without  really  any 
adequate  explanation  of  how  he  gets  from  'could' 
to  'would.'  In  fact,  as  he  describes  it,  there  really 
is  no  judgment  factor  other  than  his  picking  a 
particular  point  out  on  a  curve,  which  I  gather  is 
a  point  which  he  feels  would  be  what  a  prospec- 
tive dam  proprietor  could  pay  and  still  have  the 
project  competitive  and  reasonably  attractive, 
rather  than  what  the  actual  value  of  these  prop- 
erties which  we  have  in  litigation  here  is."  (R.  Tr. 
1460-64). 

In  ruling  on  the  motion,  the  Court  said: 

"I  think  that  this  testimony  is  not  funda- 
mentally sound,  counsel,  on  the  matter  of  value. 
It  isn't  a  comparable  sale  approach,  it  isn't  a  capi- 
talization approach,  which  you  said  was  not  to  be 
used,  or  Mr.  Ennis  did.  Of  course,  it  can't  be  a  re- 
production cost  approach. 

"I  think  there  has  to  be  some  basis  upon  which 
an  amount  is  determined,  and  to  place  it  on  the 
basis  of  taking  a  piece  of  raw  land  and  theore- 
tically building  a  plant  and  theoretically  selling 
the  power  becomes  a  pyramiding  on  nothing,  on 
the  raw  land,  and  there  is  no  plant  there.  I  think 
this  is  testimony  that  cannot  be  used,  as  I  view 
it,  recognizing  the  tremendous  qualifications  of 
this  man."  (R.  Tr.  1495-96). 

A  consideration  of  this  assignment  of  error  requires 
a  review  of  the  testimony  of  the  witness,  Courtney, 
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upon  wliieii  liia  stricken  opinion  of  value  was  }>ase(l. 
This  testimony  is  lengthy  and,  for  the  convenience  of 
the  Court,  pertinent  portions  thereof  are  set  out  in 
the  appendix  of  this  brief.  (See  Appendix  pgs.  58-98) 

Specification  of  Error  No.  4 

PUD  established  in  its  case  that  the  highest  and  best 
use  of  the  properties  and  rights  being  condc  mned  was 
for  hydroelectric  power  purposes  (R.  93)  and  that 
their  use  for  that  purpose  was  reasonably  probable 
(R.  88,  89,  93,  95).  PUD  also  established  that  it  had 
acquired  the  said  properties  and  rights  for  use  in  the 
development  of  water  power  and  that  Seattle  is  ac- 
quiring them  for  that  purpose.  The  Court  found  that 
the  valuation  expressed  by  Seattle's  valuation  wit- 
nesses in  Seattle's  case  in  chief  ignored  the  element  of 
power  site  value  (R.  94).  After  the  conclusion  of  value 
as  expressed  by  PUD's  valuation  witnesses  had  been 
stricken,  Seattle  proceeded  with  its  closing  case  and 
failed  and  refrained  from  offering  evidence  of  value 
which  considered  the  element  of  power  site  value 
(R.  Tr.  1624-1756). 

Considering  the  posture  of  the  case  upon  its  com- 
pletion, the  Court  erred  in  entering  a  judgment  and 
decree  in  condemnation  which  contained  an  award 
that  admittedly  did  not  constitute  just  compensation. 

Specification  of  Error  No.  5 

Following  the  close  of  the  testimony  and  prior  to 
entry  of  Findings  of  Fact,  Conclusions  of  Law,  and 
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Judgment  and  Decree,  PUD  moved  the  Court  to  re- 
consider the  ruling  striking  the  conclusions  of  value 
expressed  by  its  valuation  witnesses.  In  denying  this 
motion,  the  Court  said: 

"I  thought  that  the  valuations  placed  on  the 
properties  by  the  valuation  witnesses  presented  by 
the  PUD  were  not  on  a  fundamentally  correct 
basis.  I  felt  that  the  only  basis  upon  which  the 
property  could  be  valued  was  on  the  basis  of  com- 
parables  or  opinion  evidence  based  upon  some 
comparable  properties."  (R.  MTR) 

The  Court  erred  in  denying  PUD's  motion  to  re- 
consider above  referred  to. 

Specification  of  Error  No.  6 

The  Court  erred  in  its  pretrial  ruling  that  PUD 
could  not  submit  evidence  as  to  severance  damage; 
and  during  trial,  by  adhering  to  the  pretrial  ruling, 
the  Court  compounded  the  original  error. 

At  the  hearing  on  the  pretrial  order,  PUD  proposed 
to  be  permitted  to  offer  evidence  of  severance  damages 
by  showing  how  the  PUD's  planned  use  of  the  prop- 
erties taken  would,  among  other  things,  firm  up  the 
loss  of  power  at  its  Box  Canyon  dam  which  high  water 
causes  each  year,  and  that,  therefore,  the  taking  of 
that  property  would  substantially  reduce  the  value  of 
the  remainder  of  its  power  production  properties. 
Seattle,  in  its  pretrial  brief,  objected,  claiming  the 
taking  of  the  property  was  simply  frustration  of 
PUD's  plan  to  construct  a  dam  at  Z  Canyon.  The 
Court  ruled  that  "there  should  not  be  submitted  to 
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the  jury  any  evidence  on  the  question  of  severance 
damages."  (R.  HPO  133.) 

As  pointed  out  in  the  statement  of  the  case  (p.  30, 
supra),  the  Court  compounded  its  pretrial  error  by 
striking  the  testimony  of  PUD's  engineer,  Sewell, 
wherein  he  pointed  out  that  studies  he  had  made  in 
connection  with  PUD's  Box  Canyon  dam  showed  that 
high  water  would  reduce  power  production  and  finally 
cause  the  Box  Canyon  plant  to  go  out  of  operating  pro- 
duction, the  witness  testified  that  it  was  planned  to  use 
the  excess  power  which  the  high  water  could  be  made 
to  produce  at  a  Z  Canyon  plant  to  meet  the  deficiencies 
at  Box  Canyon. 

The  motion  to  strike  Mr.  Sewell's  testimony  in  this 
regard  was  made  and  sustained  on  the  ground  that 
such  planning  by  the  PUD  could  only  be  proven  by 
official  resolutions  of  PUD  Commissioners  and  not 
by  the  PUD  Engineer.  (R.  Tr.  448-9). 

The  pretrial  error  was  again  compounded  when  the 
Court,  because  of  Seattle's  objections,  including  the 
objection  that  it  pertained  to  severance  damages  (R. 
Tr.  894),  refused  to  permit  the  PUD  to  establish, 
through  its  manager,  V.  P.  Campbell,  that  the  prop- 
erties being  condemned  in  this  action  had  been  acquired 
with  Box  Canyon  construction  funds  with  the  approval 
of  the  lender,  R.F.C.,  at  the  time  of  construction  of  the 
Box  Canyon  dam  as  additions  and  betterments  thereto 
in  that  a  dam  and  power  plant  at  Z  Canyon  would 
not  only  he  a  source  of  power  during  periods  of  high 
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water  when  the  Box  Canyon  must  shut  down,  it  would 
make  possible  a  coordinated  operation  during  other 
times  of  the  year  (R.  Tr.  889-946). 

PUD  made  the  following  offer  of  proof: 

"In  view  of  counsel's  statement  that  the  City 
of  Seattle  would  now  contend  that  the  PUD 
could  not  legally  proceed  with  the  development 
of  Z  Canyon  project,  the  PUD  would  offer  to 
show  that  at  the  time  of  the  acquisition  of  the 
Z  Canyon  properties,  the  commissioners  were 
aware  of  a  continuous  deficiency  in  the  Box  Can- 
yon project,  in  that  in  periods  of  high  water,  the 
Box  Canyon  project  would  have  to  shut  down ;  that 
the  commissioner  is  determined  to  firm  up  this 
deficiency  by  adding  the  Z  Canyon  project  to  its 
program  and  coordinate  it  with  the  Box  Canyon 
project:  that  the  commissioners  had  authorized 
studies  and  had  estimates  of  future  power  needs 
of  the  District  which  justified  their  plan;  that 
they  were  aware  that  the  Z  Canyon  project  could 
be  built  in  stages,  and  its  capacity  increased  from 
time  to  time ;  that  it  purchased  the  Z  Canyon  pro- 
ject with  funds  which  were  authorized  from  the 
Box  Canyon  project,  with  the  approval  of  the 
RFC,  who  were  supplying  the  funds  originally; 
after  the  RFC  made  its  own  engineering  invest- 
igations and  determined  that  the  proposed  Z  Can- 
yon project  was  in  fact  a  contemplated  extension 
of  the  Box  Canyon  development."  (R.  Tr.  938-39) 

The  Court  continued  the  error  by  rejecting  the  offer 
of  proof  and  ruled  that  the  only  proof  that  would  be 
acceptable  would  be  the  actual  contents  of  resolutions 
duly  adopted  by  the  Commissioners  of  the  PUD  and 
that  Mr.  Campbell's  oral  testimony  would  not  be  ad- 
missible to  explain  or  add  to  the  recorded  actions  of 
the  Commissioners  (R.  Tr.  945-46). 
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Specification  of  Error  No.  7 

The  PUD  moved  for  a  new  trial  on  the  following 

grounds : 

"1.  The  Court  erred  in  admitting  and  consider- 
ing the  testimony  of  plaintiff's  witnesses  as  to 
the  fair  market  value  of  the  land  in  question. 

"2.  The  Court  erred  in  refusing  to  admit  the 
testimony  of  defendant's  witnesses  as  to  the  fair 
market  value  of  the  land  in  question. 

"3.  The  judment  is  contrary  to  law  in  that  it 
does  not  afford  the  defendant  just  compensation 
for  the  taking  of  its  property."  (R.  100) 

This  motion  was  denied  (R.  105). 

The  Court  erred  in  denying  PUD's  motion  for  new 
trial. 


ARGUMENT 

Part  I.  of  this  brief  will  discuss  the  admissibility 
of  evidence  with  reference  to  the  valuation  of  the 
properties  and  rights  being  condemned  and  the  pro- 
priety of  entering  a  judgment  and  decree  based  upon 
the  valuation  estimates  submitted  by  Seattle  which 
failed  to  consider  the  highest  and  best  use  of  the  prop- 
erty. This  will  include  a  consideration  of  Specifica- 
tions of  Error  1,  2,  3,  4,  5,  and  7.  Part  II.  will  discuss 
the  rulings  of  the  Court  with  reference  to  the  PUD's 
claim  of  severance  damage  and  will  include  a  considera- 
tion of  Specifications  of  Error  6  and  7. 
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PART  I. 

Briefly  stated,  it  is  the  position  of  PUD  that  the 
Findings  of  Fact  and  Conclusions  of  Law  entered  in 
this  case  (R.  80-95)  clearly  establish  that  this  action 
involves  the  condemnation  of  all  or  practically  all  of 
the  private  lands  and  rights  in,  on  and  along  a  navig- 
able stream  constituting  an  integrated  site  uniquely 
adaptable,  sufficient,  and  proven  to  be  suited  as  the 
location  for  a  dam,  power  house,  and  reservoir  area 
whereat  hydroelectric  power  and  energy  could  be  pro- 
duced in  quantity,  at  a  very  low  cost.  The  Findings  of 
Fact  and  Conclusions  of  Law  also  establish  that  PUD 
not  only  acquired  the  lands  and  rights  for  such  pur- 
poses, but  had  completed  plans  for  a  hydroelectric 
project  and  was  prepared  to  carry  them  out ;  and  it  is 
reasonably  probable  that,  but  for  the  taking  of  the 
properties  and  rights,  the  PUD  or  its  purchaser  would 
have  done  so  in  the  the  reasonably  near  future.  Under 
such  circumstances  and  when,  because  of  the  unique 
character  of  the  integrated  properties  and  rights,  there 
are  no  comparable  sales  for  the  witnesses  to  consider 
in  the  determination  of  market  value,  the  methods 
used  by  PUD's  valuation  witnesses  to  arrive  at  an 
opinion  of  value  were  proper;  and  their  conclusions 
of  value  should  not  have  been  stricken. 


The  District  Court  ruled  at  the  pretrial  hearing 
that  PUD  was  entitled  to  have  its  lands  and  rights 
"evaluated  as  in  the  Powelson  case  and  in  the  Grand 
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River  Dam  Authority  case  for  power  site  purposes." 
(R.  HPO  132). 

At  the  trial  the  Court  took  the  position  that  the  only 
method  available  to  prove  such  value  was  by  proof  of 
comparable  sales.  In  ruling  on  PUD's  motion  to  re- 
consider the  order  striking  the  conclusions  of  value 
expressed  by  the  witnesses  Vaughan  and  Courtney,  the 
Court  said,  "I  felt  that  the  only  basis  upon  which 
the  property  could  be  valued  was  on  the  basis  of  com- 
parables  or  upon  evidence  based  upon  some  compar- 
able properties."  (R.  MTR).  In  order  to  afford  an 
idea  as  to  value,  compared  property  must  be  truly 
comparable ;  it  must  be  located  in  the  same  geograph- 
ical area;  and  the  sale  must  be  reasonably  near  in  time. 
Under  the  Court's  view  and  even  though  it  was  estab- 
lished, as  it  was  in  this  case,  that  the  highest  and  best 
use  of  the  properties  being  taken  was  for  power  site 
purposes  inasmuch  as  they  were  uniquely  adaptable 
as  the  site  for  a  low-cost,  high-capacity  hydroelectric 
project,  PUD  would  be  deprived  of  just  compensation 
unless  it  could  produce  evidence  of  a  sale  or  sales 
reasonably  near  in  time  and  location  of  all  or  pract- 
ically all  the  privately  owned  lands  on  and  along  a 
navigable  stream  similar  in  flow  to  the  Pend  Oreille 
River  that  would  be  needed  to  serve  as  the  site  of  a 
hydroelectric  project  that  could  be  built,  maintained, 
and  operated  at  a  cost  and  with  a  production  capacity 
similar  to  the  cost  and  capacity  of  such  a  project  as 
could  be  built,  maintained,  and  operated  on  the  PUD 
lands.  There  are,  of  course,  no  properties  and  rights 
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so  meeting  the  test  of  comparability  that  have  been 
sold  as  a  unit;  and  the  witnesses  so  testified  (R.  Tr. 
1083,  1339). 

The  non-existence  of  comparables  is  graphically 
demonstrated  by  the  following  colloquy  that  took  place 
between  the  Court  and  counsel  for  Seattle  at  the  time 
of  the  settlement  of  the  Findings  of  Fact  on  January 
20,  1965,  when  reference  was  being  made  to  the  Z 
Canyon  and  Boundary  sites : 

"THE  COUET:  Do  you  know  of  any  place  in 
the  Northwest  where  there  are  two  power  sites 
this  close  together  as  these  two  are?  And  as  good 
as  these  two  ? 

"MR.  WHITE:  As  close  together  and  as  good? 

THE  COURT:  Yes. 

"MR.  WHITE:  Well,  I  don't  know.  I  suppose 
there  are  but  I  can't  think  of  any  offhand."  (R. 
PCF  17). 

In  addition  to  the  shore  lands  and  uplands  owned  in 
fee  simple  which  are  included  in  the  property  being 
taken,  a  comparable  situation  would  have  to  also  in- 
clude the  right  owned  by  PUD  and  evidenced  by  Ex- 
hibit P.  1.  This  right  was  a  perpetual  right  granted 
by  the  State  of  Washington  in  1913  pursuant  to  the 
provisions  of  Chapter  125  of  the  Sessions  Laws  of 
1907,  which  authorized  the  granting  of  rights 

"to  perpetually  back  and  hold  water  upon  and 
over  any  land  belonging  to  the  State  of  Washing- 
ton, and  to  overflow  any  such  land  and  inundate 
the  same,  if  it  be  necessary  in  the  erection,  con- 
struction, maintenance,  or  operation  of  any  water 
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power  plant,  reservoir  or  works  for  impounding 
water  for  power  purposes  ..."  (This  act  is  set 
out  in  full  in  the  appendix  at  p.  99) 

The  state-owned  shore  lands  affected  by  the  grant 
extend  on  both  sides  of  the  Pend  Oreille  River  upstream 
from  the  Z  Canyon  site  a  distance  of  some  17  miles  to 
the  Box  Canyon  site.  From  the  physical  feature  of 
Metaline  Falls  in  the  river  upstream  to  the  Box  Can- 
yon dam,  the  outer  boundaries  of  the  shorelands  co- 
incide with  the  outer  boundaries  of  the  reservoir  area 
for  the  Boundary  dam  project.  (Exs.  P.  12-13-14-15) 

At  the  time  of  the  issuance  of  the  order,  the  State 
of  Washington  was  not  only  the  owner  of  the  shore 
lands,  it  was  the  owner  of  the  waters  of  the  Pend 
Oreille  River.  {Port  of  Seattle  v.  Oregon  &  Washington 
Railroad  Company  et  al.,  255  U.  S.  56).  This  perpeutal 
right  was  created  prior  to  the  adoption  in  1917  of  a 
code  in  the  State  of  Washington  establishing  appropri- 
ation rights  and  procedures,  and  no  other  state  grants 
were  then  necessary  in  connection  with  the  erection  and 
operation  of  a  dam  in  the  Pend  Oreille  River  and  the 
use  of  the  waters  thereof  for  water  power  purposes.  In 
State  ex  rel.  Mason  County  Potver  Company  v.  The 
Superior  Court,  99  Wash.  496,  169  P.  994,  the  Court, 
in  referring  to  the  1907  laws,  said  at  p.  498  of  the 
Washington  report: 

"We  find  no  other  statute  in  the  laws  of  this 
State  permitting  either  a  corporation  or  a  private 
individual  to  acquire  State  lands  or  any  rights 
therein  for  the  same  purpose  as  those  involved 
herein." 
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The  first  section  of  the  water  code  above  referred  to 
declares  the  rights  and  procedures  established  by  such 
code  to  be  subject  to  existing  rights.  (RCW  9'0.03.010). 

The  creation  of  this  perpetual  right  also  preceded  the 
enactment  of  the  Federal  Power  Act  in  1920.  Section 
27  of  this  Act,  16  USCA  821,  reads  as  follows: 

"STATE  LAWS  AND  WATER  RIGHTS  UN- 
AFFECTED. 

' '  Nothing  contained  in  this  chapter  shall  be  con- 
strued as  affecting  or  intending  to  affect  or  in 
any  way  to  interfere  with  the  laws  of  the  respect- 
ive States  relating  to  the  control,  appropriation, 
use,  or  distribution  of  water  used  in  irrigation  or 
for  municipal  or  other  uses,  or  any  vested  right 
acquired  therein/'  (Emphasis  supplied.) 

It  is  said  in  Federal  Power  Com.  v.  Niagara  Mohawk 

Power  Corp.,  347  U.S.  239,  98  L.  Ed.  at  page  671  of 

the  L.  Ed. : 

"The  most  significant  issue  raised  by  this  case 
is  whether  the  Federal  Water  Power  Act  of  1920 
has  abolished  private  proprietary  rights,  existing 
under  state  law,  to  use  waters  of  a  navigable 
stream  for  power  purposes.  We  agree  with  the 
Court  of  Appeals  that  it  has  not." 

and  again  at  page  676: 

' '  The  issue  is  whether  the  much  more  general  and 
regulatory  language  of  the  Federal  Water  Power 
Act  shall  be  given  the  same  drastic  effect  as  was 
required  there  by  the  language  of  the  Act  of  March 
3,  1909.  We  find  nothing  in  the  Federal  Water 
Power  Act  justifying  such  an  interpretation. 
Neither  it,  nor  the  license  issued  under  it,  expressly 
abolishes  any  existing  proprietary  rights  to  use 
water  of  the  Niagara  River." 
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The  fact  that  the  case  at  bar  involves  valuable  per- 
petual rights  created  fifty  years  ago,  saved  to  the 
owner  by  both  the  Washington  water  code  and  the 
Federal  Power  Act,  as  well  as  the  fact  that  the  site 
has  an  exceptionally  unique  terrain  and  river  profile 
which  permits  the  concentration  of  head  on  a  stream 
with  ample  flow,  demonstrates  most  clearly  why  the 
situation  is  incomparable. 

In  adhering  to  the  proposition  that  there  are  only 
three  approved  methods  of  valuation  in  condemnation ; 
namely,  capitalization  of  income,  reproduction  cost, 
and  comparable  sales  (R.  Tr.  1495),  and  that  the  com- 
parable sales  approach  was  the  only  one  available  to 
the  PUD  in  this  case  (R.  MTR),  the  District  Court 
failed  to  recognize  that  over  the  years  the  concept 
of  market  value  and  the  methods  of  determining  just 
compensation  have  undergone  considerable  evolution, 
particularly  with  reference  to  unique  properties  and 
rights. 

The  following  statement  by  Justice  Frankfurter  in 

Kimhall  Laundry  Co.  v.  U.  S.,  338  U.  S.  1,  at  page  6, 

is  often  quoted: 

"But  since  a  transfer  brought  about  by  eminent 
domain  is  not  a  voluntary  exchange,  this  amount 
can  be  determined  only  by  a  guess,  as  well  in- 
formed as  possible,  as  to  what  the  equivalent 
would  probably  have  been  had  a  voluntary  ex- 
change taken  place.  If  exchanges  of  similar  prop- 
erty have  been  frequent,  the  inference  is  strong 
that  the  equivalent  arrived  at  by  the  haggling  of 
the  market  would  probably  have  been  offered  and 
accepted,  and  it  is  thus  that  the  'market  price' 
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becomes  so  important  a  standard  of  reference. 
But  when  the  property  is  of  a  kind  seldom  ex- 
changed, it  has  no  ^market  price/  and  then  re- 
course must  he  had  to  other  means  of  ascertaining 
value,  including  even  value  to  the  owner  as  indi- 
cative of  value  to  other  potential  owners  enjoy- 
ing the  same  rights."  (Emphasis  supplied). 

The  Court  said  in  United  States  v.  Cors,  337  U.  S. 

325,  at  332 : 

"The  Court  in  an  endeavor  to  find  working 
rules  that  will  do  substantial  justice  has  adopted 
practical  standards,  including  that  of  market 
value.  United  States  v.  Miller,  317  U.S.  369,  374 
But  it  has  refused  to  make  a  fetish  even  of  market 
value,  since  that  may  not  be  the  best  measure  of 
value  in  some  cases." 

The    Seventh    Circuit    Court    of    Appeals    said    in 

United  States  v.  93.970  Acres,  258  F.  2d  17,  at  p.  28: 

"The  general  rule  undoubtedly  is  that  just  com- 
pensation is  to  be  determined  by  the  fair  cash 
market  value  of  the  property  at  the  time  of  tak- 
ing. The  cases,  however,  recognize  that  this  rule 
cannot  be  adhered  to  in  situations  where  the  prop- 
erty taken  is  unique.  See  United  States  v.  Two 
Acres  of  Land,  7  Cir.,  144  F.  2nd  207;  City  of 
Chicago  v.  Farwell,  286  111.  415,  121  N.  E.  795; 
Sanitary  District  of  Chicago  v.  Pittsburgh,  Ft. 
Wayne  and  Chicago  By.  Co.,  216  111.  575,  75  N.E. 
248,  and  Monongahela  Navigation  Co.  v.  United 
States,  148  U.  S.  312, 13  S.  Ct.  622,  37  L.  Ed.  463." 

This  Court  in  1957  said  in  the  case  of  Phillips  v. 

United  States,  243  F.  2d  1,  at  p.  2: 

"Never  niggardly  in  its  standards  for  the  com- 
pensation of  the  expropriated  landowner,  the 
Supreme  Court  has  grown  progressively  more  lib- 
eral in  its  canons  for  the  reimbursement  of  those 


who  are  dispossessed  through  the  exercise  of  the 
right  of  eminent  domain." 

In  Washington  Water  Power  Co.  v.  U.  S.,  135  F  2d 

541,  wherein  the  manner  of  proving  the  valuation  of 

undeveloped  property  useful  for  power  site  purposes 

was  being  discussed,  this  Court  also  said  at  p.  542: 

"The  property  in  question  is  the  kind  where 
actual  sales  cannot  be  used  as  the  basis  for  ascer- 
taining 'market  value.'  In  such  cases  appraisals 
are  made  and  the  jury  decides  from  the  various 
appraisals  and  other  evidence,  what  the  'market 
value'  is." 

After  the  District  Court  had  ruled  at  the  pretrial 
hearing  that  PUD  was  to  be  permitted  to  prove  power 
site  value  as  an  element  of  value  of  its  properties  and 
rights  (R.  HPO  132),  PUD  set  out  to  make  such  proof 
in  the  same  way  as  had  been  done  in  other  cases  here- 
inafter cited  that  involved  the  valuation  of  undevel- 
oped hydroelectric  power  sites.  Is  should  be  remem- 
bered that  the  Z  Canyon  site  was  in  fact  partially  devel- 
oped in  that  its  suitability  to  support  a  dam  had  been 
established  by  tunneling  and  test  drilling.  (R.  Tr.  435, 
Ex.  D.  112). 

In  preparing  for  trial  and  offering  its  proof  of 
valuation,  PUD  gave  careful  consideration  to  the 
Twin  City  litigation  above  referred  to.  This  litigation 
involved  practically  all  of  the  land  needed  for  the  de- 
velopment of  a  power  project  having  a  sixty-foot  head. 
These  undeveloped  lands  extended  eleven  miles  along 
both  sides  of  the  Savannah  River  and  were  located  in 
the  States  of  Georgia  and  South  Carolina.  For  this 
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reason,  the  litigation  involved  court  proceedings  in  the 
Western  District  of  South  Carolina,  the  Southern  Dis- 
trict of  Georgia,  the  United  States  Court  of  Appeals 
for  both  the  Fourth  and  Fifth  Circuits,  as  well  as  in 
the  United  States  Supreme  Court.  This  litigation  is 
found  in  the  following  citations :  TJ.  S.  v.  1532.63  Acres 
et  al,  86  F.  Supp.  467  (1949);  U.  S.  v.  3928.09  Acres 
et  al,  12  F.  KD  127  (1951)  ;  U.S.  v.  3928.09  Acres  of 
Land  et  al.,  114  F.  Supp.  719  (1953) ;  U.S.  v.  Twin 
City  Power  Co.  et  al.,  215  F.  2d  592  (CCA  4th  Cir., 
1954) ;  U.S.  V.  Twin  City  Potver  Co.  of  Georgia,  221 
F.  2d  299  (CCA  5th  Cir.,  1955) ;  U.S.  v.  Twin  City 
Power  Co.,  350  U.S.  222,  100  L.  Ed.  240,  76  Sup.  Ct. 
259  (1956). 

Except  that  in  the  Twin  City  cases  the  condemnor 
was  the  United  States  and  the  site  was  suitable  for  a 
development  of  a  project  with  a  60  foot  head  as  dis- 
tinguished from  a  head  of  255  feet  at  the  Z  Canyon 
site  and  a  261  foot  head  at  the  Boundary  site,  the  facts 
in  Tivin  City  are  in  many  respects  similar  to  the  facts 
in  the  case  at  bar.  The  facts  in  Twin  City,  including 
the  manner  in  which  the  undeveloped  power  site  prop- 
erties and  rights  were  evaluated  and  appraised,  are  set 
out  at  length  and  in  detail  in  the  District  Court  and 
Circuit  Court  of  Appeals  decisions  above  cited.  A  care- 
ful review  of  these  opinions  and  the  excerpts  from  the 
Report  of  Commissioners,  direct  testimony  of  owners' 
valuation  witnesses,  and  accompanying  exhibit,  which 
are  contained  in  the  appendix  to  this  brief,  is  respect- 
fully urged.  (See  Appendix  pgs.  100-150) 
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It  will  be  seen  that  in  Twin  City  the  valuation  wit- 
nesses, with  the  approval  of  the  Commissioners  and 
the  District  and  Circuit  Courts  of  Appeal,  did  the  very 
thing  in  arriving  at  opinions  of  value  which  the  Dis- 
trict Court  in  the  case  at  bar  found  to  be  objectionable. 
After  concluding  that  the  highest  and  best  use  of  the 
undeveloped  properties  considered  as  an  integrated 
unit  was  for  power  site  purposes,  the  witness.  Dr. 
William  P.  Crcager,  whose  qualifications  are  also 
tremendous,  listed  19  factors  which  he  took  into  con- 
sideration (Appendix  pgs.  118-121).  He  not  only  con- 
sidered the  cost  of  construction  of  a  hydroelectric 
plant  exclusive  of  the  cost  of  site,  its  capacity,  and  the 
cost  of  producing  power,  he  did  the  same  thing  for  a 
hypothetical  steam  plant.  As  shown  in  the  Commis- 
sioner's report  (Appendix  pgs.  100-108).  Dr.  Creager 
determined  that  the  annual  cost  of  producing  hydro 
power  at  a  contemplated  project  on  the  undeveloped 
lands  was  $139,000  less  than  the  annual  cost  of  pro- 
ducing a  like  amount  of  power  by  steam.  He  capital- 
ized this  sum  at  6  percent,  which  gave  the  potentially- 
integrated  power  site  a  theoretical  value  of  approx- 
imately $2,300,000.  (Appendix  pgs.  105-106.  From  this 
figure,  the  witness  deducted  $700,000  "to  cover  fluctu- 
ations in  market,  the  risk  that  a  prospective  developer 
of  this  project  would  have  to  take,  fluctuations  in 
demand  for  power,  additional  lands  that  would  have 
to  be  acquired  to  complete  the  project,  and  other  fac- 
tors best  known"  to  him  and  arrived  at  an  opinion 
of  value  in  the  amount  of  $1,600,000.  (See  Appendix 


page  106).  The  Commissioners  concluded,  "In  our 
opinion,  this  represents  a  sound  basis  for  arriving 
at  the  value  of  the  lands  taken  from  Twin  City,  and  the 
just  compensation  to  which  it  is  entitled  ..."  (Ap- 
pendix pgs.  106-107). 

The  witness,  Johnson,  explained  Ex.  40  (Appendix 
pgs.  124-128).  In  his  consideration  of  his  opinion  of  val- 
ue, this  witness,  as  did  Mr.  Yaughan  in  the  case  at  bar, 
calculated  the  annual  land  cost  per  kilowatt  installed 
capacity  of  11  plants  in  the  Santee  River  System  and 
arrived  at  an  average  land  cost  per  kilowatt  installed 
capacity.  By  comparing  this  with  the  installed  capacity 
of  a  proposed  project  on  the  Twin  City  site,  the  wit- 
ness determined  that  his  opinion  of  value  of  $1,500,000 
was  completely  justified.  (Appendix  pgs.  136,  151). 

A  comparison  of  Mr.  Courtney's  testimony  in  Twin 
City  (Appendix  pgs.  136-150)  with  his  testimony  in  this 
case  (Appendix  pgs.  58-98)  will  show  that  he  used  a  sim- 
ilar approach  in  arriving  at  his  opinion  of  value. 

It  is  recognized  that  the  United  States  Supreme 
Court  reversed  the  District  Courts  and  Circuit  Courts 
of  Appeal  decisions  in  Twin  City.  This  was  due  to  the 
opinion  held  by  the  Supreme  Court  that  the  doctrine  of 
dominant  servitude  over  navigable  streams  held  by 
the  United  States  made  it  improper  to  require  the 
federal  government  to  pay  anything  for  power  site 
value.  However,  the  manner  in  which  that  value  had 
been  arrived  at  by  the  Commissioners  and  approved 
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by  the  District  Courts  and  Circuit  Courts  of  Appeal 
was  not  disturbed. 

The  Grand  Hydro  litigation,  referred  to  as  a  proper 
guide  for  valuation  by  the  District  Court  at  the  pretrial 
hearing  herein,  is  found  in  the  following  citations: 
Grand-Hydro  v.  Grand  River  Dam  Authority,  139  P. 
2d  798 ;  Grand  River  Dam  Authority  v.  Grand  Hydro, 
201  P.  2d  225;  Grand  River  Dam  Authority  v.  Grand 
Hydro,  335  U.S.  359,  93  L.  Ed.  64,  69  Sup.  Ct.  114. 

The  Grand  Dam  Authority,  holding  a  permit  from 
the  State  of  Oklahoma  to  build  the  Pensacola  hydro 
on  the  Grand  River,  filed  a  declaration  of  intent  under 
the  Power  Act  on  which  the  Commission  determined 
on  February,  11,  1938,  that  interstate  commerce  would 
be  affected  and,  therefore,  a  F.P.C.  license  was  re- 
quired. 

In  February,  1939,  it  started  this  condemnation  suit 
under  state  law  to  acquire  1400  acres  of  land,  which 
included  the  dam  site.  The  F.P.C.  license  was  issued 
on  July  26,  1939. 

Commissioners  made  an  award  of  $280,000.00.  Both 

sides  appealed.  The  jury  found  $136,000.00.   On  the 

landowners'  appeal,  the  Supreme  Court  reversed  (192 

Okla.  693,  139  P.  (2d)  798)  for  the  following  reason: 

"Grand  Hydro  pursued  the  proper  course  for 
determining  the  market  value  of  the  land.  It  pro- 
duced witnesses  qualified  to  give  their  opinion  as 
to  that  value  from  the  standpoint  of  adaptability 
of  the  land  to  every  use  which  Grand  Hydro  might 
reasonably  employ  the  same.  Among  those  uses 
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was  that  of  dam  construction  for  the  development 
of  hydro-electric  power  for  pul)lic  use.  Grand 
Hydro  produced  qualified  witnesses  who  gave 
their  opinion  as  to  the  market  value  of  the  land 
for  the  latter  purpose,  but  their  testimony  was 
withdrawn  by  the  court  and  the  jury  admonished 
not  to  consider  the  same.  The  ground  assigned  for 
such  procedure  was  that  the  adaptability  of  the 
land  to  damsite  purposes  was  not  an  element  of 
market  value.  In  this  the  court  erred." 

The  retrial  resulted  in  a  judgment  on  a  jury  verdict 

of  $800,000.00.  The  State  Supreme  Court  (201  P.  (2d) 

228)  affirmed,  saying: 

"The  testimony  of  the  expert  witnesses  as  intro- 
duced was,  therefore,  competent  to  prove  the  dam 
site  value  of  the  property  and  was  in  accord  with 
our  opinion  on  the  former  appeal.  To  the  same 
effect  is  the  California  case  of  Metropolitan  Water 
Dist.  of  Southern  California  v.  Adams  et  al.,  Cal. 
Sup.,  116  P.  2d  7,  wherein  there  is  an  extensive 
discussion  of  many  of  the  points  herein  involved 
and  a  collection  of  many  authorities  on  the  sub- 
ject." 

In   affirming  the   Oklahoma   Supreme   Court,   the 

United  States  Supreme  Court  said  at  p.  361  of  the 

U.  S.  Report: 

"The  federal  question  in  this  action  for  condem- 
nation under  Oklahoma  law  is  whether  the  Federal 
Power  Act  had  so  far  affected  the  use  or  value  of 
certain  land  for  power  site  purposes  as  to  render 
inadmissible  expert  testimony  which  gave  recog- 
nition to  that  land's  availability  for  a  power  site. 
We  hold  that  it  had  not.  We  thus  see  no  adequate 
reason  to  reverse  the  Supreme  Court  of  Oklahoma 
which  had  held  that  such  testimony  was  properly 
admitted  in  a  state  condemnation  proceeding." 
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At  p.  369  the  United  States  Supreme  Court  quotes 
that  portion  of  the  opinion  of  the  Oklahoma  Supreme 
Court  with  reference  to  the  competency  of  the  tes- 
timony of  the  expert  witnesses  which  is  hereinabove 
set  out. 

The  testimony  of  the  Grand  Hydro  valuation  wit- 
nesses is  contained  in  the  document  designated  as  D- 
1-144  and  submitted  to  this  Court  under  Supplemental 
Designation  of  Contents  of  Record  on  Appeal.  It  will 
be  noted  that  the  verbatim  testimony  of  the  valuation 
witnesses  was  before  the  U.  S.  Supreme  Court  in  the 
Grand  Hydro  litigation.  Portions  of  this  testimony 
selected  as  pertinent  are  included  in  the  Appendix  (Ap- 
pendix pgs.  152-199).  A  comparison  is  urged  of  the 
manner  in  which  these  witnesses  arrived  at  their 
opinions  of  value  with  the  manner  in  which  the  wit- 
nesses in  the  case  at  bar  arrived  at  their  valuation 
opinions.  When  this  is  done,  it  will  be  apparent  that, 
although  the  methods  used  are  in  many  respects  sim- 
ilar, the  testimony  of  the  witnesses  Vaughan  and  Court- 
ney is  more  practical  and  acceptable  and  more  within 
recognized  standards  in  this  regard  than  was  the  tes- 
timony in  the  Grand  Hydro  litigation. 

The  Supreme  Court  in  Grand  Hydro,  at  p.  372  of 
Vol.  335  of  the  U.  S.  Reports,  said : 

"The  present  large  development  of  this  site  by 
the  petitioner  under  a  federal  license  is  convincing 
proof  of  the  value  and  availahility  of  the  land  for 
that  purpose/'  (Emphasis  supplied.) 
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plan  to  subdivide  the  land  for  dwelling,  business, 
and  truck  garden  sites,  which,  according  to  the 
owner's  witnesses,  was  the  highest  and  best  use  of  the 
land.  These  witnesses  arrived  at  their  opinions  of 
value  by  capitalizing  the  estimated  income  from  the 
land  assuming  it  had  been  improved  as  a  subdivision. 
This  Court  held  such  valuation  testimony  to  be  ad- 
missible because  the  use  of  the  land  as  testified  to  was 
a  "use  for  which  the  property  is  adaptable  and  needed 
or  likely  to  be  needed  in  the  reasonably  near  future." 
As  shown  by  the  evidence,  the  Findings  of  Fact  and 
Conclusions  of  Law,  the  case  at  bar  comes  within  the 
rule  stated  in  the  cited  case.  Nevertheless,  the  Dis- 
trict Court  refused  to  permit  similar  testimony  (R. 
Tr.  1627). 

Additional  authorities  supporting  the  manner  in 
which  Mr.  Vaughan  and  Mr.  Courtney  arrived  at  opin- 
ions of  value  are  U.  S.  v.  25.406  Acres  of  Land,  172  F. 
2d  990  (CCA  4th),  and  Metropolitan  Water  District 
V.  Adams,  116  P.  2d  7.. 

Part  I.  of  this  brief  will  be  concluded  by  pointing 
out  that  when  the  PUD  in  its  case  established  that  the 
highest  and  best  use  of  its  lands  and  rights  was  for 
power  site  purposes  and  that  this  use  was  sufficiently 
probable  as  to  affect  the  market  value  of  the  property, 
and  particularly  after  the  conclusions  of  value  as  ex- 
pressed by  PUD's  witnesses  were  stricken,  it  was  then 
incumbent  upon  Seattle  in  rebutting  the  PUD's  case 
to  place  in  the  record  evidence  of  value  which  took 
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into  consideration  the  highest  and  best  use  of  the 
property.  Its  failure  to  do  so  leaves  a  void  in  the  evi- 
dence which  makes  it  impossible  for  the  Court  to 
make  an  award  for  the  taking  of  property  in  accord- 
ance with  the  Fifth  Amendment  to  the  Constitution. 
It  was  said  in  U.  S.  v.  Twin  City  Power  Co.,  215  F. 
(2d)  592,  at  596: 

"It  is  provided  by  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  that  private 
property  shall  not  be  taken  for  public  use  'without 
just  compensation';  and  in  arriving  at  just  com- 
pensation all  elements  entering  into  the  value  of 
the  property  taken  must  be  given  consideration. 
The  most  profitable  use  of  the  land  here  being 
taken  is  use  in  the  development  of  water  power; 
and  there  is  no  basis  in  law  or  in  reason  why  this 
element  of  value  should  be  ignored.  The  land  was 
acquired  by  the  owner  for  that  purpose ;  and  it  is 
now  being  acquired  by  the  United  States  for  that 
purpose."  (Emphasis  supplied.) 

PART  il. 
SEVERANCE 

There  was  error  in  the  Court's  ruling  in  the  Pre-Trial 
Hearing  that  no  evidence  be  submitted  on  the  question 
of  severance  damages  (R.  HPO  133). 

The  pre-trial  error  was  the  basic  error  on  this  sub- 
ject. Adherence  to  that  error  caused  the  court  to  com- 
mit a  number  of  errors  as  the  trial  progressed  that 
compounded  that  error.  The  prohibition  against  sub- 
mission of  evidence  on  the  question  of  severance  dam- 
ages was  made  before  any  evidence  had  been  offered. 
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The  Court  could  not  possibly  be  aware  of  all  the  facts 
necessary  to  such  a  ruling. 

This  ruling  conflicts  with  the  general  rule  that  when 
the  taking  of  the  property  of  an  owner  reduces  the 
value  of  the  part  remaining,  severance  damages  should 
be  awarded.  4  Nichols,  Eminent  Domain  839,  Sec.  1545, 
Partial  Taking  of  a  Utility ;  29  C  JS,  Eminent  Domain, 
sec.  140 ;  West  Virginia  Pulp  and  Paper  Co.  v.  U.  S., 
200  F.  (2d)  100  (4th  Circuit) ;  U.  S.  v.  Sharp,  191 
U.S.  549;  and  U.S.  v.  Pope  and  Talbot,  Inc.,  293  F. 
(2d)  822  (9th  Circuit)  1961;  Campbell  v.  U.S.,  266 
U.S.  368).  The  Court  should  first  hear  the  evidence 
to  determine  whether  or  not  the  rule  applied. 

This  exclusion  of  evidence  was  in  direct  conflict 

with  the  salutary  and  sensible  prononuncement  of  the 

United   States   Supreme   Court  in   United  States   v. 

Sharp,  191  U.S.  341,  wherein  the  court  said  at  page 

352: 

"We  must  see  therefore,  what  those  facts  are  in 
order  to  intelligently  determine  the  applicability 
of  the  rule  asserted  by  the  plaintiff  in  error." 
(Emphasis  supplied.) 

It  conflicts  also  with  the  rule  as  to  determination  of 
value  of  property  being  condemned  as  stated  by  the 
Supreme  Court  in  the  case  of  Campbell  v.  U.S.,  266, 
U.S.  368,  in  affirming  the  award  by  the  lower  court 
of  $750  for  1.81  acres  taken  and  $2,250  for  damage 
to  the  remaining  lands  owned  by  Campbell.  The  Court 
quoted  at  page  371  the  rule  that  has  become  recognized 
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as  controlling  in  all  courts,  namely: 

"just  compensation  is  safeguarded  by  the  Fifth 
Amendment  to  the  Constitution,  that  is,  the  value 
of  the  land  taken  and  the  damages  inflicted  by  the 
taking  is  in  such  a  sum  as  would  put  him  in  as 
good  a  position  pecuniarily  as  he  would  have 
been  if  his  property  had  not  been  taken,  Seaboard 
Air  Line,  Seaboard  By.  Co,  v.  U.S.,  261,  U.S.  299 
304." 

The  PUD  established  at  the  trial  that  while  con 
structing  the  Box  Canyon  dam,  it  acquired  from  the 
Cooper  estate  as  a  part  of  the  same  package  not  only 
the  perpetual  rights  to  back  the  water  upon  and  over- 
flow the  shore  lands  lying  upstream  from  the  Box 
Canyon  dam  site  which  were  necessary  to  the  Box  Can- 
yon project,  but  it  also  acquired  all  of  the  downstream 
rights  which  are  being  condemned  in  this  action  and 
that  the  properties  constitute  a  united  whole  of  public 
utility  properties.  Furthermore,  this  package  included 
Colonel  Cooper's  drawings,  engineering  data,  and  de- 
velopment work,  acquired  by  the  PUD  as  a  part  of  its 
plan  for  the  development  of  a  dam  and  power  house 
at  the  Z  Canyon  site  (R.  35).  Colonel  Cooper  had 
proved  the  solidness  and  soundness  of  the  foundation 
of  the  Z  Canyon  dam  site.  This  was  an  established  fact 
(Finding  of  Fact  XVI,  R.  91-2). 

Had  PUD  been  permitted  to  do  so,  it  would  have 
established  additional  facts  which,  when  considered 
with  facts  already  proven,  would  bring  the  case  at 
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bar  within  the  holding  of  the  Court  in  West  Virginia 
Pulp  &  Paper  Co.  v.  U.  S.,  200  F.  2d  100  (4th  Cir., 
1952).  In  the  cited  case,  it  is  recognized  that  the  rule 
of  severance  damage  is  applicable  when  a  portion  of 
properties,  all  of  which  have  been  acquired  and  inte- 
grated by  plans  for  a  particular  use,  are  taken  even 
though  the  portion  so  taken  has  not  yet  in  fact  been 
actually  devoted  to  the  planned  use.  At  p.  103  of  the 
citation,  the  Court  said : 

"The  company  complains,  also,  because  the  trial 
judge  excluded  evidence  tending  to  show  that  the 
company  had  acquired  the  tract  of  land  part  of 
which  was  taken,  together  with  adjacent  lands, 
the  whole  comprising  a  total  of  approximately  413 
acres,  as  a  site  for  plant  expansion  and  that  the 
whole  was  needed  for  the  construction  of  a  pulp 
dissolving  plant  the  construction  of  which  had 
been  authorized  by  the  company  and  was  being 
delayed  only  because  of  difficulty  in  securing 
necessary  materials.  We  think  that  this  testimony 
was  admissible  for  the  purpose  of  showing  that 
the  contiguous  tracts  of  land  acquired  by  the  com- 
pany had  been  acquired  for  the  purpose  named 
and  had  been  integrated  for  that  purpose  into  a 
single  tract  so  that  depreciation  in  the  value  of  the 
entire  tract  could  be  considered  by  the  jury  in 
making  its  award." 

and  again  said  at  page  104: 

"  'If,  however,  several  contiguous  lots  or  tracts 
in  reality  constitute  an  entire  parcel  used  for  one 
general  purpose  by  the  common  owner,  the  inquiry 
should  embrace  all  injuries  which  will  be  caused 
to  the  entire  body  of  land.'  "  20  C.J.  735,  736;  29 
C.J.S.  Eminent  Domain,  Sec.  140,  page  981;  18 
Am.  Jur.  910;  note  6  A.L.R.  2d  1197,  1230." 
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In  the  case  of  U.S.  v.  Pope  and  Talhot,  Inc.,  293  F. 
(2d)  822,  this  Court  cited  the  Pulp  case  and  said  its 
reasoning  was  controlling. 

If  PUD  had  not  been  stopped  at  the  threshhold,  it 
would  have  shown  that  when  it  was  building  its  Box 
Canyon  plant  it  was  aware  of  deficiencies  that  would 
cause  Box  Canyon  to  go  out  of  production  in  periods 
of  high  water,  which  could  be  remedied  by  a  plant  at 
Z  Canyon.  Other  benefits  to  Box  Canyon's  power  pro- 
duction capabilities  would  also  have  been  shown  to 
result  from  a  coordinated  operation  with  such  a  down- 
stream plant.  The  showing  would  be  made  that  the 
downstream  properties  being  taken  by  Seattle  were 
acquired  with  Box  Canyon  construction  funds  as  ad- 
ditions and  betterments  to  the  Box  Canyon  project 
with  the  approval  of  the  lender,  R.F.C.  The  Court 
compounded  its  original  mistake  by  rejecting  Con- 
struction and  Acquisition  Resolution  (D-I-118  -  R.  Tr. 
893). 

It  would  also  have  been  shown  that,  due  to  the  un- 
usual topographyof  the  Z  Canyon-Boundary  area  be- 
ing condemned,  in  combination  with  stream-flow  fluctu- 
ations, the  same  high  water  which  destroys  produc- 
tion at  PUD's  Box  Canyon  dam  and  thereby  destroys 
the  ability  of  Box  Canyon  to  provide  a  firm  uninter- 
ruptable  load  to  its  customers  by  the  increased  head 
at  the  narrow  Z  Canyon  dam  would  be  made  to 
produce  power  at  PUD's  proposed  Z  Canyon  project 
in  excess  of  its  annual  firm  power  capabilities.  This 
situation  is  unique  in  that  the  excess  power  at  Z  Can- 
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yon  could  be  used  without  any  additional  cost  to  the 
PUD,  since  it  would  be  available  at  the  exact  time  it 
is  needed  at  Box  Canyon.  Such  a  showing  would  make 
the  doctrine  of  severance  damage  particularly  applic- 
able. In  other  words,  the  market  value  of  all  of  the 
PUD  properties  on  the  river,  considered  as  an  inte- 
grated unit  in  common  ownership,  would  be  greater 
than  would  be  the  combined  market  value  of  both  the 
Z  Canyon  properties  and  Box  Canyon  properties  if 
owned  or  sold  separately. 

It  was  not  PUD's  purpose  to  show  special  damage 
it  might  have  suffered  because  its  Z  Canyon  plans 
were  frustrated.  It  did  propose,  however,  to  show  that 
its  remaining  power  producing  property,  the  Box  Can- 
yon project,  would  be  depreciated  in  value  by  reason 
of  the  severance  of  the  downstream  properties. 

The  facts  set  forth  in  this  case  fit  perfectly  into  the 
principles  which  the  courts  have  so  often  stated  as 
applying  to  the  facts  in  each  case  which  was  then  be- 
ing considered.  We  have  here : 

First,  the  unity  of  ownership  in  the  PUD  of  both  the 
Box  Canyon  plant  and  the  properties  purchased. 

Second,  the  contiguity  of  the  properties  to  the  Box 
Canyon  dam  properties,  both  above  and  below  the  dam, 
made  a  complete  whole  of  this  public  utility.  One  part 
is  already  producing  power  and  the  other  part  of  it 
was  planned  to  be  used  to  produce  power  to  firm  up 
the  loss  of  power  by  high  water  at  the  producing  plant. 
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Third,  the  PUD  had  plans  fully  d(^veloped  for  a 
dam  at  Z  Canyon.  It  is  in  fact  a  partially  developed 
dam  site.  The  PUD  had  directed  the  manager  to  apply 
for  a  Z  Canyon  license.  (D.-E-122). 

Counsel  for  PUD  has  been  unable  to  find  a  case  in- 
volving a  combination  of  river  flow  and  such  unusual 
topography  of  the  areas  of  property  taken  and  prop- 
erty remaining  in  relation  to  hydroelectric  power  pro- 
duction as  in  the  instant  case.  This  is  due  probably  to 
the  fact  that  no  such  a  contrast  in  topographical  con- 
dition exists  where  hydroelectric  power  is  produced. 
There  is  no  comparable.  To  that  extent,  this  may  be 
said  to  be  the  case  of  first  impression.  The  fact  that 
this  is  a  hydroelectric  reduction  in  value  instead  of 
land  depreciation  does  not  affect  the  application  of  the 
same  principles  relating  to  severance  damages  here. 

The  trial  court's  ruling  excluding  all  evidence  on  the 
subject  of  severance  damages  should  be  reversed  and 
the  case  remanded  with  direction  to  admit  such  evi- 
dence in  order  to  be  able  "to  intelligently  determine" 
whether  severance,  damages  should  be  allowed,  and  if 
so,  the  amount  of  such  damages. 

CONCLUSION 

It  has  been  established  in  this  case  by  the  testimony 
of  such  world-renowned  hydroelectric  engineers  as 
Neville  C.  Courtney  and  Donald  J.  Bleifuss,  the  tes- 
timony given  and  exhibits  prepared  by  Arthur  E. 
Allen,  head  of  the  Engineering  and  Planning  Depart- 
ment of  Harza  Engineering  Co.,  recognized   as  one 
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of  the  outstanding  dam-building  organizations  in  the 
world,  the  testimony  of  the  well-qualified  appraisal 
specialist,  John  L.  Vaughan,  as  well  as  by  photographs, 
maps,  and  other  visual  evidence,  that  the  properties 
and  rights  owned  by  PUD  and  condemned  herein  by 
its  erstwhile  big  brother  constitute  one  of  the  best, 
most  unique,  and  incomparable  sites  for  a  hydroelec- 
tric project  that  can  be  found  anywhere.  That  the 
properties  would  be  used  for  power  site  purposes  was 
as  certain  as  that  the  night  follows  the  day. 

Common  sense  dictates  that  had  these  properties  and 

rights  been  the  subject  matter  of  a  voluntary  transfer 

both  the  buyer  and  seller  would  have  gone  through 

the  same  procedures  and  taken  the  same  things  into 

consideration  in  arriving  at  price  as  did  the  highly 

qualified  and  experienced  valuation  witnesses  called 

by  the  PUD. 

"As  was  well  said  by  the  late  Judge  Henry  G. 
Connor,  one  of  the  great  judges  of  this  Circuit, 
'It  is  difficult  to  perceive  why  testimony,  which 
experience  has  taught  is  generally  found  to  be 
safely  relied  upon  by  men  in  their  important  busi- 
ness affairs  outside,  should  be  rejected  inside  the 
courthouse.'  "  United  States  v.  25.406  Acres  of 
Land,  etc.,  172  F.  2d  990  at  p.  993. 

To  say  that  inapplicable,  fictional,  and  artificial 
formulas  or  rules  make  it  impossible  to  arrive  at  a  fair 
value  is  to  make  a  mockery  in  this  case  of  the  constitu- 
tional guarantee  of  just  compensation.  As  was  so  aptly 
said  in  the  case  last  above  quoted,  at  page  995: 

"Artificial  rules  of  evidence  which  exclude  from 
the  consideration  of  the  jurors  matters  which  men 
consider  in  their  everyday  affairs  hinder  rather 
than  help  them  at  arriving  at  a  just  result.  In  no 
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branch  of  the  law  is  it  more  important  to  remem- 
ber this,  than  in  cases  involving  the  valuation  of 
property,  where  'at  best,  evidence  of  value  is 
largely  a  matter  of  opinion..  See  Montana  R.  Co.  v. 
Warren,  137  U.S.  348,  352,  11  S.  Ct.  96,  34  L.  Ed. 
681." 

The  Judgment  and  Decree  of  the  District  Court 
should  be  reversed;  the  only  evidence  offered  that 
considers  power  site  value  which  was  stricken  should  be 
reinstated  in  the  record,  and  this  Court  should  enter 
a  Judgment  and  Decree  awarding  just  compensation 
to  PUD  based  upon  that  evidence;  and  the  cause 
should  then  be  remanded  for  further  proceedings  in 
the  District  Court  for  consideration  of  severance  dam- 
age. 

In  the  alternative,  the  Judgment  and  Decree  of  the 
District  Court  should  be  reversed  and  the  cause  re- 
manded for  new  or  further  trial  with  instructions  that 
the  evidence  offered  by  PUD  with  reference  to  valu- 
ation as  set  out  in  the  specifications  of  error  is  com- 
petent, material,  and  admissible,  and  that  the  fact  that 
the  PUD's  properties  being  taken  were  not  yet  actually 
being  devoted  to  the  purposes  for  which  they  were  ac- 
quired does  not  rule  out  the  applicability  of  the  prin- 
ciple of  severance  damage  to  the  balance  of  PUD's 
power-producing  properties. 

Respectfully  submitted, 

CLAEENCE  C.  DILL 

ENNIS  and  KLOBUCHER 

Attorneys  for  Appellant- Appellee, 
Public  iltility  District  No.  1 
of  Pend  Oreille  County 
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EXPLANATORY  NOTE 

Pursuant  to  the  stipulation  of  July  16,  1965,  the 
appellant-appellee.  Public  Utility  District  No.  1  of 
Pend  Oreille  County  (PUD),  submits  this  final  brief 
in  two  parts.  Part  I.  is  PUD's  reply  to  the  answering 
brief  of  the  City  of  Seattle  (Seattle)  as  appellee.  Part 
II.  is  PUD's  answer  to  the  opening  brief  of  Seattle 
as  appellant.  Designation  to  the  record  will  be  made 
in  the  same  manner  as  was  done  in  PUD's  opening 
brief. 


PART   I. 

REPLY  TO  ANSWERING  BRIEF  OF  SEATTLE  AS  APPELLEE 
Comments  Re  Seattle's  Counterstatement  of  the  Case: 

On  pages  2  to  6  of  its  answering  brief,  Seattle 
seeks  to  create  the  impression  that  in  the  license  appli- 
cation proceedings  before  the  Federal  Power  Com- 
mission  and   in   the    appeal    of    the    Commissioner's 


Order  to  the  Court  of  Appeals  for  the  District  of 
Columbia,  and  in  the  so-called  Beezer  litigation  in  the 
state  courts  of  Washington,  there  was  a  determination 
that  the  PUD 's  properties  being  here  condemned  were 
not  "electrical"  properties  or  useful  as  electrical  prop- 
erties. The  fact  is  that  the  decision  of  the  Federal 
Power  Commission  (Ex.  P.  9)  says  on  page  6: 

^'The  evidence  shows  that  certain  portions  of  the 
bed  and  hanks  of  the  Pend  Oreille  River  owned 
hy  the  PUB  are  indispensable  to  construction  of 
the  City's  proposed  Boundary  project/' 

and  on  page  7 : 

"The  properties  with  which  we  are  here  concerned 
do  not  include  any  which  were  or  are  now  being 
used  in  connection  with  the  PUD's  Box  Canyon 
project.  On  the  other  hand,  they  are  also  indispens- 
able to  the  construction  of  either  of  PUB's  alter- 
native projects  in  the  event  that  a  license  or  licenses 
are  issued  therefor/'  (Emphasis  supplied.) 

In  the  decision  by  the  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit  (308  F.  2d  318),  it  was 
actually  said  by  the  court  at  page  323 : 

"The  record  does  not  show  that  the  property  here 
involved  is  used  by  PUD  in  its  operations,  or  that 
in  the  future  it  will  be  useful  to  PUD  in  any  way 
except  in  connection  with  its  Z  Canyon  project . . ." 
(Emphasis  supplied.) 


On  page  8  of  its  answering  brief,  Seattle  erroneously 
describes  the  PUD's  right,  privilege,  and  authority 
originally  granted  under  Washington  Session  Laws  of 


1907,  Chapter  125,  to  perpetually  back  the  water  of  the 
Pend  Oreille  River  upon  and.  overflow  and  inundate 
with  said  water  certain  shore  lands  on  both  sides  of 
the  Pend  Oreille  River  as  one  which  extends  from 
*'Lime  Creek  south  to  the  tailwater  of  Box  Canyon 
Dam,  a  distance  of  about  15  miles,  or  2400  chains." 
The  Z  Canyon  damsite  is  approximately  2  miles  north 
and  downstream  from  Lime  Creek,  and  the  afore- 
mentioned right  extends  from  the  Z  Canyon  damsite  to 
the  Box  Canyon  dam,  which  is  a  distance  of  approx- 
imately 17  miles.  In  the  area  upstream  from  the  Z 
Canyon  damsite  to  Lime  Creek,  PUD  holds  both  the 
aforementioned  rights  granted  under  the  1907  Act  and 
.the  fee  title  to  the  shore  lands.  The  record  shows  that 
the  rights  under  the  1907  Act,  as  they  affect  the  area 
upstream  from  the  Z  Canyon  damsite  to  Lime  Creek, 
have  consistently  been  recognized  as  existing  separate 
and  apart  from  the  fee  ownership  of  shore  lands  in  this 
area.  Even  though  there  has  been  a  common  ownership, 
separate  conveyances  have  been  made.  (Exs.  P.  1,  4 
and  6). 

In  considering  the  nature  of  the  perpetual  rights 
acquired  under  the  1907  Act,  it  must  be  remembered 
that  they  were  specifically  applied  for  and  granted 
for  use  in  connection  with  the  erection  and  operation  of 
a  dam  and  water  power  plant.  (Ex.  P.  1.) 


On  page  9  of  its  answering  brief,  Seattle  says,  ' '  The 
map  reproduced  by  the  PUD  in  its  brief  following 


page  6  is  inaccurate  in  that  it  represents  that  the  PUD 
had  some  right  or  title  to  the  bed  of  he  Pend  Oreille 
River."  Seattle  is  inaccurate.  In  the  first  place,  it 
disregards  RCW  54.16.050,  first  enacted  in  1931,  which 
provides : 

"Water  rights  .  .  .  the  district  may  erect,  within 
or  without  its  limits,  dams  or  other  works  across 
any  river  or  watercourse,  or  across  or  at  the  out- 
let of  any  lake,  up  to,  and  above  high  water  mark ; 
and,  for  the  purpose  of  constructing  or  laying 
aqueducts  or  pipe  lines,  dams,  or  waterworks  or 
other  necessary  structures  in  storing,  retaining, 
and  distributing  water,  or  for  any  other  purpose 
authorized  hereunder,  the  district  may  occupy  and 
use  the  beds  and  shores  up  to  the  high  tvater 
mark  of  any  such  lake,  river,  or  watercourse." 
(Emphasis  supplied.) 

Furthermore,  when  the  state,  which  owns  the  shore 
lands,  as  well  as  the  bed  of  the  river  and  the  waters 
of  the  river,  grants  the  right  to  perpetually  back  and 
hold  the  water  upon  and  over  the  shore  lands  and  to 
overflow  and  inundate  the  same,  it  is  sheer  nonsense 
to  say  that  the  grantee  cannot  also  back  and  hold  the 
water  upon  and  over  the  bed  of  the  stream.  If  such 
a  grantee  could  not  back  and  hold  the  water  upon 
and  over  the  bed  of  the  stream,  it  would  take  a  Jordan 
River  miracle  to  give  any  meaning  to  the  grant. 


In  reviewing  the  testimony  of  its  witnesses  as  to 
value,  Seattle  seeks  to  avoid  the  impact  of  the  dis- 
trict court's  specific  finding  that  the  valuation  ex- 
pressed by  those  witnesses  included  no  power  site  value. 


' '  The  testimony  of  power  site  value  as  expressed 
by  witnesses  for  the  defendant  having  been  strick- 
en, the  only  evidence  in  the  record  as  to  value  is 
that  testified  to  by  witnesses  for  the  plaintiff 
which  includes  no  power  site  value."  (R.  94.) 

Seattle  says  that  its  witness,  Butler,  gave  full  consider- 
ation to  the  adaptability  of  the  property  for  reservoir 
purposes  and  then  concluded  there  was  no  difference  in 
valuation  whether  he  included  or  disregarded  "the 
adaptability  of  the  properties  for  reservoir  purposes." 
It  is  significant  that  the  reference  is  to  reservoir 
purposes  and  not  to  damsite  purposes.  During  the  trial 
counsel  for  Seattle  made  this  same  contention  that  its 
witnesses  in  their  appraisal  had  considered  the  adapt- 
ability of  the  property  for  power  site  purposes.  That 
contention  was  then  rejected  as  follows : 

"THE  COURT:  I  can't  go  along  with  that, 
counsel,  I  don't  think  your  witnesses  did.  Quite 
to  the  contrary,  I  think. 

"MR.  WHITE :  Well,  I  think  that  they  testified 
that  they  did  consider  the  power  site.  I  think  I 
can  cite  you  the  record  on  that,  on  both  of  them, 
but  — 

"THE  COURT:  You  mean  they  considered  it, 
but  rejected  it? 

"MR.  WHITE :  Yes,  that  is  right. 

"THE  COURT:  Is  that  considering  it? 

"MR.  WHITE:  I  think  so,  I  think  you  have  to 
consider  it  in  order  to  reject  it.  If  you  don't  con- 
sider it  at  all,  that  is  something  different. 
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"THE  COURT:  No,  it  is  still  a  rejection,  I 
would  say."  (R.  Tr.  383.) 

At  the  time  the  Findings  of  Fact  were  presented  to 
the  court  for  settlement,  the  district  court  specifically 
rejected  Seattle's  contention  that  there  is  no  measure- 
able  difference  between  the  values  of  defendant's  prop- 
erties and  rights  whether  or  not  consideration  is  given 
to  their  adaptability  for  power  site  purposes.  Seattle's 
proposed  Finding  No.  XIX.  was  to  this  effect  (R.  65). 
In  rejecting  this  proposed  Finding,  the  district  court 
said: 

"THE  COURT :  It  just  seems  to  me  that  No.  19 
could  very  well  come  out  of  plaintiff's  requests. 

"In  other  words,  I  don't  desire  the  finding,  I 
desire  that  there  be  no  finding  that  there  is  no 
difference  between  values. 

"Certainly  I  don't  think  anybody  would  want  to 
buy  this  rock  bluff  at  Z  Canyon  for  pasture  pur- 
poses or  reforestation,  hut  it  certainly  has  some 
value  as  a  power  site."  (R.  PCF  20,  Emphasis 
supplied.) 

At  this  same  hearing,  held  after  the  trial  had  been 
completed,  the  following  colloquies  took  place : 

"THE  COURT:  Do  you  know  of  any  place  in 
the  Northwest  where  there  are  two  power  sites 
this  close  together  as  these  two  are"?  And  as  good 
as  these  two  ? 

"MR.  WHITE:  As  close  together  and  as  good? 

"THE  COURT:  Yes. 


"MR.  WHITE:  Well,  I  don't  know.  I  suppose 
there  are,  but  I  can't  think  of  any  offhand." 
(R.  PCF  17.) 


"MR.  DILL:  I  am  very  much  confused  by  the 
Court's  remarks  this  morning,  that  neither  of 
these  findings  reflected  the  view  or  the  presenta- 
tion of  value  that  the  Court  had  in  mind. 

"THE  COURT:  I  didn't  say  'presentation  of 
value.'  I  may  have  a  different  idea  as  to  what  the 
value  is,  and  what  I  said,  as  I  recall  it,  is  that  I 
have  a  different  idea  of  tvhat  the  value  is  than  the 
testimony  of  either  the  plaintiff  or  the  defendant. 

"MR.  DILL:  Is  that  as  a  juror? 

"THE  COURT:  Yes.  No,  I  can't  do  it  as  a 
juror,  on  anything  but  the  evidence,  and  /  haven't 
heard  any  evidence  that  reflects  what  I  think  the 
value  of  this  property  is. 

"MR.  DILL :  May  I  suggest  that  as  a  juror  your 
Honor  would  be  bound  by  what  the  evidence 
showed. 

"THE  COURT :  That  is  true.  I  am  bound  by  it. 
I  can't  go  out,  as  Mr.  White  refers  to  it,  into  the 
wild  blue  yonder,  and  dig  up  some  evidence  of  my 
own. 

"MR.  DILL:  Well,  I  don't  want  to  go  into  the 
other  arguments.  I  was  just  curious,  and  some- 
what confused. 

"THE  COURT:  Well,  perhaps  I  am,  too." 
(R.  PCF  47,  emphasis  supplied.) 
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Seattle's  resume  of  the  testimony  of  its  witnesses  on 
value,  the  colloquies  quoted  above,  and  the  Findings  of 
Fact  finally  entered  by  the  district  court  point  up  the 
untenable  posture  of  this  case.  It  will  be  remembered 
that,  pursuant  to  agreement  at  the  time  the  case  was 
called  for  trial,  Seattle,  as  condemnor,  put  in  its  case 
first.  During  this  stage  of  the  proceedings,  the  testi- 
mony of  Seattle's  witnesses,  who  valued  the  PUD  prop- 
erties as  reforestation  lands  and  without  any  consider- 
ation of  power  site  value,  was  admissible  in  support  of 
Seattle's  theory  of  the  case  that  the  action  did  not  in- 
volve a  power  site.  The  Findings  of  Fact  ultimately 
entered  by  the  court  show  that  PUD,  in  its  case, 
established  the  following: 

1.  That  it  owned  and  held  the  private  properties  and 
rights  constituting  the  principal  and  indispensable 
essentials  for  unique  and  excellent  damsites,  one  of 
which  had  been  partially  developed; 

2.  That,  except  for  a  few  scattered  small  tracts  and 
a  relatively  few  acres  of  federal  lands  that  had  been 
specifically  set  aside  for  power  site  purposes,  it  owned 
the  properties  and  rights  necessary  for  a  power  pro- 
ject; and 

3.  That  beyond  question  the  highest  and  best  use  of 
its  properties  being  condemned  was  for  hydroelectric 
power  purposes. 

The  establishment  of  the  foregoing  by  the  PUD  in 
its  case  rendered  of  no  probative  value  the  testimony 
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of  value  as  expressed  by  Seattle's  witnesses  during  its 
opening  case.  They  had  appraised  reforestation  lands, 
and  it  had  thereafter  been  established  that  the  action 
in  fact  dealt  with  a  magnificent  work  of  nature  ideally 
designed  for  the  production  of  electric  power  and  for 
which  there  could  be  no  "going  market"  as  such  prop- 
erties are  seldom  exchanged.  (See  photographs  Exs. 
D.  113  and  114.) 

In  determining  "just  compensation"  it  is  well 
established  that  the  availability  of  the  subject  of  the 
condemnation  for  a  special  purpose  or  use  must  be 
considered  as  an  element  of  value.  18  Am.  Jur.,  Emi- 
nent Domain,  Sec.  247,  p.  885.  In  Boom  Co.  v.  Patter- 
son, 98  U.  S.  403,  407-408,  the  United  States  supreme 
court  said : 

"...  In  determining  the  value  of  land  appropriated 
for  public  purposes,  the  same  considerations  are 
to  be  regarded  as  in  a  sale  of  property  between 
private  parties.  The  inquiry  in  such  cases  must  be 
what  is  the  property  worth  in  the  market,  viewed 
not  merely  with  reference  to  the  uses  to  which  it  is 
at  the  time  applied,  but  with  reference  to  the  uses 
to  which  it  is  plainly  adapted ;  that  is  to  say,  what 
is  it  worth  from  its  availability  for  valuable  uses. 
Property  is  not  to  be  deemed  worthless  because  the 
owner  allows  it  to  go  to  waste,  or  to  he  regarded 
as  valueless  because  he  is  unable  to  put  it  to  any 
use.  Others  may  he  able  to  use  it,  and  make  it  sub- 
serve the  necessities  or  conveniences  of  life.  Its 
capability  of  being  made  thus  available  gives  it  a 
market  value  which  can  be  readily  estimated." 

(Emphasis  supplied.) 
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PUD's  application  to  the  FPC  was  denied  because 
that  Commission  believed  PUD  did  not  then  have  a 
market  for  the  power  and  could  not  finance  a  project 
whereas  Seattle,  in  the  Commission's  opinion,  needed 
the  power  and  could  finance  the  project  (Ex.  P.  9). 

Whatever  may  be  the  special  use,  that  use  is  to  be 
considered  in  fixing  "just  compensation."  Such  special 
use,  of  course,  must  not  be  so  speculative  and  remote 
as  to  impart  no  value.  In  the  case  at  bar,  there  has 
been  such  long  historical  recognition  that  the  prop- 
erties in  question  are  chiefly  valuable  for  dam  sites 
and  power  project  purposes  that  their  value  and  use 
for  such  purposes  cannot,  by  any  stretch  of  the  imagi- 
nation, be  labeled  as  '^remote"  and  "speculative."  As 
early  as  1910  the  government  set  aside  the  adjacent 
federal  lands  for  power  site  purposes.  Colonel  Cooper 
commenced  putting  the  properties  and  rights  together 
before  1915.  The  State  of  Washington  granted  per- 
petual rights  for  power  project  purposes  in  1915. 
Seattle  is  acquiring  the  properties  and  rights  for  this 
very  use. 

In  its  rebuttal,  Seattle  offered  no  further  testimony 
of  value. 

The  district  court  having  struck  from  the  record  the 
conclusions  of  value  expressed  by  PUD 's  witnesses  who 
had  appraised  the  property  in  the  light  of  its  highest 
and  best  use,  the  record  was  bereft  of  any  expert  valua- 
tion opinions  upon  which  the  district  court  could  make 
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an  award  of  "just  compensation."  The  district  court 
admitted  this  was  the  situation  at  the  time  the  Find- 
ings of  Fact  were  settled.  When  Finding  No.  XX 
(R.  94)  was  being  discussed,  the  following  took  place : 

"MR.  WHITE:  Your  Honor,  counsel  is  invit- 
ing your  Honor  to  just  go  off  into  the  wild  blue 
yonder  in  speculation,  whereas  I  believe  this  is 
the  testimony  in  the  record. 

"THE  COURT :  That  would  be  true,  Mr.  White, 
if  I  stated  in  there  what  I  thought  the  value  was, 
because  there  is  no  evidence  to  support  what  I 
think  the  value  is,  and  I  think  I  am  bound  by  the 
testimony  in  the  case. 

"MR.  WHITE :  That  is  all  I  am  asking.  That  is 
the  testimony. 

"THE  COURT :  That  is  all  the  defendant  is  ask- 
ing, also,  although  he  embellishes  it  somewhat  by 
including  my  statement  that  I  don't  think  there 
has  been  testimony  on  values  here."  (R.  PCF  46, 
emphasis  supplied.) 

In  the  face  of  these  facts,  the  district  court  judge 
nevertheless  did  go  off  "into  the  wild  blue  yonder" 
and  used  the  opinions  of  value  expressed  by  Seattle's 
witnesses  in  its  opening  case  which  had  been  stripped 
of  probative  value  by  later  proof  introduced  by  PUD 
and  made  an  award  of  $16,000.  In  the  Judgment  and 
Decree  (R.  96)  this  award  is  described  as  "just  com- 
pensation." 

Immediately  following  the  entry  of  the  Findings  of 
Fact  and  Conclusions  of  Law  and  Judgment  and  De- 
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cree,  the  PUD  moved  for  a  new  trial  on  the  grounds, 
among  others,  that  it  was  error  to  consider  the  valua- 
tion testimony  of  Seattle's  witnesses  who  admittedly 
did  not  appraise  what  was  being  condemned.  This 
motion  was  denied  (R.  105). 


Seattle,  in  its  answer  to  PUD's  Specification  of 
Error  No.  1,  which  is  based  upon  the  trial  court's  re- 
jection of  evidence  concerning  the  cost  and  capacity  of 
a  dam  and  power  house  at  the  Boundary  site,  which 
is  immediately  downstream  from  the  Z  Canyon  site, 
attempts  to  support  the  district  court's  conclusion  that 
such  evidence  was  rendered  inadmissible  under  the 
"value  to  the  taker"  doctrine.  This  label  doesn't  fit  the 
offered  evidence,  which  was  just  as  admissible  as  was 
the  evidence  with  reference  to  the  cost  and  capacity 
of  a  dam  at  the  Z  Canyon  site  which  was  received  in 
the  record.  PUD  owned  the  indispensable  lands  and 
rights  which,  together  with  adjoining  federal  lands 
already  set  aside  for  power  site  purposes,  constituted, 
for  all  practical  purposes,  the  lands  and  rights  neces- 
sary for  a  hydroelectric  project  whether  the  dam  and 
power  house  were  placed  at  the  Z  Canyon  site  or  at  the 
nearby  Boundary  site.  Seattle  makes  no  attempt  to 
explain  away  the  following  statement  made  by  the 
supreme  court  in  Grand  River  Dam  Authority  v.  Grand 
Hydro  at  p.  372  of  Vol.  335  of  the  U.  S.  Reports : 

"The  present  large  development  of  this  site  by 
the  petitioner   under  a  federal  license  is  convinc- 
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ing  proof  of  the  value  and  availability  of  the  land 
for  that  purpose.''  (Emphasis  supplied.) 

At  this  particular  point  in  its  brief,  Seattle  seeks  to 
further  justify  the  striking  of  the  evidence  of  cost  and 
capacity  of  a  dam  project  that  could  be  built  and  is 
being  built  at  the  Boundary  site  by  arguing  that  a 
developer  of  a  project  with  the  dam  and  power  house 
at  the  Boundary  site  might  not  be  able  to  acquire  a 
few  scattered  tracts  except  by  condemnation.  This  argu- 
ment will  be  answered  later  in  this  brief. 


In  replying  to  Seattle's  attempt  to  support  the  dis- 
trict court's  rulings  striking  the  conclusions  of  value 
as  expressed  by  PUD's  witnesses,  it  is  important  to 
note  the  strait  jacket  the  district  court  put  upon 
the  PUD  and  its  valuation  witnesses.  The  court  ad- 
hered to  a  literal  definition  of  "market  price"  and 
took  the  view  that  there  are  three  and  only  three 
methods  of  arriving  at  "fair  market  value,"  these 
being  reproduction  cost,  less  depreciation,  capitaliza- 
tion of  income,  and  comparable  sales.  At  the  outset 
the  court  said: 

"THE  COURT:  I  believe  this  is  the  first  time 
that  the  PUD  has  indicated  the  measure  it  in- 
tended to  use  to  establish  its  testimony  of  fair 
market  value.  I  am  still  at  a  loss  to  know  what  the 
evidence  may  be. 

"Now,  I  think  that  somewhere  very  soon  there 
should  be  a  discussion  about  this  subject.  I  don't 
know  exactly  whether  this  particular  testimony 
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will  come  within  or  whether  it  is  outside  of  the 
three  methods,  the  three  approved  methods,  of  ap- 
praisals of  property."  (R.  Tr.  493-494.) 

The  court,  although  urged  to  do  so,  refused  to  rec- 
ognize the  teaching  of  Kimhall  Laundry  Co.  v.  United 
States,  338  U.S.  1 ;  United  States  v.  Cors,  337  U.S.  325 ; 
United  States  v.  93,970  Acres,  258  F.  2d.  17 ;  Phillips  v. 
United  States,  243  F.  2d  1;  and  Washington  Water 
Power  Co.  v.  United  States,  135  F.  2d  541. 

Justice  Frankfurter  pointed  out  in  the  Kimball 
Laundry  case  that  the  concept  of  "market  price"  is 
at  best  only  a  guess,  and  that  there  were  situations 
where  none  of  the  three  so-called  approved  methods 
of  appraisal  could  be  used  as  a  means  of  ascertain- 
ing just  compensation.  He  said  on  page  6: 

"When  the  property  is  of  a  kind  seldom  ex- 
changed, it  has  no  'market  price'  and  then  re- 
course must  be  had  to  other  means  of  ascertain- 
ing value,  including  even  value  to  the  owner  as 
indicative  of  value  to  other  potential  owners  en- 
joying the  same  rights." 

Our  attention  has  just  recently  been  called  to  the  un- 
published opinion  of  federal  district  Judge  W.  J. 
Jameson  wherein  he  determined  $4,500,000  was  the 
just  compensation  due  the  Crow  Tribe  of  Indians  for 
the  taking  of  the  Yellowtail  dam  site  on  the  Big  Horn 
River  in  Montana.  This  opinion  is  very  much  in  point 
and  completely  demonstrates  the  propriety  and  ad- 
missibility of  PUD's  valuation  testimony.  For  the  con- 
venience of  this  Court,  Judge  Jameson's  pretrial  rul- 
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ling  and  unpublished  opinion  are  included  in  the  ap- 
pendix to  this  brief.  A  review  of  the  ruling  and  opinion 
are  seriously  urged.  No  appeal  was  taken  from  Judge 
Jameson's  decision.  Counsel  in  the  case  advise  that  the 
government  accepted  the  decision  as  final  and  made 
payment  accordingly. 

A  few  comparisons  with  the  Yellowtail  project  are 
revealing. 

PUD'S  Proposed  Project  Direct  Construction  Costs  Capacity 

at  Z  Canyon:  Exclusive  of  Site  Costs 

ffigh  Z $62,100,000  (R.  Tr.  682)       555,000  Kws.  (R.  Tr.  649) 

Low  Z  $56,420,000  (R.  Tr.  710)        345,00  Kws.  (R.  Tr.  712) 

Yellowtail: 
Owner's  witness, 

Jones  $79,655,000  (App.  p.  25) 

Government  witness,  250,000  Kws.  (App.  p.  38) 

Patterson  $95,827,650  (App.  p.  27) 

If  a  site  that  lends  itself  to  the  construction  of  a 
power  plant  with  a  capacity  of  250,000  kiolwatts  at 
direct  costs  somewhere  between  $80,000,000  and 
$96,000,000  is  worth  $4,500,000,  a  site  such  as  the  Z 
Canyon  area  which  lends  itself  to  the  construction  of 
a  power  plant  with  a  capacity  of  555,000  kilowatts  at 
direct  costs  of  approximately  $62,000,000  is  worth  a 
great  deal  more  than  $4,500,000.  As  Judge  Jameson 
says  in  the  Yellowtail  decision  when  referring  to  an 
increase  in  the  capacity  of  the  Yellowtail  project, 

"Obviously,  the  increase  of  capacity  from  200,- 
000  to  250,000  kilowatts  with  little,  if  any,  addi- 
tional cost  would  result  in  an  increase  in  the  value 
of  the  site."  (App.  p.  39.) 
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In  the  case  at  bar  the  project  has  more  than  twice  the 
capacity  of  the  Yellowtail  project,  and  construction 
costs  are  less. 

Also,  in  considering  the  $4,500,000  award  in  the  Yel- 
lowtail case,  it  should  be  noted  that  in  the  definite  plan 
report  for  the  Yellowtail  project  prepared  and  filed 
by  the  United  States  Department  of  Interior,  Bureau 
of  Reclamation,  and  referred  to  by  Judge  Jameson,  it 
was  estimated  that  the  Yellowtail  project  involved 
clearing  costs  and  relocation  costs  of  $2,772,800. 

The  Crow  tribal  lands  involved  at  the  Yellowtail  site 
constituted  5,677,94  acres  out  of  a  total  project  acreage 
of  30,857  acres.  In  addition  to  the  tribal  lands,  the 
Yellowtail  project  required  10,778  acres  of  private  land, 
2,486  acres  of  state  land,  and  10,604  acres  of  federal 
land  (App.  p.  18,  19). 

PUD's  proposed  High  Z  project  with  a  200  foot 
buffer  zone  would  require  2,547.2  acres.  In  addition  to 
PUD's  lands  and  rights,  this  required  only  143.2  acres 
of  private  lands,  2.6  acres  of  state  land,  and  the  use  of 
793.4  acres  of  federal  lands.  Without  the  200  foot  buf- 
fer zone,  the  High  Z  project  required  2,198  acres  and 
called  for  the  acquisition  of  only  47  acres  of  private 
lands  and  the  right  to  use  only  543  acres  of  federal  lands 
(R.  88,  89).  The  Low  Z  project,  naturally,  would  re- 
quire less  private  lands  and  the  use  of  fewer  acres  of 
federal  lands. 
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In  the  case  at  bar  it  is  apparent  that  the  district 
court's  view  of  the  conclusions  of  value  expressed  by 
PUD's  witnesses  was  affected  by  the  substantial  sums 
expressed.  Mr.  Vaughan  reached  a  conclusion  of 
$8,600,000  and  Mr.  Courtney  $7,498,000.  This  was  in- 
dicated when  the  district  court  said: 

' '  Certainly,  I  am  inviting  a  much  more  nominal 
valuation  of  the  property  than  has  been  placed 
on  it,  and  perhaps  the  PUD  doesn't  want  that,  I 
don't  know,  but  I  will  leave  that  observation  with 
you."  (R.  Tr.  1554) 

Seattle,  on  page  39  of  its  answering  brief,  emphasizes 
this  by  referring  to  Mr.  Yaughan's  conclusions  of  value 
as  "astronomical." 

In  the  Yellowtail  case.  Judge  Jameson,  after  refer- 
ing  to  Dr.  Hershel  F.  Jones,  economist,  and  J.  A.  Krug, 
former  Secretary  of  the  Interior,  as  "well  qualified 
expert  witnesses,"  said, 

"Jones  and  Krug  expressed  the  opinion  that  the 
lands  acquired  were  worth  at  least  $12,500,000. 
Using  9  different  methods  or  variations  of  meth- 
ods, they  arrive  at  figures  ranging  from  $10,300,000 
to  $26,650,000."   (App.  p.  23.) 

This  indicates  that  the  conclusions  of  value  of  the  Z 
Canyon  site  expressed  by  Mr.  Vaughan  and  Mr.  Court- 
ney were  indeed  modest. 

As  Judge  Jameson  points  out  in  his  decision,  the 
Solicitor  of  the  Interior  Department,  when  testifying 
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before  the  Senate  Committee  on  Interior  and  In- 
sular Affairs  with  reference  to  the  Yellowtail  project, 
said: 

"  ...  It  is  a  very  profound  question  and,  to  these 
Crow  Indians,  a  very  vital  legal  question,  as  to 
whether  or  not  this  power  site  feature  is  a  compens- 
able item.  //  it  is,  they  get  a  lot  of  money;  in  any- 
body's language  they  get  a  lot  of  money."  (App. 
p.  37.  Emphasis  supplied.) 

It  is  pointed  out  in  PUD's  opening  brief  that  study 
was  given  to  the  appraisal  methods  used  in  the  Twin 
City  cases.  (United  States  v.  1532.63  Acres  et  al.,  86  F. 
Supp.  467  (1949) ;  United  States  v.  3928.09  Acres  et  al., 
12  F.R.D.  127  (1951) ;  United  States  v.  3928.09  Acres 
of  Land  et  al.,  114  F.  Supp.  719  (1953) ;  United  States 
V.  Twin  City  Power  Co.  et  al.,  215  F.  2d  592  (CCA  4th 
Cir.,  1954) ;  United  States  v.  Twin  City  Power  Co.  of 
Georgia,  221  F.  2d  299  (CCA  5th  Cir.,  1955) ;  United 
States  V.  Twin  City  Power  Co.,  350  U.  S.  222,  100 
L.  Ed.  240,  76  Sup.  Ct.  259  (1956).)  PUD  in  its 
endeavor  to  follow  the  pattern  approved  in  Twin  City 
even  retained  Mr.  Courtney,  the  distinguished  hydro- 
electric engineer  who  had  testified  in  those  cases.  On 
pages  59  and  60  of  its  answering  brief,  Seattle  seeks 
to  discredit  the  appraisal  methods  used  in  the  Twin 
City  cases  because  the  lower  court's  rulings  allowing 
power  site  value  were  reserved  by  the  supreme  court  on 
the  basis  of  the  doctrine  of  dominant  servitude.  Judge 
Jameson  pointed  out  that  this  reversal  did  not  rule 
against  the  propriety  of  the  manner  in  which  the  ex- 
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pert  witnesses  arrived  at  their  opinions  of  value.  In 
his  pretrial  memorandum  (App.  p.  6)  he  said: 

"Various  approaches  were  considered  by  the 
expert  witnesses  in  the  Twin  City  cases  (see  86 
F.  Supp.  467 ;  114  F.  Supp.  719,  affirmed  215  F. 
2d  592;  221  F.  2d  299).  While  the  Supreme  Court 
held  that  dam  site  value  could  not  be  allowed,  the 
approaches  of  the  various  appraisers  in  these  cases 
may  be  of  some  assistance  in  the  event  this  court 
is  correct  in  its  conclusion  that  water  power  or 
dam  site  value  may  be  allowed  in  the  instant  case.  I 
have  obtained  the  transcripts  on  appeal  in  those 
cases  and  will  have  them  available  for  the  use  of 
counsel  if  desired. ' ' 

Seattle's  Attack  on  PUD's  Valuation  Witnesses 

Seattle  would  apparently  support  the  district  court's 
ruling  striking  the  value  opinion  of  PUD's  witness, 
Vaughan,  principally  on  the  grounds  that  it  was  based 
on  what  a  dam  builder  could  pay  for  the  property 
rather  than  what  a  willing  buyer  would  pay.  This 
analysis  stems  from  a  complete  misunderstanding  of 
the  testimony  of  the  witness. 

Vaughan 's  opinion  as  to  the  value  of  the  PUD 
properties  amounted  in  essence  to  a  judgment  figure 
of  what  he  concluded  a  willing  buyer  would  pay  a 
willing  seller  on  the  open  market.  This  was  arrived  at 
after  a  careful  study  of  all  factors,  both  general  and 
particular,  that  he  believed  would  be  considered  by 
such  buyer  and  seller.  (App.  to  PUD's  opening  brief, 
pp.  12  and  24.)  His  opinion  was  influenced  by  several 
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studies  he  had  made  of  neighboring  hydroelectric  pro- 
jects of  recent  development  and  similar  magnitude.  In 
these  studies  he  had  compared  from  various  view- 
points the  neighboring  projects  with  the  type  of  pro- 
ject to  which  the  Z  Canyon  site  is  adapted,  believing 
that  such  studies  would  have  their  place  on  the  bargain- 
ing table  of  prospective  buyers  and  sellers. 

These  studies  allowed  the  witness  to  analyze  such 
items  as  the  amounts  that  recent  enterprisers  in  the 
hydroelectric  field  had  been  willing  to  invest  in  the 
production  of  given  units  of  energy,  the  amounts  that 
such  enterprisers  had  been  willing  to  invest  in  land 
and  land  rights  in  the  development  of  such  projects, 
and  the  cost  per  unit  of  energy  produced  at  the  neigh- 
boring projects. 

It  must  be  appreciated  that  modern  hydroelectric 
projects  are  not  in  the  nature  of  ordinary  commercial 
manufacturing  plants.  They  are  all  substantially  sim- 
ilar in  design.  Their  output  is  a  constant  factor  prim- 
arily dependent  only  on  the  flow  of  the  river  which 
they  harness  and  not  on  the  skills  or  ingenuity  of  their 
operators  and  management.  They  are  competitive  with 
each  other  only  in  the  sense  that  the  total  construction 
cost  of  each  project  determines  basically  the  cost  of 
each  unit  of  energy  produced  therefrom.  The  energy 
thus  produced  does  not  vary  in  size,  color,  or  weight 
whether  it  be  produced  from  one  plant  or  another. 

Admittedly  the  comparisons  made  by  the  witness  re- 
flected to  him  an  indication  of  the  value  of  the  land 
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and  land  rights  of  the  PUD  taken  as  a  whole.  How- 
ever, none  of  these  studies  were  offered  by  the  wit- 
ness as  a  direct  measure  of  value.  Some  of  them  were 
used  as  background  information  for  his  initial  esti- 
mate of  value  of  the  PUD  properties  and  others  were 
used  as  checks  on  the  reasonableness  and  accuracy  of 
that  estimate.  For  that  matter,  the  result  of  those  com- 
putations was  never  expressed  in  the  form  of  a  mon- 
etary figure  by  the  witness  until  it  was  elicited  by 
Seattle's  counsel  on  cross  examination.  It  proved  to 
be  $34,000,000,  nearly  4  times  the  estimate  of  the  wit- 
ness of  the  value  of  the  properties  in  their  present  state 
(App.  to  PUD's  opening  brief,  p.  49). 

Mr.  Vaughan  recognized,  that  this  figure  was  not 
representative  of  the  fair  market  value  of  the  PUD 
properties.  This  is  demonstrated  by  his  testimony  on 
direct  examination: 

"Obviously,  that  could  not  be  used  directly  as  a 
measure  of  value  of  the  land  in  the  present  con- 
dition, anybody  buying  it  in  its  present  condition 
would  be  buying  it  for  the  purpose  of  creating  this 
value.  Obviously,  he  would  not  pay  that  amount 
for  it  .  .  . 

"It  may  take  considerably  longer  than  four 
years,  so  I  have  applied  a  discount  factor  to  reduce 
that  value  from  the  indicated  value  subsequent  to 
completion,  to  get  an  indication  of  the  justified 
value  of  the  rights  in  their  present  condition." 
(App.  to  PUD's  opening  brief,  p.  20.) 

and  again  on  cross-examination: 
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*'As  my  work  sheets  will  show  on  the  compar- 
ison I  made,  the  cost  of  land  and  land  rights  is 
roughly  1  cent  per  kilowatt  hour.  In  valuing 
these,  I  have  reduced  that  to  25  mills,  or  14  of 
that  amount,  because,  as  I  have  stated,  the  direct 
comparison  taken  from  the  FPC  reports  result  in 
a  justified  or  comparative  evaluation,  assuming 
all  clearing  had  been  done,  all  relocation  had  been 
done,  the  project  had  l)een  erected  at  the  estimated 
cost,  then  the  comparative  cost  would  be  in  the 
neighborhood  of  $34,000,000  which  I  have  reduced 
to  my  figure  of  $8,700,000  to  make  allowance  for 
these  factors  you  have  just  been  asking  me  about." 
(App.  to  PUD's  opening  brief,  p.  49) 

This  "discount"  figure,  as  it  was  called  by  the  wit- 
ness, Vaughan,  or  "judgment  factor,"  as  it  was  later 
called  by  his  companion  value  witness,  Mr.  Courtney, 
(R,  Tr.  1391)  is  the  ultimate  appraisal  —  it  is  the 
opinion  of  the  witness  of  the  fair  market  value  drawn 
from  the  totality  of  his  experience  and  knowledge  as 
an  expert  in  the  field.  It  is  not  a  direct  mathematical 
computation.  From  the  very  nature  of  the  property 
valued,  it  cannot  be.  This  is  a  trueism  which  Seattle's 
counsel  refuse  to  accept.  They  insist  on  seeking  out  a 
direct  measure  of  value  —  a  "yardstick"  by  which  the 
value  of  the  property  can  be  measured  with  scientific 
accuracy,  and  in  their  zeal  to  find  such  yardstick,  they 
have  erroneously  seized  upon  one  of  the  background 
studies  made  by  the  witness  and  have  attempted  to 
apply  it  as  a  direct  measure  of  the  value  of  the  prop- 
erties —  something  which  the  witnesses  themselves 
declined  to  do.  If  the  value  of  such  properties  could 
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be  measured  with  the  scientific  accuracy  demanded  by 
Seattle's  counsel,  there  would  be  little  need  for  expert 
witnesses. 

Seattle  has  not  cited  a  single  case  wherein  the  ap- 
proach used  by  PUD's  witnesses  was  rejected  in  the 
valuation  of  a  dam  site,  particularly  a  partially- 
developed  dam  site  which  is  herein  condemned.  On  this 
issue,  Seattle  appears  to  rely  entirely  upon  Fairfield 
Gardens,  Inc.  v.  United  States,  306  F.  2d  167,  (Seattle's 
answering  brief,  p.  30)  a  Wherry  housing  project  case 
wherein  the  court  rejected  sales  of  other  housing  pro- 
jects in  divergent  sections  of  the  country  to  establish 
a  direct  measure  of  the  value  of  the  project  there  in 
question,  holding  that  such  sales  were  not  comparable. 
The  capitalization  of  income  approach,  which  is  uni- 
versally accepted  in  such  cases,  was  readily  available 
and  was  utilized  and  accepted  by  the  court  as  the  proper 
alternative.  (It  should  be  noted  that  the  PUD,  in  des- 
peration, also  proffered  the  capitalization  of  income 
approach,  which  was  rejected  by  the  court  upon  objec- 
tion of  Seattle  (R.  Tr.  1627)  ). 

The  distinction  is  simply  that  the  courts  require  the 
best  type  of  evidence  availal)le  be  offered  to  assist  the 
court  in  its  effort  to  establish  just  compensation.  In  the 
case  of  a  dam  site  such  as  that  with  which  we  are  con- 
fronted, there  is  no  recognized  competent  evidence 
available  other  than  the  informed  estimate  of  those  who 
are  particularly  versed  in  the  field. 
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Certainly  such  an  expert  should  not  be  disqualified 
because  he  has  knowledge  of  facts  which  would  not  be 
admissible  as  direct  evidence  of  the  value  of  the  prop- 
erty taken.  To  what  extent  the  witness  should  be  per- 
mitted to  elaborate  on  those  facts  is  another  and  less 
important  issue.  The  PUD  submits  that  the  more  well- 
seasoned  cases  would  permit  such  expert  to  explain  his 
opinion  by  freely  expressing  the  elements  that  have  in- 
fluenced him  heavily  in  formulating  that  opinion,  partic- 
ularly so  as  in  the  instant  case  where  the  trial  is  before 
the  court  without  a  jury.  This  enables  the  court  to  more 
fully  appreciate  the  foundation  upon  which  the  opinion 
is  based  and  to  rely  on  it  or  discredit  it  accordingly.  If 
the  court  finds  that  the  witness  has  been  influenced  by 
unacceptable  assumptions  or  data,  the  court  may  make 
the  necessary  adjustments  in  weighing  the  opinion,  but 
such  matters  must  necessarily  in  such  cases  go  to  the 
weight  of  the  testimony,  not  to  the  admissibility.  Other- 
wise, the  condemnor  need  only  cross  examine  until  the 
witness  admits  that  he  has  considered  some  fact  or 
element  that  would  not  in  itself  be  probative  evidence 
(quite  a  simple  matter),  move  to  strike  the  opinion,  and 
thus  prevent  any  chance  of  the  landowner  receiving  just 
compensation  for  the  property. 

The  reasonableness  of  the  above  argument  is  aptly 
demonstrated  by  the  character  of  Seattle's  other 
grounds  in  support  of  its  attack  on  PUD's  Specifica- 
tion of  Error  No.  2.  For  example,  Seattle  complains 
that  the  witness,  Vaughan,  by  consulting  with  another 
member  of  his  appraisal  firm  who  specialized  in  the 
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appraisal  of  mining  property,  in  an  effort  to  familiar- 
ize himself  with  the  nature  and  value  of  a  few  small 
mining  claims  within  the  reservoir  area  "...  was  basing 
his  opinion  on  facts  and  opinions  not  in  evidence,  a 
practice  held  improper  by  this  court  in  Standard  Oil 
Co.  V.  Moore,  251  F.  2d  188,  221  (1957)." 

It  is  submitted  that  Seattle  has  erroneously  reported 
the  holding  of  the  court  in  the  cited  case  wherein  this 
court  in  fact  held  : 

''Appellants  also  contend  that  the  hypothetical 
question,  as  asked,  omitted  the  recital  of  many 
fundamental  facts  which  were  in  evidence,  and 
assumed  basic  facts  contrary  to  the  uncontradicted 
record. 


"In  general,  it  may  be  said  that  a  hypothetical 
question  should  include  any  undisputed  fact  which 
is  clearly  material  and  important.  The  parties, 
however,  are  often  not  in  agreement  as  to  what 
facts  are  undisputed,  material,  and  important.  If  it 
is  objected  that  certain  Tacts  should  be  included, 
it  is  for  the  trial  judge,  in  the  exercise  of  his  dis- 
cretion, to  determine  whether  the  question  should 
be  reframed  to  add  such  facts.  Pasadena  Research 
Laboratories  v.  United  States,  9  Cir.,  169  F.  2d 
375,  384,  certiorari  denied,  335  U.S.  853,  69  S.Ct. 
83,  93  L.  Ed.  401.  (p.  220) 


"Opinion  Testimony  Based  on  Facts  Not  in  Evi- 
dence. We  have  discussed  above  the  contention 
that  the  hypothetical  question  asked  of  Dr.  Burd 
was  defective,  in  that  it  assumed  facts  not  in  evi- 
dence. Appellants  also  argue,  quite  apart  from  the 
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asserted  improper  form  of  the  hypothetical  ques- 
tion, that  Dr.  Burd  should  not  have  been  permitted 
to  premise  his  answer  upon  facts  which  were  not 
in  evidence,  and  many  of  which  were  based  on  hear- 
say. 

"Dr.  Burd  testified  that,  in  preparing  himself 
to  express  an  opinion  as  to  market  value,  he  made 
certain  studies  and  gathered  background  informa- 
tion from  a  number  of  sources.  He  indicated  the 
nature  of  these  studies  and  the  sources  drawn 
upon.  The  information  gained  or  findings  arrived 
at  in  the  course  of  this  research  were  not  revealed, 
however,  nor  were  the  source  materials  which  Dr. 
Burd  consulted  offered  in  evidence.  On  at  least 
one  occasion,  counsel  for  Moore  sought  to  have  Dr. 
Burd  testify  as  to  the  information  gained  in  these 
pretrial  studies.  Appellants'  objection  was  sus- 
tained, the  court  instructing  the  witness:  'You 
can  state  if  you  consider  things  as  a  reason  for 
this,  but  you  cannot  say  what  the  things  are  as  a 
factual  basis.' 

' '  It  is  common  practice  for  a  prospective  witness, 
in  preparing  himself  to  express  an  expert  opinion, 
to  pursue  pretrial  studies  and  investigations  of 
one  kind  or  another.  Frequently,  the  information 
so  gained  is  hearsay  or  doul^le  hearsay,  in  so  far 
as  the  trier  of  the  facts  is  concerned.  This,  how- 
ever, does  not  necessarily  stand  in  the  way  of  re- 
ceiving such  expert  opinion  in  evidence.  It  is  for 
the  trial  court  to  determine,  in  the  exercise  of  its 
discretion,  whether  the  expert's  sources  of  infor- 
mation are  sufficiently  reliable  to  warrant  recep- 
tion of  the  opinion.  If  the  court  so  finds,  the  opin- 
ion may  be  expressed.  If  the  opinion  is  received, 
the  court  may,  in  its  discretion,  allow  the  expert 
to  reveal  to  the  jury  the  information  gained  during 
such  investigations  and  studies.  Wide  latitude  in 
cross-examination  should  be  allowed."  (pages  221, 
222) 
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It  is  interesting  to  note  that  special  counsel  repre- 
senting Seattle  in  the  case  at  bar  are  members  of  a  law 
firm  which  represented  the  appellant  Standard  Oil 
Co.,  in  the  cited  case. 

The  reasoning  of  the  above  case  is  applicable  to  the 
objections  of  Seattle  to  the  testimony  of  the  witness, 
Vaughan.  Seattle  objects  that  an  unidentified  person 
wrote  a  Federal  Power  Commission  publication  to 
which  the  witness  had  referred  for  study  and  investi- 
gation and  that  the  witness  did  not  know  the  basis 
upon  which  that  author  allocated  certain  costs  to 
power,  storage,  and  other  uses.  It  objects  that  the  wit- 
ness "...  was  hazy  as  to  just  what  the  relevant  FPC 
account  included  ..."  and  that  the  publication  studied 
by  the  witness  may  have  included  some  condemnation 
costs,  court  costs,  and  counsel  fees  under  a  subtitle  of 
"Land  and  Land  Rights."  These  were  all  matter  which 
went  properly  to  the  weight  of  the  opinion  given  by  the 
witness,  not  to  its  competency. 

In  the  Twin  City  cases  the  appraisal  witness,  John- 
son, used  the  same  approach  as  did  Mr.  Vaughan.  It 
is  shown  on  Johnson's  Exhibit  40  (App.  to  PUD's 
opening  brief  p.  151)  that  he  made  use  of  the  same 
PPC  records  as  were  used  by  Mr.  Vaughan,  The  courts 
in  the  Twin  City  litigation  found  nothing  wrong  with 
this. 

The  fact  is  that  the  above  objections  formed  no  part 
of  the  trial  court's  basis  for  striking  the  value  opin- 
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ions  of  the  PUD's  witnesses.  Although  the  objections 
of  Seattle's  counsel  were  repeatedly  directed  toward 
various  of  those  issues,  the  remarks  of  the  Court  gave 
no  indication  that  it  was  in  those  areas  that  the  court 
found  the  witnesses'  testimony  to  be  objectionable. 
Had  an  objection  been  sustained  at  the  time  of  trial 
on  any  of  the  bases  contended  by  Seattle,  the  PUD 
would  at  least  have  had  an  opportunity  to  correct  the 
form  of  its  evidence.  On  the  contrary,  however,  the 
basis  of  the  trial  court's  ruling  seems  best  summed 
up  in  the  court's  ruling  on  the  PUD's  Motion  to 
Reconsider  wherein  the  Court  said: 

"I  thought  that  the  valuation  placed  on  the 
properties  by  the  valuation  witnesses  presented  by 
the  PUD  were  not  on  a  fundamentally  correct 
basis.  I  felt  that  the  only  basis  upon  which  the 
property  could  be  valued  was  on  the  basis  of  com- 
parables  or  opinion  evidence  based  upon  some 
comparable  properties."  (R.  MTR) 

It  can  be  seen  that  the  district  court  adhered  to  the 
proposition  earlier  announced  that  valuation  witnesses 
are  narrowly  restricted  to  the  three  approaches,  repro- 
duction costs,  capitalization  of  income,  or  comparable 
sales,  and  that  the  only  pigeon  hole  available  to  PUD 
was  the  comparable  sales  approach  regardless  of  the 
unique  character  of  the  property  and  the  testimony  of 
the  PUD's  value  witnesses  to  the  effect  that  they  were 
unaware  of  any  comparable  sales  (R.  Tr.  1038  and 
1339). 
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To  support  its  contention  that  Mr.  Vaughan  ap- 
praised the  properties  as  though  the  PUD  had  already 
acquired  all  necessary  licenses  and  permits  to  construct 
its  proposed  project,  Seattle  quotes  from  context  on 
cross-examination : 

''  'I  have  appraised  this  as  a  right  to  build  an 
existing  hydroelectric  dam  as  planned  .  .  .  '  (RTR 
1131-1132)  "  (Seattle's  brief,  p.  33). 

In  fact,  the  testimony  continues : 

"I  have  appraised  this  as  a  right  to  build  an 
existing  hydroelectric  dam  as  planned,  and  if  now 
you  are  talking  about  an  completely  different  lo- 
cation, I  would  have  to  consider  the  completely  dif- 
ferent location. 

"Q.  Have  you  appraised  it  as  a  right  to  build  or 
have  you  appraised  the  land  on  which  to  build  ? 

"A.  The  land  on  which  to  build  which  conveys 
the  right  to  build. 

'*G.  Does  the  mere  ownership  of  the  land  on 
which  to  build  convey  the  right  to  build,  in  your 
thinking,  Mr.  Vaughan? 

"A.  Not  without  approval  of  the  Federal  Power 
Commission  and  public  agencies,  of  course." 

It  is  abundantly  clear  from  a  reading  of  the  entire 
testimony  that  the  witness  recognized  the  absence  of 
a  Federal  Power  Commission  license.  This  is  quite 
obviously  one  of  the  reasons  why  he  valued  the  prop- 
erties at  $8,700,000  rather  than  at  the  above-quoted 
$34,000,000  figure.  In  the  opinion  of  the  witness,  how- 
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ever,  such  deficiency  would  not  prevent  the  properties 
from  maintaining  a  substantial  value  for  power  site 
purposes.  As  he  explained: 

' '  They  owned  the  land  upon  which  the  dam  would 
be  built,  the  adjacent  —  they  had  the  flow  rights, 
the  overflow  rights,  sufficient  to  cover  the  reser- 
voir, to  private  lands  and  adjoining  the  federal 
land  which  would  jDermit  the  rest  of  it,  there  was 
a  need  for  the  dam  in  that  location. 

"There  is  no  inherent  right  for  anybody  to  build 
a  dam;  you  have  to  get  permits  from  the  federal 
agencies;  but  I  think  it  is  reasonable  to  assume 
that  if  anyone  owned  these  rights  under  these 
circumstances,  when  there  was  a  need  for  addi- 
tional power,  that  the  regulatory  bodies  would  not 
be  capricious  or  would  not  refuse  to  grant  the 
permit  to  a  bona  fide  owner  who  was  capable  of 
utilizing  the  property.*'  (R.  Tr.  1143.) 

This  is  a  realistic  viewpoint  accepted  by  at  least  one 
court  as  stated  in  Metropolitan  Water  District  v. 
Adams,  116  P.  2d  7,  21 : 

"The  fact  that  the  realization  of  any  of  the 
water  importation  projects  outlined  by  the  engin- 
eers would  depend  upon  the  solution  of  problems 
which  might  arise  in  connection  with  the  acquisi- 
tion of  water  rights,  lands,  rights  of  way,  ease- 
ments, state  or  federal  franchises,  or  other  inter- 
ests essential  to  consummation  of  the  plans,  did 
not  render  testimony  too  remote  or  speculative  to 
merit  consideration  by  the  jury.  Such  uncertanties 
and  difficulties  are  only  those  which  confront 
every  prospective  purchaser  of  a  site  for  terminal 
storage.  They  are  commonly  met  and  conquered 
in  every  present  day  large  scale  water  project.  If 
it  were  necessary  to  eliminate  them  before  per- 
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mitting  the  expression  of  an  opinion  of  market 
value  of  a  terminal  storage  site,  it  is  safe  to  say 
that  no  value  based  upon  adaptability  of  the  land 
to  that  use  could  ever  be  reliably  established.  Given 
a  sufficiently  urgent  public  demand  for  additional 
water,  an  available  supply  for  importation,  and 
an  economical  and  feasible  plan  for  its  transpor- 
tation, there  is  certain  to  be  forthcoming  the  neces- 
sary capital  to  finance  the  undertaking  upon  suit- 
able terms,  with  all  essential  governmental 
sanctions,  and  power  in  the  public  agency  manag- 
ing the  development  to  procure,  by  condemnation 
or  otherwise,  all  necessary  lands,  easements,  water 
rights,  or  rights  of  way.  In  short,  the  ordinary 
problems  inherent  in  the  development  of  property 
for  terminal  storage  affect  only  the  weight  and  not 
the  admissibility  of  evidence  attesting  the  potential 
demand  for  and  adaptability  of  the  site  to  such  use 
under  economically  feasible  conditions,  and  other 
proper  elements  of  evaluation.  McCandless  v. 
US.,  56  S.  Ct.  764,  80  L.  Ed.  1205." 

Seattle's  contention  that  the  witness  considered  the 
use  of  federal  lands  as  part  of  PUD's  property  for 
valuation  purposes  is  dispelled  by  a  reading  of  the 
above-quoted  testimony.  The  witness  did  not  value  the 
federal  lands  as  PUD  property.  He  valued  the  PUD 
lands  in  their  realistic  state  —  enhanced  by  their 
abuttment  upon  federal  lands  that  had  been  set  aside 
by  the  Secretary  of  Interior  for  use  in  conjunction 
with  hydroelectric  power  projects.  The  propriety  of 
such  consideration  by  the  witness  is  demonstrated  by 
U.  S.  V.  JaramUlo,  190  F.  2d  300,  (10th  Cir.  1951), 
wherein  the  federal  government  was  itself  condemning 
ranch  lands  that  were  adjoined  by  federal  lands  upon 
which  public  grazing  of  cattle  had  been  permitted.  The 
court  states  on  page  302: 
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"In  determining  the  adaptability  of  the  lands  as 
a  ranch,  it  was  therefore  proper  to  take  into  con- 
sideration the  availablility  and  accessibility  of  the 
permit  land  as  an  appurtenant  element  of  value 
for  ranching  purposes,  provided  that  consideration 
is  also  given  to  the  possibility  that  the  permits 
could  be  withdrawn  or  cancelled  by  the  Govern- 
ment at  any  time  without  constitutional  obligation 
to  pay  compensation  therefor.  .  .  . 

"Like  schools,  roads,  markets,  water  and  other 
appurtenant  elements  of  value,  it  was  proper  to 
take  the  available  and  accessible  permit  lands  into 
consideration  in  arriving  at  just  compensation  for 
the  fee  lands  taken,  ..." 


In  attempting  to  support  the  district  court's  ruling 
striking  the  conclusion  of  value  expressed  by  PUD's 
witness,  Courtney,  Seattle,  on  pages  41  to  51  of  its 
answering  brief,  discusses  numerous  matters,  some  of 
which  might  properly  be  considered  in  evaluating  the 
weight  to  be  given  to  Mr.  Courtney's  testimony.  Here 
again,  Seattle  failed  to  discuss  the  grounds  stated  by 
the  court  as  the  basis  for  the  ruling.  In  this  ruling 
the  court  again  stated  its  view  that  the  only  means  of 
proving  value  in  the  case  at  bar  was  the  comparable 
sale  approach.  In  striking  Mr.  Courtney's  conclusion 
of  value,  the  court  said : 

"I  think  that  this  testimony  is  not  fundament- 
ally sound,  counsel,  on  the  matter  of  value.  It  isn't 
a  comparable  sale  approach,  it  isn't  a  capitaliza- 
tion approach,  which  you  said  was  not  to  be  used, 
or  Mr.  Ennis  did.  Of  course,  it  can't  be  a  reproduc- 
tion cost  approach. 
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"I  think  there  has  to  be  some  basis  upon  which 
an  amount  is  determined,  and  to  place  it  on  the 
basis  of  taking  a  piece  of  raw  land  and  theoreticllay 
selling  the  power  becomes  a  pyramiding  on  noth- 
ing, on  the  raw  land,  and  there  is  no  plant  there. 
I  think  this  is  testimony  that  cannot  be  used,  as  I 
view  it,  recognizing  the  tremendous  qualifications 
of  this  man."  (R.  Tr.  1495-96.) 

The  district  court  was  heedless  of  the  admonition  of 
the  United  States  supreme  court  not  "to  make  a  fetish 
even  of  market  value,  since  that  may  not  be  the  best 
measure  of  value  in  some  cases,"  (United  States  v. 
Cors,  337  U.S.  325-332)  and  PUD  was  thereby  placed 
in  an  untenable  position.  It  admittedly  owned  a  power 
site  of  great  value  but  could  not  prove  it  because  other 
similar  sites  had  not  been  bought  and  sold  in  the 
market. 

Seattle  criticizes  Mr.  Courtney  because  he  considered 
that  the  developer  of  a  power  site  owning  the  prop- 
erties and  rights  of  the  PUD  in  the  Z  Canyon  area  of 
the  river  would  run  the  water  of  the  river  through 
penstocks  or  intake  structures  in  order  to  generate 
power.  As  a  basis  for  the  criticism,  Seattle  asserts  on 
page  48  of  its  answering  brief  that  PUD  had  no 
riparian  rights  because,  in  the  State  of  Washington 
under  the  decision  of  Eisenhach  v.  Hatfield,  2  Wash. 
236,  26  P.  539,  riparian  rights  do  not  exist  in  navigable 
waters.  Seattle  incorrectly  applies  the  Eisenhach  de- 
cision. In  that  case  the  riparian  owner  owned  only  the 
uplands  and  the  state  still  owned  the  shore  lands  be- 
tween the  boundary  of  the  uplands  and  the  navigable 
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waters  proper.  In  the  case  at  bar,  PUD  had  fee  title  to 
both  the  uplands  and  the  shore  lands.  Its  predecessor  in 
interest  had  acquired  title  to  the  shore  lands  in  1916 
(Ex.  P.  3)  prior  to  the  enactment  in  1917  of  a  code  in 
the  State  of  Washington  establishing  appropriation 
rights  and  procedures.  This  code  preserved  existing 
rights  (RCW  90.03.010). 

Having  acquired  title  to  the  shore  lands,  PUD  be- 
came the  owner  of  the  riparian  rights  attached  thereto. 
Northern  Pacific  Railroad  Company  v.  Slade  Lumber 
Co.,  61  Wash.  195,  concerns  a  case  where  the  owner  of 
uplands  acquired  from  the  State  of  Washington  the 
title  to  the  adjoining  tidelands.  The  Court  pointed  out 
that  the  acquisition  from  the  State  of  the  tidelands, 
which  are  equivalent  to  the  shore  lands  in  the  case  at 
bar,  distinguished  the  case  from  Eisenhach  v.  Hatfield, 
2  Wash.  236,  supra,  which  had  been  cited  in  support  of 
the  proposition  that  the  upland  owner  on  navigable 
water  had  no  riparian  rights.  The  Court  said  on 
page  199: 

"In  the  absence  of  facts  and  conditions  upon  which 
the  Eisenhach  case  was  predicated,  its  doctrine 
ceases  to  be  applicable,  and  on  the  facts  now  before 
us,  respondent  should  be  held  to  have  a  right  of 
access  to  its  wharf  located  on  its  own  land  and 
contiguous  to  the  deep  water,  and  that  the  same 
is  valuable  property  rigid.  In  Muir  v.  Johnson, 
supra,  we  said : 

"  'As  early  as  the  case  of  Eisenbach  v.  Hatfield, 
2  Wash.  236,  26  Pac.  539,  12  L.R.A.  632,  this  court 
held  that  the  owner  of  uplands  bordering  on  navig- 
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able  waters  as  such  had  no  riparian  or  littoral 
rights  in  such  waters  as  would  enable  him  to  main- 
tain an  injunction  from  interference  therewith. 
This  holding  was  based  on  the  ground  that  between 
the  boundary  of  the  upland  and  the  navigable 
waters  proper  there  were  shore  lands  which  be- 
longed to  the  state  and  to  which  all  riparian  and 
littorial  rights  attached,  and  the  state,  or  its  gran- 
tee after  it  conveyed  the  lands,  had  the  sole  right 
to  complain  of  obstructions  placed  between  the 
lands  and  the  navigable  waters  of  the  river,  lake 
or  other  body  of  water  upon  which  they  bor- 
dered.' 

"If  the  grantee  of  the  state  has  the  right  to 
complain  of  such  obstructions,  it  is  apparent  that 
the  respondent,  being  such  a  grantee,  has  the  right 
to  complain  in  this  action."  (Emphasis  supplied.) 

Further  authority  that  the  owner  of  shore  lands  pos- 
sesses the  riparian  rights  is  found  in  Bilger  v.  State, 
63  Wash.  457,  wherein  the  Court  said  at  page  465 : 

"It  follows,  therefore,  that  such  littoral  and 
riparian  rights  as  the  respondents  have  in  the 
waters  of  Lake  Washington  were  acquired  by  them 
by  virtue  of  the  purchase  of  the  shore  lands  made 
by  them  from  the  State  of  Washington." 

See  also  State  v.  Stwrtevant,  76  Wash.  158,  wherein  the 
Court  said  at  page  164: 

"That   littoral   and   riparian   rights   attached   tx) 
shore  lands  is  recognized  in  Bilger  v.  State  .  .  .  " 

On  page  49  of  its  answering  brief,  Seattle  cites 
CXLII.  of  the  Session  Laws  of  1891  (p.  327)  to  support 
its   statement   that   the   PUD   incorrectly   stated   on 
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page  53  of  its  opening  brief: 

''that  before  enactment  in  1917  of  a  code  in  Wash- 
ington establishing  appropriation  rights  and  pro- 
cedures, no  appropriation  was  necessary  to  estab- 
lish a  right  to  build  a  dam  on  the  Pend  Oreille 
River. '  ^ 

On  page  53  of  its  opening  brief,  PUD  was  commenting 
on  the  order  creating  perpetual  rights  issued  in  1915 
under  Chapter  125  of  the  1907  Session  Laws  and  said : 

"This  perpetual  right  was  created  prior  to  the 
adoption  in  1917  of  a  code  in  the  State  of  Washing- 
ton establishing  appropriation  rights  and  proce- 
dures, and  no  other  state  grants  were  then  neces- 
sary in  connection  with  the  erection  and  operation 
of  a  dam  in  the  Pend  Oreille  River  and  the  use 
of  the  waters  thereof  for  water  power  purposes." 

The  1891  law  referred  to  by  Seattle  was  specifically 
limited  to  the  use  of  water  for  irrigation,  mining,  and 
manufacturing  purposes.  The  later  1907  act  specifically 
referred  to  "the  erection,  construction,  maintenance 
or  operation  of  water  power  plants,  reservoirs,  or  works 
for  impounding  water  for  power  purposes  ..." 

In  any  event,  Seattle's  aforementioned  complaint 
against  Mr.  Courtney's  assumption  that  PUD  or  its 
purchaser  would  have  the  right  to  divert  the  water  of 
the  river  through  j^^nstocks  or  intake  structures  is 
fully  answered  by  the  decision  in  Metropolitan  Water 
District  v.  Adams,  116  P.  2d  7,  quoted  at  pages  30-31, 
supra. 
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In  addition  to  what  it  had  to  say  about  the  methods 
used  by  PUD's  witnesses  in  arriving  at  a  value  for 
power  site  purposes,  Seattle  says  that  in  any  event  the 
subject  is  moot  inasmuch  as  "PUD's  case  for  power 
site  value  failed  because  of  its  failure  to  show  reason- 
able probability  of  devoting  property  to  reservoir 
use."  (Seattle's  answering  brief,  p.  57.)  Seattle  pre- 
dicates this  contention  on  Finding  of  Pact  No.  11  (R. 
88)  that  as  to  the  Boundary  project  or  High  Z  project 
a  prospective  developer  "could  probably  not  acquire" 
a  few  acres  of  privately  owned  land  in  the  reservoir 
area  "by  volimtary  transfer  if  it  be  assumed  that  such 
developer  did  not  have  the  power  of  eminent  domain. ' ' 
As  to  the  Low  Z  project,  this  finding  provides  that  a 
developer  "could  acquire  the  necessary  properties  by 
voluntary  transfer  even  if  it  be  assumed  that  such 
developer  did  not  have  the  power  of  eminent  domain. ' ' 

As  to  the  Boundary  and  High  Z  projects,  it  is 
Seattle's  position  that  the  finding  that  a  developer 
might  not  be  able  to  get  deeds  to  this  minor  amount  of 
private  property  in  the  reservoir  area  without  threat- 
ening condemnation  is  tantamount  to  a  finding  that 
there  was  no  reasonable  probability  that  such  a  devel- 
oper could  utilize  the  Boundary  site  for  a  power  plant 
or  the  Z  Canyon  site  for  a  high  dam  power  plant.  It 
is  submitted  that  the  Finding  of  Fact  as  actually  stated 
does  not  necessarily  negate  the  reasonable  probability 
aforementioned.  Furthermore,  it  is  important  to  note 
that  the  district  court  specifically  did  not  from  this 
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Finding  of  Fact  conclude  as  a  matter  of  law  that  the 
useability  of  the  property  for  either  a  Boundary  pro- 
ject or  a  High  Z  project  could  not  be  considered  in 
arriving  at  just  compensation.  Of  course,  the  finding 
in  no  way  affects  consideration  of  the  use  of  the  prop- 
erty for  the  Low  Z  project.  In  this  connection,  it  is  also 
interesting  to  note  that  Judge  Jameson,  in  the  Yellow- 
tail  case,  made  a  substantial  award  based  upon  the 
use  of  the  land  for  power  site  purposes  even  though 
he  also  found  that : 

"The  plaintiff  has  failed  to  show  that  as  of 
July  15,  1958,  or  today,  there  was  any  reasonable 
prospect  of  the  plaintiff  tribe  developing  a  single 
purpose  power  project,  or  that  any  private  utility 
was  interested  in  doing  so."   (App.  p.  68.) 

Seattle  uses  the  reference  to  the  possible  inability  to 
acquire  a  few  tracts  in  the  reservoir  area  for  either  a 
Boundary  or  High  Z  project  voluntarily  without  threat 
of  condemnation  in  an  attempt  to  bring  the  case  at  bar 
within  the  rationale  of  McGovern  v.  New  York,  229 
U.S.  363;  New  York  v.  Sage,  239  U.S.  57;  and  United 
States  V.  Powelson,  319  U.S.  266.  The  cited  cases,  with- 
out exception,  dealt  with  situations  where  a  condemnee 
who  owned  but  a  small  portion  of  the  properties  neces- 
sary for  the  construction  of  a  hydroelectric  or  similar 
project  was  seeking  to  recover  power  site  value  or  its 
equivalent,  usually  on  the  theory  that  such  condemnee 
possessed  a  state-granted  right  of  eminent  domain  and 
could  have  condemned  all  necessary  remaining  lands. 
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In  McGovern  v.  New  York,  229  U.S.  363,  supra,  the 
condemnee  owned  what  was  described  merely  as  "part" 
of  lands  that  were  being  condemned  by  the  City  of 
New  York  for  use  as  a  water  reservoir.  The  different 
parcels  of  land  were  in  "hundreds  of  titles"  and  there 
was  apparently  no  showing  that  the  condemnee  pos- 
sessed the  power  of  eminent  domain  or,  for  that  matter, 
that  anyone  except  the  city  would  have  use  for  such 
reservoir.  The  court  said  at  p.  372: 

"The  enhanced  value  of  the  land  as  part  of  the 
Ashokan  reservoir  depends  on  the  whole  land 
necessary  being  devoted  to  that  use.  There  are  said 
to  have  been  hundreds  of  titles  to  different  parcels 
of  that  land.  If  the  parcels  were  not  brought  to- 
gether by  a  taking  under  eminent  domain,  the 
chance  of  their  being  united  by  agreement  or  pur- 
chase in  such  a  way  as  to  be  available  well  might 
be  regarded  as  too  remote  and  speculative  to  have 
any  legitimate  effect  upon  the  valuation. ' ' 

New  York  v.  Sage,  239  U.S.  57,  supra,  involved 
another  condemnee  owning  properties  in  the  same  re- 
servoir area  under  similar  conditions. 

In  United  States  v.  Powelson,  319  U.S.  266,  the  court 
was  concerned  with  a  four-dam  hydroelectric  project. 
Again  there  were  several  hundred  tracts  needed  in  ad- 
dition to  the  lands  owned  by  the  condemnee.  Although 
one  of  the  proposed  dams  was  to  be  located  on  the  lands 
of  the  condemnee,  that  dam  in  itself  was  not  contended 
to  be  profitable  for  power  development.  The  con- 
demnee  relied   on   a   state-granted   right   of   eminent 
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domain  to  support  his  contention  that  the  value  of 
his  property  should  be  measured  by  the  profit  he 
would  have  realized  if  he  had  completed  the  project. 
The  court  stated  at  p.  285 : 

"We  hold  only  that  profits,  attributable  to  the 
enterprise  which  respondent  hoped  to  launch,  are 
inadmissible  as  evidence  of  the  value  of  the  lands 
which  were  taken  ..." 

The  various  court  of  appeals  cases  cited  by  Seattle 
which  interpret  the  Powelson  case  are  all  cases  wherein 
the  condemnee  owned  such  an  insignificant  portion  of 
the  properties  necessary  to  complete  a  feasible  project 
that  any  evidence  founded  on  a  consideration  of  the 
contemplated  project  was  a  matter  of  pure  speculation. 
The  reasonable  interpretation  of  those  cases  is  that  the 
condemnee 's  power  of  eminent  domain  cannot  be  relied 
upon  to  transform  a  speculative  pipe  dream  into  some- 
thing such  as  the  PUD  owned  and  held  in  this  case. 

At  the  Z  Canyon  site  the  proposed  dam,  power  house, 
and  switch  yard  were  all  located  upon  lands  and  rights 
owned  and  held  by  PUD  except  that  the  east  abuttment 
of  the  dam,  to  the  limited  extent  that  it  would  rise 
above  the  shore  lands,  would  rest  upon  federal  lands 
that  had  been  set  aside  for  power  site  purposes  (Exs. 
D.  113,  114,  130a,  130b,  137,  and  142 ;  Exs.  P.  80a  and 
80b.) 

In  the  Yellowtail  decision,  Judge  Jameson  said : 


41 

"As  an  additional  reason  why  power  site  value 
should  not  be  considered,  the  Government  argues 
that  the  plaintiff  does  not  own  a  sufficient  portion 
of  the  site  to  accommodate  the  location  of  a  power 
project.  It  is  undisputed,  however,  that  the  dam, 
powerhouse  and  switchyard  are  all  located  on  the 
lands  acquired  from  plaintiff  .  .  . 

"  ...  A  private  purchaser  of  the  Crow  lands, 
interested  in  acquiring  a  dam  site  and  building  a 
dam  equal  to  Yellowtail,  presumably  would  be 
willing  to  pay  dam  site  or  water  power  value  to  the 
Crows  for  a  dam  impounding  water  over  the  entire 
area,  less  the  cost  of  necessary  acquisitions  of  non- 
Crow  lands  at  their  fair  market  value,  which  would 
not  include  water  power  value."  (App.  p.  57-59.) 

Because  of  this  essential  ownership  of  the  site,  the  ne- 
cessity to  acquire  10,778  acres  of  private  lands  and 
2,486  acres  of  state  lands  in  order  to  complete  the  pro- 
ject did  not  deter  Judge  Jameson  from  making  a  sub- 
stantial award  of  just  compensation  for  the  taking  of 
the  power  site. 

Possible  difficulties  in  acquiring  additional  lands 
necessary  for  completion  of  a  project,  even  by  con- 
demnation if  necessary,  did  not  defeat  the  owner's 
right  to  just  compensation  in  McCandless  v.  United 
States,  74  F.  2d  596  (9th  Cir.  1935).  In  that  case,  the 
government  was  condemning  a  cattle  ranch  in  Hawaii. 
Although  the  tracts  of  land  being  taken  were  non- 
irrigable  in  themselves,  the  condemnee  also  owned  other 
tracts  several  miles  distant  upon  which  he  had  intended 
to  construct  an  irrigation  project  which  would  permit 
him  to  pipe  water  to  the  tracts  taken.  The  district  court 
had  excluded  evidence   on  the   cost   of  transporting 
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water  to  the  land.  In  reversing  that  ruling,  this  court 
said  at  p.  601: 

"It  appears  from  the  evidence  that  in  order  to 
supply  the  land  in  question  with  a  sufficient  water 
supply  for  the  cultivation  of  sugar  cane  the  water 
would  have  to  be  conducted  not  only  across  public 
lands  of  the  Territory  but  also  across  other  land 
held  in  private  ownership.  It  may  be  assumed  that 
such  a  right  of  way  may  be  acquired  over  private 
lands  by  condemnation  if  necessary  by  means  of  a 
corporation  organized  for  such  a  purpose.  48 
USCA  Sec.  562;  Kev.  Laws  Hawaii  1925,  Sees. 
828,  829." 

Although  the  above  case  was  not  appealed  squarely 
on  that  issue,  it  was  necessary  for  the  United  States 
supreme  court  to  pass  upon  that  issue  in  reviewing  the 
case.  In  that  regard  the  court  said : 

"That  the  greater  part  of  the  land  here  sought 
to  be  condemned  was  adapted  to  the  successful 
growth  of  sugar  cane  if  provided  with  sufficient 
water  for  irrigation  is  not  controverted.  Proof  that 
a  supply  of  water  was  available  and  might  be 
brought  to  the  land  at  an  expense  consistent  with 
its  profitable  use  was,  therefore,  relevant  and 
material.  And  this  the  evidence  offered  tended  to 
establish.  The  ruling  of  the  trial  court  rejecting 
the  offers,  and  its  instruction  to  the  jury  to  dis- 
regard the  possibility  of  bringing  water  from  lands 
other  than  the  land  sought  to  be  condemned  and 
the  284-acre  tract  adjoining,  were  erroneous.  This 
is  well  pointed  out  by  the  court  below,  and  we  see 
no  occasion  to  enlarge  upon  its  opinion."  {Mc- 
Candless  v.  United  States,  298  U.S.  342,  at  p.  345- 
346.) 

That  this  distinction  was  recognized  by  the  United 
States  supreme  court  when  it  decided  the  Powelson 
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case  is  clear  from  the  fact  that  the  court  cited 
McCandless  v.  United  States,  supra,  with  approval  at 
p.  275,  the  beginning  of  its  legal  treatise  on  the  issue. 

SEVERANCE 

Seattle  attempts  to  dodge  the  severance  issue.  To 
meet  the  PUD's  contention  that  the  court  erred  in 
the  pretrial  order  forbidding  the  PUD  even  to  present 
evidence  to  show  whether  the  court  should  award 
severance  damages,  it  tries  to  divert  attention  to  facts 
and  agreements  that  have  no  relation  to  PUD's  claim 
for  severance  damage. 

First,  it  attempted  to  cloud  the  issue  by  relating 
the  claim  of  severance  damage  to  the  uplands  at  the 
Z  Canyon  site  remaining  after  the  taking  of  the  bal- 
ance of  said  uplands.  The  record  is  completely  clear 
that  the  severance  claim  was  not  related  to  the  re- 
maining uplands  at  the  Z  Canyon  site. 

Second,  Seattle  further  attempts  to  confuse  the  is- 
sue by  relating  the  claim  for  severance  damage  to 
PUD's  claim  that  the  taking  sought  by  Seattle  in- 
cluded a  partial  taking  of  its  Box  Canyon  project 
which  would  result  from  the  raising  of  the  water  in 
the  tailrace  of  the  Box  Canyon  dam  as  a  result  of 
the  impoundment  of  water  by  the  Boundary  dam. 
This  claim  was  set  out  as  a  part  of  PUD's  conten- 
tion No.  III.  in  the  pretrial  order  (R.  44).  After 
seeking  to   so   identify  the   severance   claim,   Seattle 
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then  calls  attention  to  the  post-trial  agreement  by  the 
terms  of  which  the  parties  settled  this  matter  of  en- 
croachment on  the  Box  Canyon  project  by  the  Bound- 
ary reservoir. 

It  is  perfectly  clear  that  the  PUD's  claim  of  sev- 
erance damage  was  not  related  to  the  foregoing  claim 
that  was  settled.  PUD's  claim  of  severance  damage 
was  separately  stated  as  a  distinct  claim  in  its  con- 
tention No.  IV.  set  out  in  the  pretrial  order  (R.  45). 

The  balance  of  Seattle's  brief  on  the  subject  of 
severance  is  based  on  the  argument  that  the  license 
gives  Seattle  the  right  to  build  the  Boundary  dam, 
and  that  since  the  PUD  now  can't  build  a  dam  at  Z 
Canyon,  it  has  no  right  to  severance  damages  (Se- 
attle's answering  brief  pp.  53  to  57). 

Seattle  would  have  the  court  forget  or  entirely  dis- 
regard the  evidence  of  how  Seattle  induced  the  PUD 
to  withhold  filing  a  renewal  of  the  Cooper  applica- 
tion for  a  license  to  construct  a  power  plant  at  Z 
Canyon.  The  Cooper  application  had  been  denied  with- 
out prejudice  (R.  34).  Seattle  induced  the  PUD  to 
withhold  its  application  while  Seattle  carried  forward 
its  investigation  of  the  Boundary  site  under  a  pre- 
liminary permit  for  three  years,  preparatory  to  filing 
its  application  for  that  site.  This  dates  back  to  Oc- 
tober, 1953  (Exs.  D.  119,  120;  R.  Tr.  337,  345,  346). 
A  brief  review  of  how  Seattle  brought  this  about 
become  appropriate  at  this  point. 
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In  the  letter  of  October  28,  1953,  to  the  PUD, 
while  the  PUD  was  engaged  in  building  Box  Canyon 
dam  on  the  Pend  Oreille  River,  Seattle  stated  it  had 
filed  an  application  for  a  preliminary  permit  to  study 
the  Z  Canyon-Boundary  stretch  of  the  Pend  Oreille 
River  (Ex.  D.  119).  At  that  time,  the  PUD  had  al- 
ready secured  its  land  and  rights  on  both  sides  of 
the  Pend  Oreille  River  from  the  Boundary  dam  site 
upstream  to  the  Box  Canyon  dam.  As  had  been  pre- 
viously pointed  out,  these  lands  and  rights  constituted 
the  essential  and  indispensable  private  lands  and  rights 
needed  for  a  power  dam  at  either  the  Boundary  or  Z 
Canyon  sites.  Additional  necessary  uplands  had  been 
withdrawn  by  the  government  for  power  site  pur- 
poses. 

When  the  Manager  of  Seattle  City  Light  wrote  the 
letter  to  the  PUD  requesting  a  conference  to  work 
out  some  agreement  with  reference  to  this  stretch  of 
the  river,  Seattle  had  no  rights  or  ownership  of  any 
kind.  Nevertheless,  the  PUD  accepted  the  invitation, 
and  representatives  of  the  parties  held  their  first 
meeting  in  Spokane,  in  February,  1954  (R.  tr.  337). 

When  a  series  of  conferences  failed  to  reach  any 
agreement,  the  PUD  pased  Resolution  No.  328  (Ex. 
D.  122)  dated  June  11,  1954,  directing  its  Manager 
to  renew  the  application  for  the  construction  of  the 
Z  Canyon  project.  The  PUD  purchased  the  properties 
being  condemned  as  an  addition  to  its  electric  sys- 
tem so  that,  with  a  project  at  Z  Canyon,  it  could  firm 
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up  production  of  power  at  Box  Canyon  during  the 
flood  season  when  the  Box  Canyon  plant  would  be 
down  (R.  35;  E.  Tr.  447.8). 

Before  filing  the  application,  the  PUD  Manager, 
at  a  conference  of  the  representatives  of  the  parties 
in  Seattle  on  August  24,  1954,  explained  the  action 
of  the  PUD  Commissioners  and  his  intention  to  file 
the  application  (R.  465-6).  Dr.  Paul  Raver,  Super- 
intendent of  Seattle  City  Light,  then  called  in  a  ste- 
nographer and  dictated  what  was  termed  the  Memo- 
randum of  Intent  by  which  the  parties  declared  their 
purpose  to  construct  a  power  plant  in  the  Z  Canyon- 
Boundary  stretch  of  the  river  as  a  joint  venture  on 
a  50-50  basis  (R.  Tr.  446-7;  Ex.  D.  123).  As  a  result, 
the  PUD  withheld  filing  its  application.  It  did  so 
despite  the  fact  that  at  that  time  the  dam  site  at  Z 
Canyon  was  partially  developed.  Cooper's  engineers 
had  sunk  a  200  foot  deep  shaft  beside  the  river  at 
the  bottom  of  the  narrow  deep  canyon,  tunneled  un- 
derneath the  river  to  the  other  side  and  diamond  drill- 
ed holes  upward  into  the  rock  in  all  directions.  Thus 
the  dam  site's  foundation  had  been  proven  to  be 
solid  rock.  Plans  for  both  a  low  dam  and  a  high  dam 
bringing  the  Cooper  plans  up  to  date  were  ready  to 
be  filed.  All  that  was  needed  was  to  renew  the  appli- 
cation for  a  power  plant  to  be  operated  in  coordina- 
tion with  the  Box  Canyon  project.  Nevertheless,  the 
PUD  withheld  action.  Why?  In  order  to  permit  Se- 
attle to  secure  its  Preliminary  Permit,  the  grant  of 
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which  had  not  yet  been  announced,  and  investigate 
the  Bounadry  site  as  a  possible  alternate  site  to  be 
built  upon  by  the  parties  jointly. 

In  pursuance  of  the  plans  and  purposes  set  out  in 
the  declarations  of  the  Memorandum  of  Intent,  the 
parties  negotiated  a  50  year  contract  in  1956  by  the 
terms  of  which  Seattle  purchases  power  produced  by 
PUD  at  its  Box  Canyon  project.  When  the  City 
Council  of  Seattle  offically  ratified  that  contract, 
which  in  its  preamble  clauses  recognized  PUD's  own- 
ership on  the  Pend  Oreille  River,  its  plans  to  develop 
a  project  at  Z  Canyon,  and  the  intentions  of  PUD 
and  Seattle  to  negotiate  concerning  plans  and  sys- 
tems of  additions,  betterments,  and  extensions  of  their 
respective  systems  (R.  38),  it  renewed  the  District's 
confidence  that  Seattle  was  acting  in  good  faith. 

Believing  in  Seattle's  good  faith,  the  PUD  official- 
ly approved  the  Memorandum  of  Intent  by  Resolu- 
tion No.  362  (Ex.  D.  124). 

Another  development  during  the  four-year  period  of 
negotiations  came  when  the  question  of  the  legality 
of  a  joint  venture  to  build  and  operate  a  dam  and 
power  plant  in  the  Z  Canyon-Boundary  stretch  of 
the  Pend  Oreille  River  was  posed.  At  that  time  PUD 
passed  Resolution  No.  419  (Ex.  D.  126)  directing  its 
manager  to  join  with  Seattle  in  securing  state  legis- 
lation that  would  remove  the  question.  In  accordance 
therewith,    PUD's   manager   thereupon    induced   the 
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Senator  from  the  District  embracing  Pend  Oreille 
County  to  introduce  a  bill  to  legalize  such  a  joint  ven- 
ture. The  manager  of  the  PUD  appeared  before  the 
Legislative  Committee  in  charge  of  the  bill  and  testi- 
fied in  its  behalf  (R.  Tr.  948).  The  bill  became  a  law 
in  1957. 

When  Seattle  had  completed  its  investigation  and 
report  of  the  Boundary  dam  site,  it  proceeded  to  file 
its  application,  unilaterally  (Ex.  P.  9).  Seattle  did 
this  in  complete  disregard  of  all  its  past  pledges  and 
activities  by  which  it  had  won  and  held  the  confidence 
of  the  PUD  that  it  would  build  the  dam  in  the  Z  Can- 
yon-Boundary stretch  of  the  river  as  a  joint  venture. 
After  a  long  contest  before  the  FPC  and  later  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia,  Seattle  secured  a  license  for  the  construc- 
tion of  the  Boundary  dam.  It  now  asks  the  court  to 
bury  its  dead  deeds  beyond  legal  memory.  It  is  now 
engaged  in  this  suit  to  condemn  all  of  the  properties 
of  the  PUD  on  the  Pend  Oreille  River  needed  for  its 
dam  and  reservoir  at  the  Boundary  site. 

Despite  all  this  record  of  misleading  the  PUD  into 
believing  in  its  good  faith  in  plans  to  enter  into  a 
joint  venture  to  construct  the  contemplated  hydro- 
electric project  in  the  Z  Canyon  stretch  of  the  river, 
Seattle  now  has  the  brazen  effrontery  and  cold  cyni- 
cism to  conclude  its  summary  of  events  at  the  end  of 
page  53  of  its  answering  brief  as  follows: 
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''Clearly  it  was  this  order  of  the  FPC  and  not 
the  taking  of  the  PUD's  properties  which  pre- 
vented the  District  from  constructing  the  Z  Can- 
yon project  and  integrating  its  operation  with  Box 
Canyon." 

By  this  statement  Seattle  admits  that  PUD  has 
been  prevented  from  constructing  its  Z  Canyon  proj- 
ect and  integrating  its  operation  with  the  Box  Canyon 
project.  This  is  the  fact  that  gives  rise  to  PUD's 
claim  for  severance  damage.  Seattle  says  it  is  not  re- 
sponsible for  what  PUD  lias  lost.  It  says  the  FPC, 
in  granting  a  license  which  Seattle  had  asked  and 
fought  for,  is  the  culprit. 

Counsel  for  the  PUD  is  unable  to  find  words  proper 
to  be  used  in  a  legal  brief  to  describe  adequately  in 
condemnatory  language  the  treatment  which  Seattle 
has  imposed  upon  the  PUD  by  which  it  has  destroyed 
its  highly  valuable  opportunity  and  plans  for  the  co- 
ordination of  two  power  plants  at  Box  Canyon  and  Z 
Canyon. 

The  foregoing  emphasizes  the  justice  of  an  order  by 
this  court  to  admit  a  complete  presentation  of  the 
evidence  of  the  plans  and  uses  the  PUD  intended  to 
make  of  a  power  plant  at  Z  Canyon  by  coordination  of 
its  operation  with  the  operation  of  the  Box  Canyon 
plant,  and,  if  severance  damages  should  be  allowed, 
to  fix  the  amount  of  such  damages  which  should  be 
awarded. 


50 

In  attempting  to  support  the  district  court's  pre- 
trial order  forbidding  the  PUD  even  to  present  any 
evidence  to  enable  the  court  to  determine  whether  the 
PUD  should  be  awarded  severance  damages,  Seattle 
cites  the  opinions  of  federal  courts,  especially  in  con- 
nection with  the  Grand  River  Dam  Authority  case  in 
both  the  supreme  and  appellate  courts  (175  F.  Supp. 
153-57,  and  363  U.S.  229,  233).  In  that  case,  the  court 
of  claims  denied  severance  damages,  saying  damages 
were  "indirect  and  consequential."  In  this  situation, 
as  in  every  case  where  a  court's  opinion  is  cited  as 
a  precedent  for  the  ruling  contended  for,  the  facts 
must  be  examined  to  learn  if  they  are  even  similar 
to  the  facts  in  the  case  at  bar.  The  facts  in  these  cases 
are  so  widely  different  that  the  opinions  cannot  be 
considered  applicable. 

In  the  first  place,  that  case  involved  a  contest  be- 
tween the  United  States  and  the  state  government  Au- 
thority of  Oklahoma.  The  controlling  fact  in  that  case 
was  that  the  doctrine  of  dominant  servitude  applied. 
Congress  had  passed  the  Flood  Control  Act  (55  Stat. 
638,  645)  directing  the  federal  government  to  construct 
dams  on  the  Arkansas  and  Grand  Rivers.  That  freed 
the  federal  government  from  paying  damages  for 
property  taken  for  the  construction  of  those  projects. 

In  the  second  place,  the  upstream  dams  on  the 
non-navigable  Grand  River  would  not  have  contributed 
anything  to  the  operation  and  production  of  power 
by  the  dam  of  the  Authority  which  it  had  been  licensed 
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to  build  on  the  Arkansas  River  at  Pensacola  before 
Congress  passed  the  Flood  Control  Act.  In  the  case 
at  bar,  the  dam  as  planned  at  Z  Canyon  was  to  sup- 
ply power  to  the  PUD  when  the  flood  waters  of  the 
Pend  Oreille  River  destroyed  or  reduced  production  at 
Box  Canyon.  Box  Canyon  is  not  merely  planned.  It 
is  built  and  in  operation.  When  the  high  water  de- 
stroys or  reduces  production  there,  the  PUD  must 
purchase  power  to  supply  its  customers  including  the 
power  to  be  furnished  Seattle  under  the  50  year  con- 
tract. The  district  court's  pretrial  order  prevented  the 
PUD  from  presenting  the  evidence  which  would  show 
that  the  project  at  Z  Canyon,  because  of  the  unusual 
topography  of  the  river  canyon,  would  produce  suf- 
ficient additional  power  during  the  period  of  flood 
flow  not  only  to  firm  up  the  Box  Canyon's  lack  of 
production,  but  to  do  that  without  interfering  with 
the  amount  of  its  regular  production  of  power  at  other 
periods.  These  facts  are  highly  important  in  consider- 
ing the  severance  question. 

The  third  difference  is  that  the  Dam  Authority  had 
only  made  surveys.  It  had  no  dam  in  operation.  It 
had  not  tested  the  dam  foundations  of  the  upriver 
dam  sites,  nor  had  plans  been  prepared  for  the  con- 
struction of  the  projects  already  on  file  with  the  FPC, 
as  is  the  situation  with  the  PUD  as  to  Z  Canyon.  The 
Coordination  Agreement  covering  all  the  principal 
projects  of  the  Northwest,  including  the  Z  Canyon 
when  developed,  now  exists.  Also,  the  Intertie  trans- 
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mission  lines  to  the  tremendous  and,  in  fact,  almost 
unlimited  market  for  all  surplus  power  in  the  North- 
west are  not  only  authorized  by  Congress  to  be  built, 
but  are  now  being  constructed  and  will  be  in  opera- 
tion by  the  time  the  Z  Canyon  dam  could  be  built. 
Thus  the  market  which  the  FPC  required  for  renewal 
of  the  Z  Canyon  application  will  have  become  avail- 
able. 

These  facts  constitute  evidence  which  the  trial  court 
should  admit  and  consider  in  determining  whether 
severance  damages  should  be  awarded,  and  if  so,  the 
severance  value  to  the  PUD  of  the  properties  being 
taken  by  Seattle. 

One  other  fact  is  emphasized  by  Seattle's  citations 
from  the  Grand  River  Dam  Authority  case,  namely, 
the  trial  court  had  admitted  the  evidence  in  order 
that  the  court  in  that  case  might  determine  whether 
severance  damages  should  be  awarded. 

Seattle  refers  to  the  opinion  of  the  Court  of  Ap- 
peals for  the  District  of  Columbia  in  which  it  af- 
firmed the  FPC's  grant  of  license  to  Seattle  (26  FPC 
65).  That  opinion  declared  the  Z  Canyon's  property 
was  not  a  part  of  the  PUD's  "electric  system"  pro- 
tected by  the  state  law  which  forbids  the  taking  of 
any  part  of  the  electric  system  of  one  municipal 
corporation  by  another  municipal  corporation.  The 
added  statement  that  "even  if  in  this  situation  it  were 
effective  ...  it  would  not  prevent  Seattle  from  con- 
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dcmning  the  needed  land,"  shows  that  the  court  was 
not  passing  on  the  questions  of  severance.  The  Court 
of  Appeals'  decision  had  nothing  whatever  to  do  with 
severance. 

The  simple  fact  is  that  at  the  pretrial  hearing  the 
district  court  ruled  out  PUD's  contention  that  it 
should  be  entitled  to  offer  proof  of  severance  damage 
by  saying : 

"I  think,  in  this  instance,  there  being  no  dam  at 
Z  Canyon,  that  if  the  rule  of  severance  were  to 
apply  to  the  situation  that  we  have  here,  it  would 
be  extending  it  unduly.  I  think  there  would  be 
severance  if  Z  Canyon  were  constructed  and  in 
operation  in  coordination  with  Box  Canyon,  but 
at  this  time  that  is  merely  a  prospective  use. 

"I  feel,  gentlemen,  that  there  should  not  be 
submitted  to  the  jury  any  question  of  severance 
damages,  and  I  will  hold  that  the  rule  of  severance 
damages  do  not  apply."  (R.  HPO  133.) 

This  ruling  was  premature  and  directly  contrary  to 
the  holding  in  West  Virginia  Pulp  &  Paper  Co.  v. 
United  States,  200  F.  2d  100  (4th  Cir.  1952),  to  the 
effect  that  the  rule  of  severance  damage  is  applicable 
when  a  portion  of  properties,  all  of  which  have  been 
acquired  and  integrated  by  plans  for  a  particular  use, 
are  taken  even  though  the  portion  so  taken  has  not  in 
fact  been  actually  devoted  to  the  planned  use. 


Seattle's  answering  brief  emphasizes  the  validity 
of  the  conclusions  set  out  on  pages  73  to  75  of  PUD's 
opening  brief.  PUD  is  entitled  to  the  relief  as  sought. 
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PART  II. 
ANSWER  TO  OPENING  BRIEF  OF  SEATTLE  AS  APPELLANT 

Seattle's  cross-appeal  is  premised  on  the  conten- 
tion that  as  the  holder  of  a  license  from  the  FPC  to 
construct  a  power  project  on  the  Pend  Oreille  River 
and  under  Sec.  21  of  the  Federal  Power  Act  (16  USC 
814)  it  has  been  cloaked  with  the  constitutional  and 
dominant  power  held  by  the  United  States  Govern- 
ment to  control  and  regulate  navigable  water  in  the 
interest  of  commerce.  As  a  result  thereof,  Seattle  says 
it  enjoys: 

1.  The  privilege  to  appropriate  for  its  own  use 
without  compensation  all  of  the  shore  lands  owned 
by  PUD,  all  of  the  rights  held  by  PUD  under  Chap- 
ter 125  of  the  1907  laws  of  Washington  more  fully 
above  described,  and  all  water  rights  and/or  riparian 
rights  held  by  PUD  to  the  extent  that  they  exist  or  at- 
tach below  the  line  of  ordinary  high  water  of  the  Pend 
Oreille  River;  and 

2.  The  right  to  condemn  and  take  by  eminent  do- 
main the  uplands  owned  by  PUD  without  considering 
their  value  as  a  site  for  hydroelectric  power  opera- 
tions in  determining  just  compensation. 


It  will  not  be  disputed  that  the  supreme  court  has 
determined  that  the  United  States  enjoys  the  fore- 
going rights.  There  is  no  merit  or  real  substance  to 
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Seattle's  argument  as  it  is  completely  clear  that  it 
does  not  possess  the  government's  power  of  dominant 
servitude  mentioned  above,  nor  is  it  entitled  to  any 
benefits  that  might  flow  therefrom  or  attach  by  reason 
thereof. 


The  thrust  of  Seattle's  argument  is  that  Section  21 
of  the  Federal  Power  Act  "confers  federal  eminent 
domain  powers  on  licensees"  and  that  "Congress  dele- 
gated in  Section  21  the  full  measure  of  its  federal 
eminent  domain  powers."  Even  if  these  statements 
were  correct,  they  in  no  way  support  the  conclusion 
that  as  a  result  thereof  Seattle  possesses  the  govern- 
ment's power  or  privilege  of  dominant  servitude.  The 
United  States  does  not  appropriate  lands  or  rights 
below  the  line  of  ordinary  high  water  or  the  power 
value  of  abutting  fast  lands  on  a  navigable  river 
without  compensation  by  exercising  "federal  eminent 
domain  powers."  The  power  of  eminent  domain,  either 
federal  or  state,  is  used  when  property  is  taken  for 
just  compensation. 

"Eminent  domain  is  generally  defined  as  the 
power  of  the  nation  or  a  sovereign  state  to  take, 
or  to  authorize  the  taking  of,  private  property  for 
a  public  use  without  the  owner's  consent,  condi- 
tioned upon  the  payment  of  just  compensation." 
(26  Am.  Jur.  2d,  Eminent  Domain,  Sec.  1,  p. 
638.) 

When  the  United  States  displaces  competing  inter- 
ests and  appropriates  without  compensation  the  flow 
of  a  navigable  stream  for  the  improvement  or  protec- 
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tion  of  navigation,  it  does  not  do  so  by  virtue  of  any 
federal  eminent  domain  power ;  it  does  it  by  virtue  of 
its  power  under  the  Commerce  Clause  of  the  constitu- 
tion. United  States  v.  Commodore  Park,  Inc.,  324  U.S. 
386;  United  States  v.  Twin  City  Potver  Co.,  350  U.S. 
222. 

Section  21  of  the  Federal  Power  Act  provides  that 
a  licensee  may  acquire: 

".  .  .  an  imimproved  dam  site  or  the  right  to  use 
or  damage  the  lands  or  property  of  others  neces- 
sary to  the  construction,  maintenance,  or  opera- 
tion of  any  dam,  reservoir,  diversion  structure, 
or  works  appurtenant  or  accessory  thereto  ...  by 
the  exercise  of  the  right  of  eminent  domain  in  the 
district  court  of  the  United  States  for  the  district 
in  which  such  land  or  other  property  may  be  lo- 
cated .  .  .  Provided,  that  the  United  States  dis- 
trict courts  shall  only  have  jurisdiction  of  cases 
when  the  amount  claimed  by  the  owner  of  the 
property  to  b(  condenmed  exceeds  $3000.00." 
(Emphasis  supplied.) 

It  is  well  established  that  the  right  of  an  inferior 
body  to  exercise  the  right  of  eminent  domain  is  limited 
by  the  statute  in  which  it  is  granted. 

"...  The  right  of  eminent  domain,  inherent  in  the 
Government  of  the  United  States,  differs  from 
that  power  delegated  to  inferior  bodies  in  that 
such  bodies  are  limited  in  the  exercise  of  the 
power  by  a  strict  construction  of  the  legislative 
grant,  while  the  sovereign  power  is  hedged  about 
by  no  such  limitations."  (18  Am.  Jur.  Sec.  17,  p. 
644.) 
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The  limitation  of  the  jurisdiction  of  the  United 
States  district  courts  to  actions  where  the  owner's 
claim  exceeds  $3000  in  itself  clearly  negatives  any 
thought  that  congress  was  extending  to  licensees  the 
sovereign  right  to  appropriate  any  of  the  properties 
described  without  compensation.  Also,  the  use  of  the 
words  "unimproved  dam  site"  in  Section  21  is  signifi- 
cant. When  the  United  States  is  exercising  the  right 
of  eminent  domain  with  reference  to  the  abutting  fast 
lands  on  a  navigable  stream,  there  is  no  such  thing  as 
an  "unimproved  dam  site."  The  existence  of  the  flow 
of  the  stream  is  necessary  before  any  given  property 
may  be  described  as  an  "unimproved  dam  site."  The 
government's  dominant  servitude  over  that  flow  pre- 
cludes the  ownership  of  an  unimproved  dam  site  as 
against  the  United  States.  The  use  of  these  words  in 
the  statute  describing  what  a  licensee  may  condemn 
demonstrates  that  congress  did  not  endow  licensees  with 
the  government's  dominant  servitude  and  intended 
that  licensees  should  pay  just  compensation  for  dam 
sites  as  such. 

Seattle's  argument  that  the  Federal  Power  Act 
grants  it  the  right  to  take  or  damage  PUD  properties 
or  rights  below  the  line  of  ordinary  high  water  without 
compensation  ignores  Section  10(c)  of  that  Act  (16 
use  803(c)   )  which  specifically  provides: 

"Each  licensee  hereunder  shall  be  liable  for  all 
damages  occasioned  to  the  property  of  others  by 
the  construction,  maintenance,  or  operation  of  the 
project  works  or  of  the  works  appurtenant  or  ac- 
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cessory  thereto,  constructed  under  the  license, 
and  in  no  event  shall  the  United  States  be  liable 
therefor."  (Emphasis  supplied.) 

In  considering  the  rights  and  status  of  Seattle 
under  the  Federal  Power  Act,  further  reference  to  the 
factual  situation  is  important.  As  pointed  out  earlier 
in  this  brief  at  pages  33-35,  the  owner  of  shore  lands 
on  a  navigable  stream  in  Washington  holds  riparian 
and  littoral  rights.  It  was  pointed  out  in  DeRuwe  v. 
Morrison,  28  Wn.  2d  797  at  page  805,  that  the  pri- 
mary rights  of  a  riparian  owner  include  the  right  'Ho 
such  use  of  the  water  as  it  flows  past  his  land  as  he 
can  make  without  materially  interfering  with  the 
common  right  of  other  riparian  owners"  and  the  right 
"to  whatever  the  w^ater  produces,  such  as  ice."  (Em- 
phasis supplied.) 

Prior  to  the  passage  of  the  Washington  State  water 
code  in  1917,  which  preserved  existing  rights,  there 
were  only  two  riparian  owners  of  shore  lands  in  the 
area  on  the  Pend  Oreille  River  commencing  at  the 
Boundary  site  near  the  Canadian  border  and  running 
southerly  upstream  to  a  point  far  upstream  from  the 
present  location  of  PUD's  Box  Canyon  dam.  These 
were  Hugh  L.  Cooper,  PUD's  predecessor  in  interest, 
who  owned  fee  title  to  the  shore  lands  running  from 
the  Boundary  site  upstream  through  the  Z  Canyon 
up  to  Lime  Creek,  and  the  State  of  Washington, 
which  owned  the  shore  lands  upstream  from  Lime 
Creek  past  the  Box  Canyon.  (Exs.  P.  1,  2;  D.  109.) 
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Thus,  Cooper  had  the  riparian  right  in  the  area  where 
he  owned  fee  title  to  shore  lands  to  use  the  water  with- 
out materially  interfering  with  the  common  riparian 
right  of  the  State  of  Washington,  the  only  other 
owner  of  shore  lands  on  this  stretch  of  the  river  hold- 
ing riparian  and  littoral  rights.  To  eliminate  any 
charge  of  interference,  the  only  right  Cooper  needed 
from  the  upstream  riparian  owner  of  shore  lands 
(the  State)  was  the  perpetual  right  to  back  and  hold 
the  water  of  the  river  upon  and  over  said  state-owned 
riparian  shore  lands.  This  he  acquired  in  1915  under 
the  authority  of  Chapter  125  of  the  1907  session  laws 
(Ex.  P.  1). 

PUD  acquired  everything  Cooper  owned.  One  of 
the  conveyances  from  the  Cooper  heir  to  PUD  (Ex. 
P.  8)  specifically  includes  "Any  and  all  water  rights 
...  of  any  and  every  kind  or  character  upon  or  along 
the  Pend  Oreille  River  ..." 

As  far  as  the  State  of  Washington  is  concerned, 
Cooper  and  his  successor,  PUD,  had  the  perpetual 
usufructurary  right  in  the  Boundary-Z  Canyon  area 
of  the  Pend  Oreille  River  to  use  the  water  in  that 
river  for  the  generation  of  power.  Seattle  would  con- 
strue the  Federal  Power  Act  as  abolishing  these  state- 
recognized  rights  to  use  the  water  when  it  says  that 
Act  grants  to  licensees  the  government's  power  of 
dominant  servitude  over  navigable  streams.  This  power 
of  dominant  servitude  was  recognized  long  before  the 
enactment  of  the  Federal  Power  Act,  and  had  congress 
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intended  that  licensees  would  be  vested  with  power 
to  appropriate  anything  without  compensation,  it 
would  have  been  a  simple  matter  to  so  provide.  To  the 
contrary,  Section  27  of  the  Federal  Power  Act,  Title 
16  USCA,  Section  821,  provides  as  follows : 

"Nothing  contained  in  this  chapter  shall  be 
construed  as  affecting  or  intending  to  affect  or 
in  any  way  to  interfere  with  the  laws  of  the  re- 
spective States  relating  to  the  control,  appropria- 
tion, use,  or  distribution  of  water  used  in  irriga- 
tion or  for  municipal  or  other  uses,  or  any  vested 
right  acquired  therein." 

Seattle's  immodest  claim  that,  as  a  licensee  under 
the  Federal  Power  Act,  it  stands  in  the  shoes  of  the 
United  States  and  thereby  holds  the  sovereign's  dom- 
inant servitude  over  the  flow  of  the  Pend  Oreille  River 
is  shown  to  be  imaginary  by  the  supreme  court  decision 
in  Federal  Power  Commission  v.  Niagara  Mohawk 
Power  Corp.,  347  U.S.  239.  This  decision  analyzes 
the  Federal  Power  Act  and  defeats  Seattle's  cross- 
appeal.  This  is  shown  by  the  following  quotations  with 
emphasis  supplied: 

"The  most  significant  issue  raised  by  this  case 
is  whether  the  Federal  Water  Power  Act  of  1920 
has  abolished  private  proprietary  rights,  existing 
under  state  law,  to  use  water  of  a  navigalile 
stream  for  power  purposes.  We  agree  with  the 
Court  of  Appeals  that  it  has  not."  (pp.  240,  241.) 

"We  are  not  required  to  determine  the  nature 
of  the  rights  claimed  by  respondent  except  to 
recognize  that  they  are  usufructuary  rights  to  use 
the  water  for  the  generation  of  power."  (p.  246.) 
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"We  conclude,  as  did  the  Court  of  Appeals, 
that,  even  though  respondent's  water  rights  are 
of  a  kind  that  is  within  the  scope  of  the  Govern- 
ment's dominant  servitude,  the  Government  has 
not  exercised  its  power  to  abolish  them. 

"While  we  recognize  the  dominant  servitude,  in 
favor  of  the  United  States,  under  which  private 
persons  hold  physical  properties  obstructing  navi- 
gable waters  of  the  United  States  and  all  rights 
to  use  the  waters  of  those  streams,  we  recognize 
also  that  the  exercise  of  that  servitude,  without 
making  allowances  for  preexisting  rights  under 
state  law,  requires  clear  authorization.  A  classic 
example  of  such  a  clear  authorization  appears  in 
United  States  v.  CJiandler-B unbar  Co.,  229  U.S. 
53.  The  Act  of  March  3,  1909,  there  authorized 
the  exercise  of  the  dominant  right  of  the  United 
States  to  take  all  of  a  navigable  river's  flow  for 
purposes  of  interstate  commerce.  It  did  so  in  ex- 
plicit terms.  It  said: 

"  'See.  11  .  .  .  the  ownership  in  fee  simple  ab- 
solute by  the  United  States  of  all  lands  and 
property  of  every  kind  and  description  north 
of  the  present  Saint  Marys  Falls  Ship  Canal 
throughout  its  entire  length  and  lying  between 
said  ship  canal  and  the  international  boundary 
line  at  Sault  Sainte  Marie,  in  the  State  of  Mich- 
igan, is  necessary  for  the  purposes  of  naviga- 
tion of  said  waters  and  the  waters  connected 
therewith. 

"  'The  Secretary  of  War  is  hereby  directed 
to  take  proceedings  immediately  for  the  acqui- 
sition by  condemnation  or  otherwise  of  all  said 
lands  and  property  of  every  kind  and  descrip- 
tion, in  fee  simple  absolute  .  .  . 
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"  'Every  permit,  license,  or  authority  of  every 
kind,  nature,  and  description  heretofore  issued 
or  granted  by  the  United  States,  or  any  official 
thereof,  to  the  Chandler-Dunbar  Water  Power 
Company  .  .  .  shall  cease  and  determine  and  be- 
come null  and  void  on  January  first,  nineteen 
hundred  and  eleven  .  .  .'  35  Stat.  820,  821. 

"In  that  case  the  Government  took  the  entire 
flow  of  the  stream  exclusively  for  purposes  of  in- 
terstate commerce.  The  Court  recognized  the  Gov- 
ernment's al)Solute  right,  within  the  bed  of  the 
stream,  to  use  all  of  the  waters  flowing  in  the 
stream,  for  purposes  of  interstate  commerce,  with- 
out compensating  anyone  for  the  use  of  those 
waters. 

"That  decision  is  not  applicable  here.  The  issue 
here  is  whether  the  much  more  general  and  regu- 
latory language  of  the  Federal  Water  Power  Act 
shall  be  given  the  same  drastic  effect  as  was  re- 
quired there  by  the  language  of  the  Act  of  March 
3,  1909.  We  find  nothing  in  the  Federal  Power 
Act  justifying  such  an  interpretation.  Neither  it, 
nor  the  license  issued  under  it,  expressly  abolishes 
any  existing  proprietary  rights  to  use  waters  of 
the  Niagara  River.  Unlike  the  statute  in  the 
Chandler-Dunbar  case,  the  Federal  Water  Power 
Act  mentions  no  specific  properties.  It  makes  no 
express  assertion  of  the  paramount  right  of  the 
Government  to  use  the  flow  of  the  Niagara  or  of 
any  other  navigable  stream  to  the  exclusion  of 
existing  users.  On  the  contrary,  the  plan  of  the 
Act  is  one  of  reasonable  regulation  of  the  use  of 
navigable  waters,  coupled  with  encouragement  of 
their  development  as  power  projects  by  private 
parties. 
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*'The  Act— 

"  'discloses  both  a  vigorous  determination  of 
Congress  to  make  progress  with  the  develop- 
ment of  the  long  idle  water  power  resources  of 
the  Nation  and  a  determination  to  avoid  uncon- 
stitutional invasion  of  the  jurisdiction  of  the 
States  .  .  . 

"  'The  Act  leaves  to  the  States  their  tradi- 
tional jurisdiction  subject  to  the  admittedly  su- 
perior right  of  the  Federal  Government, 
through  Congress,  to  regulate  interstate  and 
foreign  commerce  .  .  .'  First  Iowa  Cooperative 
V.  Federal  Power  Commission,  328  U.S.  152, 
171. 

"The  Act  treats  usufructuary  water  rights  like 
other  property  rights.  While  leaving  the  way  open 
for  the  exercise  of  the  federal  servitude  and  of 
federal  rights  of  purchase  or  condemnation,  there 
is  no  purpose  expressed  to  seize,  abolish  or  elim- 
inate water  rights  without  compensation  merely 
by  force  of  the  Act  itself. 

"The  reference  in  the  Act  to  pre-existing  water 
rights  carry  a  natural  implication  that  those  rights 
are  to  survive,  at  least  until  taken  over  by  pur- 
chase or  otherwise.  Riparian  water  rights,  like 
other  real  property  rights,  are  determined  by  state 
law.  Title  to  them  is  acquired  in  conformity  with 
that  law.  The  Federal  Water  Power  Act  merely 
imposes  upon  their  owners  the  additional  obliga- 
tion of  using  them  in  compliance  with  that  Act. 

"The  legislative  history  of  the  Act  discloses 
no  substantial  support  for  the  drastic  policy  which 
the  commission  seeks  to  read  into  it.  To  convert 
this  Act  from  a  regulatory  Act  to  one  automatic- 
ally abolishing  pre-existing  water  rights  on  a  na- 
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tionwide  scale  calls  for  a  convint3ing  explanation 
of  that  purpose.  We  find  none.  In  fact,  the  legis- 
lative history  points  the  other  way.  Representa- 
tive William  L.  LaFoUette,  of  Washington,  a 
member  of  the  House  Special  Committee  on  Water 
Power  which  reported  substantially  the  same  bill 
as  that  which  in  1920  became  the  Federal  Water 
Power  Act,  said  of  it  in  1918: 

"  'This  bill  is  not  based  on  either  the  Govern- 
ment's ownership  or  its  sovereign  authority,  but 
on  the  hypothesis  that  we  as  representatives  of 
the  States  have  authority  to  act  for  the  States 
in  matters  of  this  character  and  pass  laws  for 
the  general  good,  by  the  establishment  of  a 
limited  trusteeship  or  commission  composed  of 
officials  of  the  Government,  to  carry  out  and 
administer  this  law  in  such  a  way  as  not  to  in- 
fringe any  of  the  rights  of  the  States  nor  to 
impede  or  restrict  navigation,  but  rather  to  bene- 
fit it  .  .  .  Under  this  bill  we  only  allow  the 
commission  a  supervisory  power  over  those 
functions  entirely  within  the  State's  jurisdic- 
tion for  the  period  covered  by  any  license,  the 
State  having  exercised  its  rights  in  advance  of 
issue.'  56  Cong.  Rec.  9110. 

"Shortly  thereafter  he  added: 

"  'If  we  put  in  this  language  (of  Sec.  9(b)), 
which  is  practically  taken  from  that  Supreme 
Court  decision  {United  States  v.  Cress,  243  U.S. 
316),  as  to  the  property  rights  of  the  States  as 
to  the  bed  and  the  banks  and  to  the  diversion 
of  the  water,  then  it  is  sure  that  we  have  not 
infringed  any  of  the  rights  of  the  States  in  that 
respect,    or   any    of    their    rules    of    property 

.  .  .  We  are  earnestly  trying  not  to  infringe  the 
rights  of  the  States.'  Id.,  at  9810. 
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"In  1930,  this  Court  passed  upon  the  basic  ques- 
tion now  before  us  when  it  came  here  in  a  different 
connection.  In  Ford  &  Son  v.  Little  Falls  Co.,  280 
U.S.  369,  Mr.  Justice  Stone,  writing  for  a  unani- 
mous Court,  held  that  a  riparian  owner  of  a  right 
to  use  water  for  power  purposes  in  the  navigable 
Mohawk  River,  in  New  York  State,  was  entitled  to 
an  injunction  against  the  uncompensated  destruc- 
tion of  that  right  by  a  subsequent  licensee  under 
the  Federal  Water  Power  Act.  The  New  York  Su- 
preme Court  had  granted  such  an  injunction  and 
awarded  damages.  This  Court  affirmed  that  de- 
cision, although  the  federal  license  then  before  the 
Court  had  authorized  the  licensee  to  raise  the  nav- 
igable waters  of  the  Hudson  River  to  such  an  ex- 
tent that  they  would  destroy  the  value  of  the  ri- 
parian owner's  right,  under  state  law,  to  use  the 
fall  of  tributary  waters  of  the  Mohawk  for  power 
purposes.  It  was  tlius  held  that  the  Federal  Water 
Power  Act  had  not  abolished  the  complaintant's 
private  proprietary  water  rights,  existing  under 
New  York  law,  to  use  navigable  waters  for  power 
purposes. 

"  '  (E)ven  though  the  rights  which  the  respond- 
ents (the  riparian  owners)  here  assert  be  deem- 
ed subordinate  to  the  power  of  the  national  gov- 
ernment to  control  navigation,  the  present  leg- 
islation does  not  purport  to  authorize  a  licensee 
of  the  Commission  to  impair  such  rights  rec- 
ognized by  state  law  without  compensation.'  Id., 
at  377. 

"After  quoting  from  Sees.  10(c)  (liability  for 
damages  caused  by  the  licensed  j^roject),  27  (sav- 
ing clause  as  to  proprietary  rights  under  state 
law),  21  (condemnation  rights)  and  6  (licensee's 
acceptance  of  the  conditions  of  the  Act),  the  Court 
added : 
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<'  'While  these  sections  are  consistent  with  the 
recognition  that  state  laws  affecting  the  distri- 
bution or  use  of  water  in  navigable  waters  and 
the  rights  derived  from  those  laws  may  be  sub- 
ordinate to  the  power  of  the  national  govern- 
ment to  regulate  commerce  upon  them,  they  nev- 
ertheless so  restrict  the  operation  of  the  entire 
act  that  the  powers  conferred  by  it  on  the  Com- 
mission do  not  extend  to  the  impairment  of  the 
operation  of  those  laws  or  to  the  extinguish- 
ment of  rights  acquired  under  them  without  re- 
muneration. We  think  the  interest  here  assert- 
ed by  the  respondents,  so  far  as  the  laws  of  the 
state  are  concerned,  is  a  vested  right  acquired 
under  those  laws  and  so  is  one  expressly  saved 
by  Sec.  27  from  destruction  or  appropriation  by 
licensees  without  compensation,  and  that  it  is 
one  which  petitioner  (the  licensee),  by  accept- 
ance of  the  license  under  the  provisions  of  Sec. 
6,  must  be  deemed  to  have  agreed  to  recognize 
and  protect.'  Id.,  at  378-379. 

"Parallel  reasoning  has  been  applied  in  a  case 
involving  a  conflict  between  a  licensee  and  the 
holder  of  state-recognized  rights  to  use  water  from 
a  navigable  stream  for  irrigation  purposes. 
United  States  v.  Gerlach  Live  Stock  Co.,  339  U.S. 
725,  734.  See  also,  as  to  state-created  water  rights 
for  power  purposes,  Grand  River  Dam  Authority 
V.  Grand-Hydro,  335  U.S.  359,  372;  Pike  Rapids 
Power  Co.  v.  Minneapolis,  St.  P.  &  S.  S.  M.  R. 
Co.,  99  F.  2d  902 ;  United  States  v.  Central  Stock- 
holders' Corp.,  52  F.  2d  322;  Rank  v.  Krug,  90  F. 
Supp.  773,  793 ;  Great  Northern  R.  Co.,  v.  Wash- 
ington Electric  Co.,  197  Wash.  627,  86  P.  2d  208. 

"In  First  Iowa  Cooperative  v.  Federal  Power 
Commission,  328  U.S.  152,  at  175-176,  Sec.  27  of 
the  Act  was  discussed  in  relation  to  conditions 
controlling  the  approval  of  projects.   The  lang- 
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uage  there  used  is  applicahle  to  proprietary  ivater 
rights  for  power  purposes  as  well  as  those  for 
other  proprietary  uses.  To  any  extent  that  state- 
ments in  Alabama  Power  Co.  v.  Gulf  Power  Co., 
283  F.  606,  cited  in  the  First  Iowa  case,  indicate 
a  different  interpretation,  they  are  not  controll- 
ing." (pp.  248-256.) 

It  will  be  noted  in  the  quotation  above  that  the 
United  States  supreme  court  found  the  1909  Act  with 
which  the  court  was  concerned  in  the  Chandler-Dunbar 
case  to  be  very  much  unlike  the  Federal  Water  Power 
Act.  This  belies  the  statement  on  page  74  of  Seattle's 
opening  brief  as  appellant  that  the  two  acts  are  sim- 
ilar. 

On  page  70  of  its  aforementioned  brief,  Seattle  cites 
Alabama  Potver  Co.  v.  Gulf  Power  Co.,  283  F.  606, 
calling  attention  that  the  decision  was  cited  with  ap- 
proval in  First  Iowa  Hydro-electric  Coop.  v.  Federal 
Power  Commission,  328  U.S.  152  at  176.  The  Alabama 
Power  Co.  case  was  cited  in  the  First  Iowa  case  in 
support  of  a  statement  that,  "The  effect  of  Section 
27  in  protecting  state  laws  from  supersedure,  is  limit- 
ed to  laws  as  to  the  control,  appropriation,  use  or  dis- 
tribution of  water  in  irrigation  or  for  municipal  or 
other  uses  of  the  same  nature."  In  this  connection  it 
should  be  noted  in  the  quotations  from  the  Niagara 
Mohawk  Corp.  case,  supra,  that  the  supreme  court, 
when  referring  to  Section  27  of  the  Federal  Power 
Act  and  the  First  Iowa  decision,  said: 
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"The  language  there  used  is  applicable  to  pro- 
prietary water  rights  for  power  purposes  as  well 
as  those  for  other  proprietary  uses.  To  any  extent 
that  statements  in  Alabama  Power  Co.  v.  Gulf 
Power  Co.,  283  F.  606,  cited  in  the  First  Iowa 
ease,  indicate  a  different  interpretation,  they  are 
not  controlling."  (Emphasis  supplied.) 

In  Great  Northern  Railway  Co.  v.  Washington  Elec- 
tric Co.,  197  Wash.  627,  cited  with  approval  in  the 
Niagara  Mohatvk  Power  Corp.  case  above,  it  ap- 
pears the  Great  Northern  Railway  Company,  under 
an  arrangement  with  the  State  of  Washington,  was 
occupying  with  a  track  embankment  certain  state- 
owned  shore  lands  and  stream  bed  below  the  line  of 
ordinary  high  water  on  the  Columbia  River,  a  nav- 
igable stream.  Although  the  railway  company  held 
only  a  right  of  occupancy  from  the  state,  in  contrast 
to  legal  title  held  by  PUD  in  the  case  at  bar,  the  court 
concluded  that  the  railway  company  had  a  property 
right  in  the  embankment.  This  property  of  the  rail- 
way company  was  damaged  by  the  actions  of  the  holder 
of  a  license  issued  under  the  Federal  Power  Act.  The 
identical  contention  was  made  as  is  herein  made  by 
Seattle  that  the  licensee  was  not  liable  for  damage  to 
property  below  the  line  of  ordinary  high  water  be- 
cause the  licensee  possessed  the  government's  right  of 
dominant  servitude  over  the  flow  of  the  stream.  In  re- 
jecting this  contention  and  holding  the  licensee  li- 
able, the  Washington  supreme  court  said  at  page  641 : 


69 

"But,  from  the  fact  that  all  damage  done  to 
structures  in  navigable  waters  belonging  to  pri- 
vate parties  is  damnum  absque  injuria,  when  the 
United  States  acts  directly  in  improving  naviga- 
tion, it  does  not  follow  that  the  same  rule  applies 
when  it  improves  navigation  through  the  medium 
of  a  licensee.  The  licensee  in  such  a  case  gets  no 
part  of  the  sovereign  power  over  navigable 
waters  which  belongs  to  the  Federal  government. 
He  gets  only  those  powers  which  are  specifically 
granted  in  the  license,  and  no  more,  and  they  are 
not  only  subject  to  strict  construction,  but  also 
to  definite  limitations  prescribed  by  the  water 
power  statute/'  (Emphasis  supplied.) 

In  United  States  v.  Twin  City  Power  Co.,  350  U.S. 
222,  at  page  225,  it  is  said: 

"The  legislative  history  and  construction  of  par- 
ticular enactments  may  lead  to  the  conclusion  that 
Congress  exercised  less  than  its  constitutional 
power,  fell  short  of  appropriating  the  flow  of  the 
river  to  the  public  domain,  and  provided  that 
private  rights  existing  under  state  law  should  be 
compensable  or  otherwise  recognized.  Such  were 
United  States  v.  Gerlach  Live  Stock  Co.,  supra, 
and  Federal  Power  C o  ni  mission  v.  Niagara  Mo- 
hawk Power  Corp.,  supra.  We  have  a  different 
situation  here,  one  where  the  United  States  dis- 
places all  competing  interests  and  appropriates 
the  entire  flow  of  the  river  for  the  declared  public 
purpose." 

Seattle  has  clearly  demonstrated  its  own  lack  of 
confidence  in  its  claim  that  its  license  and  Section  21 
of  the  Federal  Power  Act  has  endowed  it  with  the 
sovereign's  dominant  servitude  over  the  flow  of  the 
Pend  Oreille  River.  It  included  in  its  condemnation 
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complaint  herein  all  lands  and  rights  of  PUD  lying 
below  the  line  of  ordinary  high  water  and  prayed 
that  just  compensation  be  fixed  and  awarded  for  the 
taking  of  said  properties.  It  introduced  evidence  on  its 
theory  of  the  value  of  said  properties  and  rights.  Also, 
after  its  complaint  was  filed,  it  obtained  orders  from 
the  Department  of  Conservation  and  Department  of 
Natural  Resources  of  the  State  of  Washington  author- 
izing the  diversion,  storing,  and  backing  up  of  the 
river  waters  (Exs.  P.  20,  21).  None  of  this  would  have 
been  necessary  if  Seattle  in  fact  enjoyed  the  power  of 
dominant  servitude  over  this  stream.  It  should  be  noted 
that  the  aforementioned  order  (Ex.  P.  20)  is  specifi- 
cally made  subject  to  the  right  granted  in  1916  to 
PUD's  predecessor,  Hugh  L.  Cooper,  and  the  order 
(Ex.  P.  21)  is  issued  "subject  to  existing  rights." 

The  municipality  of  Seattle  is  capable  of  many 
things  as  the  history  of  its  callous  treatment  of  the 
PUD  so  graphically  demonstrates.  It  is  respectfully 
submitted,  however,  that  Seattle  has  not  yet  reached 
that  stage  of  sovereignty  that  will  enable  it  to  strip 
the  PUD  or  anyone  else  of  property  without  the  pay- 
ment of  "just"  compensation. 
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As  was  so  aptly  said  in  United  States  v.  Commodi- 
ties Corp.,  339  U.S.  121,  at  page  124: 

*'The  word  'just'  in  the  Fifth  Amendment  evokes 
ideas  of  'fairness'  and  'equity'." 

That  is  what  PUD  asks. 


Respectfully  submitted, 

Claeence  C.  Dill 
Ennis  and  Klobucher 

Counsel  for  Public  Utility  District 
No.  1  of  Pend  Oreille  County, 

Appellant- Appellee 
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IN  THE  DISTRICT  COURT 

OF  THE  UNITED  STATES 

FOR  THE  DISTRICT  OF  MONTANA 

BILLINGS  DIVISION 

FILED 

Jul.  19,  1961  —  Dean  O.  Wood,  Clerk 

By  Mary  C.  Tuttle,  Deputy 


The  Crow  Tribe  of  Indians  \ 

OF  Montana,  Plaintiff,  I  Civil  No.  214 

The  United  States  of  (MEMORANDUM 

America,  Defendant.  ) 


Memoranda  were  submitted  by  counsel  for  the  re- 
spective parties  on  specific  questions  raised  at  the 
pretrial  conference  held  September  1,  1959.  These 
questions  will  be  considered  in  order  in  this  memoran- 
dum opinion. 

QUESTION  1. 

Whether  by  Reason  of  Public  Law  85-523,  the 
Court  Should  Modify  Its  Views  With  Respect  to 
the  Inclusion  of  Water  Power  or  Dam  Site  Value 
in  Determining  Just  Compensation,  as  Set  Forth 
in  the  Court's  Opinion  in  United  States  v.  5,677.94 
Acres  of  Land,  etc.,  162  F.  Supp.  108. 

Defendant  contends  that  the  $2,500,000  granted 
plaintiff  under  Public  Law  85-523  constitutes  payment 


in  full  for  any  "special  value"  the  lands  in  question 
"might  have  because  of  the  language  contained  in  the 
Allotment  Act  and  because  of  their  adaptability  for 
power  site  purposes,"  and  that  additional  payment 
would  be  made  only  in  the  event  it  is  determined  by 
the  court  that  "just  compensation"  is  more  than 
$2,500,000.  Relying  upon  United  States  v.  Twin  City 
Power  Company,  1956,  350  U.S.  222,  76  S.  Ct.  259,  100 
L.  Ed,  240,  defendant  argues  that  if  the  Big  Horn 
River  is  determined  to  be  navigable,  then  water  power 
value  may  not  be  considered  in  determining  "just 
compensation. ' ' 

This  court  of  course  held  in  the  condemnation  action 
that  by  reason  of  the  provisions  of  the  Crow  Allotment 
Act  water  power  value  may  be  considered  as  a  part 
of  "just  compensation."  If  that  conclusion  is  errone- 
ous, then  obviously  any  right  of  recovery  for  any  ad- 
ditional sum  would  depend  upon  whether  the  Big  Horn 
River  is  navigable. 

I  find  nothing  in  Public  Law  85-523  or  its  legis- 
lative history,  however,  to  indicate  a  congressional 
intent  that  the  appropriation  of  $2,500,000  should 
cover  "special  value  for  power  site  purposes"  in  full 
and  that  the  court  should  exclude  water  power  value  in 
its  award  of  "just  compensation."  On  the  contrary, 
it  seems  clear  that  Congress  intended  to  leave  to  the 
courts  the  question  of  determining  whether  water 
power  value  should  be  considered  in  awarding  just 


compensation.  The  concluding  sentence  of  the  Act 
reads : 

"Nothing  contained  in  this  joint  resolution  shall 
be  taken  as  an  admission  on  the  part  of  the  United 
States  that  just  compensation  is  required  for  any 
particular  element  of  value,  including  power  site 
and  dam  site  value,  now  or  hereafter  claimed  by 
the  Crow  Tribe,  hut  the  same  shall  he  determined 
in  accordance  with  the  Constitution  and  laws  of 
the  United  States/'  (Emphasis  added.) 

The  conference  report  on  S.  J.  Res.  12  reads  in  per- 
tinent part: 

"In  view  of  claims  made  in  pending  litigation 
by  the  tribe,  the  conference  amendment  specif- 
ically adverts  to  power  site  and  dam  site  value 
but  provides  that  this  reference  shall  not  be  taken 
as  an  admission  by  the  Government  that  payment 
of  just  compensation  therefor  is  required.  This  is 
designed  to  avoid  prejudicing  any  independent 
judicial  determination  of  this  tribal  claim  that 
may  be  called  for  in  the  premises.  The  executive 
branch  will  be  free,  if  it  chooses  to  do  so,  to  main- 
tain the  position  that,  to  use  the  language  of  the 
President  (S.  Doc.  No.  128,  84th  Cong.)  'General 
principles  of  constitutional  law  exclude  power  site 
values  in  determining  "just  compensation" 
*  *  *  '  "  (House  Report  No.  2010,  85th  Cong.,  2nd 
Sess.,  pp.  3-4.) 

This  court's  decision  in  United  Stetas  of  America  v. 
5,677.94  Acres  of  Land,  etc.,  was  before  Congress  when 
the  jurisdictional  act  was  considered  and  enacted.  The 
act  quite  clearly  was  designed  to  avoid  aiding  or  pre- 
judicing either  party  in  their  respective  contentions 


as  to  whether  power  site  value  is  an  element  of  just 
compensation.  Congress  did  not  attempt  to  enlarge  or 
restrict  existing  law  with  respect  to  what  elements  of 
value  the  court  should  take  into  consideration.  It  is 
my  conclusion  that  the  $2,500,000  grant  was  intended  to 
include  all  elements  of  value  and  that  the  court  should 
determine  (1)  what  elements  of  value  should  be  con- 
sidered in  determining  just  compensation;  and  (2) 
whether  any  additional  compensation  is  owing  for  the 
taking,  and  if  so  the  amount  thereof.  In  other  words, 
it  is  the  function  of  the  court  to  determine  "just  com- 
pensation" as  though  Public  Law  85-523  had  not  been 
enacted;  and,  if  the  amount  exceeds  $2,500,000,  to 
enter  judgment  for  any  excess. 

QUESTION  2: 

The  Particular  Elements  of  Damage  Which  Should 
Be  Considered  in  Determining  Just  Compensa- 
tion for  Water  Power  or  Dam  Site  Value  of  the 
Lands  Described  in  the  Aforesaid  Jurisdictional 
Act. 

Although  counsel  have  filed  comprehensive  briefs 
setting  forth  their  views  regarding  the  elements  of 
value  which  should  be  considered  in  determining  just 
compensation,  I  find  it  difficult  to  arrive  at  a  defin- 
itive conclusion  on  many  points  upon  which  there  is 
disagreement.  It  is  possible  that  some  of  these  differ- 
ences may  be  resolved  following  another  pretrial  con- 
ference, where  counsel  will  have  an  opportunity  to 
present  their  respective  contentions  and  indicate  more 


specifically  what  evidence  they  intend  to  offer.  A  de- 
termination of  other  questions  will  no  doubt  depend 
upon  the  evidence  produced  at  the  trial.  This  memor- 
andum will  simply  set  forth  my  tentative  conclusions 
on  some  of  the  points  in  controversy  so  that  counsel 
may  be  better  prepared  to  present  their  views  at  the 
next  conference. 

GENERAL  PRINCIPLES 

There  is  little  dispute  regarding  the  general  princ- 
iples for  determining  "just  compensation."  There  is 
disagreement  regarding  their  application  to  this  case. 
The  parties  agree  that  the  standard  for  measuring 
"just  compensation"  customarily  is  the  "fair  market 
value"  as  of  the  date  of  taking,  and  that  "fair  market 
value"  means  the  amount  of  money  which  a  pur- 
chaser, willing  but  not  obliged  to  buy  the  property, 
would  pay  to  an  owner,  willing  but  not  obliged  to  sell  it. 

The  bases  for  determining  "just  compensation" 
when  property  is  of  a  kind  seldom  exchanged  and  with 
no  "market  price"  are  set  forth  in  Kimball  Laundry 
Co.  V.  United  States,  1949,  338  U.S.  1,  69  S.  Ct.  1434, 
93,  L.  Ed.  1765.  The  general  rules  with  respect  to 
applying  the  concept  of  market  value  in  determining 
"water  power  value"  were  well  expressed  in  United 
States  V.  Powehon,  4  Cir.  1943,  138  F.  2d  343,  cert, 
denied  321  U.  S.  773,  64  S.  Ct.  611,  88  L.  Ed.  1067. 


Various  approaches  were  considered  by  the  expert 
witnesses  in  the  Twin  City  cases  (see  86  F.  Supp.  467 ; 
114  F.  Supp.  719,  affirmed  215  F.  2d  592;  221  F  2d 
299).  While  the  Supreme  Court  held  that  dam  site 
value  could  not  be  allowed,  the  approaches  of  the  vari- 
ous appraisers  in  these  cases  may  be  of  some  assist- 
ance in  the  event  this  court  is  correct  in  its  conclusion 
that  water  power  or  dam  site  value  may  be  allowed  in 
the  instant  case.  I  have  obtained  the  transcripts  on 
appeal  in  those  cases  and  will  have  them  available  for 
the  use  of  counsel  if  desired. 

Apparently  the  parties  agree  that  the  value  of  the 
lands  must  be  determined  on  the  basis  of  opinions  of- 
fered by  experts  in  the  development  of  multi-purpose 
dams.  There  is  apparently  no  intention  on  the  part  of 
either  party  to  offer  evidence  of  comparable  sales  or 
rental  values  as  independent  evidence.  The  question 
arises,  however,  as  to  the  extent  to  which  the  apprais- 
ers may  consider  comparable  sales,  rental  values,  and 
property  earnings  in  arriving  at  their  opinions  of 
value.  (This  will  be  discussed  in  more  detail  later 
herein.) 

The  parties  apparently  agree  that  the  experts  should 
be  permitted  to  express  an  overall  opinion  on  value 
after  taking  into  account  all  relevant  factors.  There 
is  some  disagreement  with  respect  to  what  factors  are 
relevant.  The  factors  considered  by  the  expert  wit- 
nesses are  not  in  themselves  direct  evidence  of  the 


market  value  of  the  land  condemned  but  may  be  con- 
sidered only  for  the  purpose  of  determining  what 
weight  should  be  accorded  to  the  testimony  of  the  ex- 
pert in  his  ultimate  opinion  as  to  fair  market  value. 
See  discussion  and  cases  cited  in  United  States  v.  Land 
in  Dry  Bed  of  Rosamond  Lake,  S.D.  Cal.,  1956,  143 
F.  Supp.  314. 

A  qualified  expert  should  be  permitted  to  give  his 
reasons  for  his  overall  opinion  and  state  the  factors 
he  has  taken  into  consideration.  If  his  reasons  are  fal- 
lacious or  he  has  considered  factors  which  are  not 
relevant,  these  facts  are  usually  exposed  on  cross 
examination  and  his  testimony  accordingly  discredited. 
Except  as  to  those  factors  and  elements  of  value  which 
are  clearly  improper  or  irrelevant,  considerable  lati- 
tude must  be  permitted  the  expert  witnesses  in  using 
factors  they  deem  relevant  in  arriving  at  their  overall 
opinions  of  value.  See  discussion  in  United  States  v. 
70.39  Acres  of  Land,  S.D.  Cal.  1958,  164  F.  Supp.  451, 
489. 

VALUE  TO  TAKER 

It  is  a  well  recognized  rule  that  "value  to  the  taker" 
cannot  ordinarily  be  considered  and  that  the  "value 
of  the  property  to  the  Government  for  its  particular 
use  is  not  a  criterion."  United  States  v.  Chandler- 
Dunhar  W.  P.  Co.,  229  U.S.  53,  81,  33  S.  Ct.  667,  57 
L.  Ed.  1063,  1082.  Defendant  contends  that  under  this 
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rule  each  appraiser  "should  be  warned  that  no  value 
can  be  assigned  to  flood  control,  navigation,  erosion 
control,  silting  control,  pollution  abatement,  stream 
flow  control,  or  fish  and  wildlife  conservation."  The 
Government  recognizes  that  if  dam  site  value  may  be 
considered  at  all,  values  which  may  arise  from  the 
use  and  availability  of  the  Yellowtail  site  "for  power 
production,  irrigation,  domestic  water  supply,  and  re- 
creation" may  be  considered,  but  contends  that  these 
values  must  be  based  only  on  values  which  a  private 
enterpriser  could  realize. 

Plaintiff  contends  (1)  that  there  may  be  circum- 
stances, of  which  the  instant  case  is  one,  where  a 
provable  economic  value  cannot  be  excluded  *  *  * 
by  pinning  a  label  "value  to  the  taker"  upon  this 
element  of  value;  (2)  that  by  reason  of  section  10  of 
the  Crow  Act  and  the  trust  relationship  between  the 
parties,  the  Government  cannot  rely  upon  the  princ- 
iple of  "value  to  the  taker"  to  beat  down  the  value  of 
the  ward's  property;  and  (3)  that  in  determining 
compensation  to  the  Flathead  Indians  for  use  of  their 
reservation  for  a  power  site  and  reservoir,  "value  to 
the  taker"  was  used. 

Plaintiff  suggests,  however,  that  any  rule  regarding 
"value  to  the  taker"  may  wash  out  of  the  picture, 
since  Yellowtail  Dam  as  built  by  the  Government 
might  have  navigation  and  flood  control  values,  but 
only  at  the  sacrifice  of  power  and  irrigation  values. 
Plaintiff  suggests  that,  "In  private  hands  (where  the 


private  owners  heedless  of  the  navigation  and  flood 
control  values  inherent  in  Yellowtail  Dam)  the  dam's 
value  for  power  and  irrigation  purposes  might  be 
correlatively  greater  than  it  will  be  in  the  hands  of 
the  United  States." 

It  is  my  tentative  conclusion  that  the  Government's 
position  is  correct  with  respect  to  values  attributable 
to  flood  control,  navigation,  etc.,  but  this  question  will 
not  of  course  be  important  if  plaintiff  proceeds  on  the 
theory  set  forth  in  the  preceding  paragraph. 

Plaintiff  states  in  its  last  memorandum  relative  to 
procedures  that  one  approach  adopted  by  its  experts 
will  be  the  method  of  "sharing  of  net  benefits,"  in 
which  flood  control  and  similar  benefits  would  be  con- 
sidered. It  is  my  tentative  conclusion  that  this  approach 
would  not  be  proper  in  a  condemnation  action,  but  I 
will  hear  both  parties  on  this  point  at  the  pretrial 
conference. 

It  was  held  in  Kimhall  Laundry  Co.  v.  United  States, 
supra,  that  where  property  has  no  "market  price," 
recourse  must  be  had  to  other  means  of  ascertaining 
value,  including  "value  to  the  owner"  as  indicative  of 
value  to  the  potential  owners  enjoying  the  same  rights. 
While  I  feel  that  this  rule  is  applicable  here,  I  ques- 
tion whether  it  can  be  extended  to  include  "value  to 
the  taker"  in  the  nature  of  flood  control,  navigation 
and  similar  factors  created  only  by  the  Government's 
demand. 


10 
TREATMENT  OF  INDIAN  TRIBE 

In  United  States  v.  5,677.94  acres,  etc.  this  court 
recognized  the  rule  that  Indians  are  entitled  to  the 
same  treatment  in  condemnation  actions  as  other  land- 
owners, but  concluded  that  in  the  Crow  Allotment  Act 
of  1920  Congress  expressly  recognized  the  rights  of 
the  Crow  Tribe  to  lands  chiefly  valuable  for  water 
power  development,  and  that  these  property  rights 
accordingly  may  not  be  overlooked  in  determining  just 
compensation.  While  plaintiff  is  entitled  to  water 
power  and  dam  site  value  as  a  part  of  just  compensa- 
tion, in  determining  that  value  plaintiff  is  entitled  to 
the  same  treatment  as  any  other  landowner  similarly 
situated,  unless  there  are  statutes  which  impel  a  dif- 
ferent conclusion.  Plaintiff  contends  that  in  Section  10 
of  the  Crow  Allotment  Act  and  Section  10(e)  of  the 
Federal  Power  Act,  Congress  has  made  it  plain  that  "it 
intended  the  Crow  Tribe  should  have  the  full  exploit- 
able value  of  its  chief  tribal  assets"  and  that  the  Gov- 
ernment cannot  excise  elements  of  value  on  the  ground 
that  these  elements  are  "value  to  the  taker."  It  is  my 
tentative  conclusion  that  the  plaintiff 's  conclusions  are 
too  broad  and  sweeping.  More  specifically,  however,  it 
is  argued  that  the  "rental  value  which  the  Crow  Tribe 
might  have  received  had  a  federal  license  been  issued 
should,  upon  being  capitalized,  be  given  great  weight 
in  now  setting  a  fair  value  for  the  land." 

This  contention  will  be  given  further  consideration 
at  the  pretrial  conference.  Defendant  apparently  has 
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not  commented  on  the  effect,  if  any,  of  Section  10(e) 
of  the  Federal  Power  Act  and  the  practice  of  the  Gov- 
ernment agencies  thereunder,  upon  the  value  of  the  dam 
site  itself.  Counsel  for  the  defendant  are  requested  to 
present  their  views  on  this  point.  It  is  suggested  also 
that  both  sides  consider  whether  this  is  not  in  the 
nature  of  a  special  value  to  the  "owner"  rather  than 
to  the  "taker." 

COMPARABLE  SALES 

As  noted  above,  apparently  neither  side  will  offer 
any  comparable  sales  as  substantive  proof  of  the  value 
of  the  property.  Plaintiff  indicates  that  its  expert 
witnesses  will  take  into  consideration  the  purchase  by 
the  Government  of  Boysen  Dam.  Defendant  argues 
that  comparable  sales  may  be  considered  only  if  the 
appraiser  has  prepared  and  submitted  a  statement 
showing  the  basis  of  comparison  and  covering  the  cri- 
teria set  out  on  page  17  of  this  memorandum. 

The  general  rule  here  applicable  was  well  stated  in 
United  States  v.  Johnson,  9  Cir.  1960,  285  F.  2d  35,  41, 
where  the  court  said: 

"Quite  obviously  when  evidence  of  the  price  for 
which  similar  property  has  been  sold  is  offered  as 
substantive  proof  of  the  value  of  the  property 
under  consideration,  a  foundation  should  be  laid 
showing  that  the  other  property  was  sufficiently 
near  that  in  question,  and  that  it  was  sufficiently 
like  the  property  in  question  as  to  character,  situ- 
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ation,  usability  and  improvements  to  make  it  clear 
that  the  two  tracts  were  comparable  in  value.  How- 
ever, where  evidence  of  sales  of  similar  property 
is  offered  not  as  substantive  proof  of  value,  but 
merely  in  support  of,  and  as  background  for,  the 
the  opinion  of  an  expert  as  to  the  value  of  the 
land  in  question,  the  requirement  of  such  founda- 
tion is  not  so  strict.  As  was  stated  by  Chief  Judge 
Parker  in  United  States  v.  5139.5  Arces  of  Land 
etc.,  supra,  'If  the  expert  has  made  careful  in- 
quiry into  the  facts  (of  such  sales),  he  should  be 
permitted  to  give  them  as  the  basis  of  the  opinion 
he  has  expressed.  If  he  had  not  made  careful  in- 
quiry, this  will  be  developed  on  cross  examina- 
tion.' " 

The  court  in  the  Johnson  case  relied  largely  upon 
United  States  v.  5139.5  Acres  of  Land,  etc.,  4  Cir.  1952, 
200  F.  2d  659 ;  and  United  States  v.  25.406  Acres  of 
Land,  etc.  4  Cir.  1949,  172  F.  2d  990,  cert,  denied  337 
U.  S.  931,  69  S.  Ct.  1484,  93  L.  Ed.  1738. 

RENTAL  VALUE. 

Plaintiff  indicates  that  its  expert  witnesses  will  con- 
sider the  rentals  paid  for  use  of  Indian  tribal  lands  for 
the  Kerr  and  Pelton  Dam  Sites.  Defendant  contends 
that  these  situations  are  wholly  dissimilar  and  should 
not  be  considered. 

It  is  my  tentative  conclusion  that  if  the  expert  wit- 
nesses conclude  that  the  situation  with  respect  to  these 
dam  sites  are  sufficiently  similar  to  aid  in  arriving 
at  a  valuation  of  the  Yellowtail  Dam  Site  and  would 
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have  been  considered  by  a  prospective  purchaser,  the 
experts  may  take  these  rentals  into  consideration  and 
give  their  reasons  for  their  conclusions.  The  defend- 
ant may  of  course  offer  proof  of  dissimilarities.  The 
court  must  then  consider  the  weight  of  any  evidence 
of  value  which  may  have  been  determined  in  part  from 
considering  these  rental  values. 

PROSPECTIVE  EARNINGS 

Apparently  the  parties  agree  that  prospective  earn- 
ings may  be  considered  by  the  expert  witnesses  as  one 
of  the  factors  to  be  weighed  in  determining  market 
value. 

LOCATION  FACTOR 

The  parties  agree  that  the  location  of  a  site  has  rele- 
vance in  determining  value.  Defendant  contends,  how- 
ever, that  plaintiff  may  not  attribute  a  value  to  an 
upstream  location  which  is  conditioned  upon  Congress 
passing  a  law  which  will  permit  an  upstream  dam  site 
owner  to  collect  charges  from  the  Grovernment  for 
benefits  to  the  Government's  downstream  dams.  Plain- 
tiff contends  that  "there  is  such  a  prospect  of  legis- 
lation as  any  prospective  purchaser  would  necessarily 
take  into  account"  and  that,  "economic  practicalities 
would  force  downstream  dam  owners  and  the  Yellow- 
tail  Dam  owner  together,  since  joint  operation  un- 
questionably would  result  in  immense  benefits." 
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It  is  my  tentative  conclusion  that  the  question  of 
whether  this  factor  may  properly  be  considered  will 
depend  to  some  extent  upon  the  evidence,  and  may  well 
go  to  the  weight  rather  than  competency  of  any  opinion 
which  may  take  it  into  consideration. 

QUESTION  3: 

Should  Water  Power  or  Dam  Site  Value  be  Lim- 
ited to  the  Physical  Dam  Site  Plus  the  Reservoir 
Area  on  Crow  Tribal  Lands,  or  Extend  to  the 
Physical  Dam  Site  Plus  the  Reservoir  Area  Which 
Extends  into  Wyoming,  Including  White  Owner- 
ship and  Federal  Lands. 

It  is  plaintiff 's  view  that  all  water  or  dam  site  value 
attributable  to  the  Yellowtail  Dam  Site  must  be  at- 
tributed to  the  lands  owned  by  the  plaintiff,  that  any 
feasible  site  and  the  vast  bulk  of  the  natural  water 
storage  are  within  the  confines  of  Crow-owned  lands; 
and  that  the  "Crow  Tribe  alone  holds  the  unavoidably 
necessary  lands  and  whether  any  other  lands  would 
ever  be  utilized  is  too  remote  or  speculative  to  attribute 
any  dam  site  or  water  power  value  to  them." 

Defendant  contends  that  plaintiff  owns  but  20  per- 
cent of  the  land  required  for  the  Government's  dam 
and  reservoir  project;  that  "the  value  of  the  Indians' 
interest  in  the  Yellowtail  Dam  Site  and  reservoir  site 
cannot  be  based  upon  the  value  of  a  dam  which  will 
flow  five  times  the  area  of  the  land  owned  by  plain- 
tiff," but  "must  be  based  on  a  dam  which  will  flow 
only  the  area  owned  by  plaintiff."  Defendant  relies 
primarily  upon  the  case  of  United  States  v.  Powelson, 
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1942,  319  U.S.  266,  276,  277,  279,  87  L.  Ed.  1390,  63 
S.  Ct.  1047. 

Plaintiff  distinguishes  and  reconciles  the  Powelson 
case  and  argues  that  if  plaintiff  is  not  entitled  to  un- 
diminished dam  site  value  "the  amount  of  diminish- 
ment  cannot  exceed  the  reasonable  'market  value'  of 
other  lands  which  may  be  needed  for  accommodation 
of  a  reservoir  behind  the  optimum  dam."  Plaintiff 
refers  to  the  holding  of  the  district  court  in  United 
States  V.  Twin  City  Power  Co.,  114  P.  Supp.  at  724, 
where  the  court  accorded  full  power  site  value  to  the 
company  and  deducted  from  the  total  award  the 
"market  value"  of  the  additional  lands  it  would  have 
needed  for  the  project. 

The  final  ruling  on  Question  3  obviously  will  depend 
on  the  evidence. 

Only  the  lands  of  the  Crow  Tribe  are  encompassed 
by  the  Crow  Allotment  Act.  The  non-Crow  landowners 
may  not  claim  water  power  value  in  determining  the 
fair  market  value  of  their  lands.  A  private  purchaser 
of  the  Crow  lands,  interested  in  acquiring  a  dam  site 
and  building  a  dam  equal  to  Yellowtail,  would  con- 
sider the  fair  market  value  of  the  non-Crow  holdings 
which  it  would  be  necessary  to  acquire  to  complete  the 
project.  This  would  have  a  direct  bearing  upon  the 
amount  he  would  be  willing  to  pay  the  Crow  Tribe  for 
the  physical  dam  site  and  reservoir  land.  In  other 
words,  if  the  plaintiff  has  correctly  stated  the  facts, 
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a  purchaser  presumably  would  be  willing  to  pay  dam 
site  or  water  power  values  to  the  Crows  for  a  dam  im- 
pounding water  over  the  entire  area  less  the  cost  of 
necessary  acquisitions  of  non-Crow  lands  at  their  fair 
market  value,  (which,  as  noted  above,  would  not  in- 
clude water  power  value). 

QUESTION  4: 

Whether  the  Value  Should  be  Restricted  to  the 
50- Year  Permit  Provided  for  under  the  Federal 
Power  Act. 

This  question  must  be  answered  in  the  negative. 

It  is  true,  as  defendant  contends,  that  market  value 
is  the  price  a  willing  buyer  would  pay  a  willing  seller. 
It  is  true  also  that  section  17  of  the  Federal  Power 
Act  prescribes  a  50-year  limitation  for  a  lease  to  a 
private  enterpriser.  At  the  end  of  the  50-year  period 
the  land  reverts  to  the  Indian  Tribe  unless  there  is 
a  new  lease  agreement. 

But  here  the  Government  is  acquiring  the  land  in 
perpetuity.  The  question  is  not  what  a  willing  buyer, 
either  Government  or  private,  would  pay  for  a  50-year 
lease,  but  what  either  would  pay  for  the  fee.  The  Gov- 
ernment may  not  take  advantage  of  the  Federal  Power 
Act  to  limit  the  amount  of  just  compensation  for  a  fee 
title  to  what  just  compensation  would  be  for  a  50-year 
leasehold. 

Done  and  dated  this  19th  day  of  July,  1961. 

W.  J.  Jameson 
United  States  District  Judge 
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IN  THE  UNITED  STATES  DISTRICT  COURT 

FOR  THE  DISTRICT  OF  MONTANA 

BILLINGS  DIVISION 


The  Crow  Tribe  of  Indians 

OF  Montana^  Plaintiff, 


V. 


The  United  States  of  America, 

Defendant. 


Civil  No.  214 
OPINION 


Public  Law  85-523,  approved  July  15,  1958  (72  Stat. 
361)  provided  for  the  transfer  to  defendant  of  5,677.94 
acres  of  plaintiff's  land,  and  for  the  transfer  to  plain- 
tiff's credit  in  the  Treasury  of  the  United  States  of 
the  sum  of  $2,500,000,  with  the  right  in  plaintiff  to 
institute  suit  in  this  court  or  the  Court  of  Claims 
to  determine  whether  an  additional  amount  is  due 
plaintiff  as  just  compensation  for  the  transfer  of  its 
lands.  In  this  action  plaintiff  seeks  an  additional 
$10,000,000. 

Defendant  acquired  the  lands  as  a  site  for  Yellow- 
tail  Dam  and  Reservoir,  a  multi-purpose  dam  designed 
to  "provide  for  irrigation,  flood  control,  power  gen- 
eration, silt  retention,  improvement  of  fish  and  wild- 
life resources,  recreational  opportunities,  municipal- 
industrial  water  and  other  benefits.'"  The  dam  is  now 
under  construction  as  a  part  of  the  Missouri  River 
Basin  Project  authorized  by  Section  9  of  the  Flood 


1.  Definite  Plan  Report  (Ex.  31-A,  p.  1). 
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Control  Act  of  1944  (58  Stat.  887).  The  Definite  Plan 
Report  for  Yellowtail  states  that  it  is  essential  to  the 
over-all  plan  for  the  Missouri  River  Basin. 

In  a  comprehensive  stipulation,  the  parties  agreed, 
subject  to  objections  as  to  relevancy  and  materiality, 
upon  all  facts  relating  to  the  location  and  character- 
istics of  the  dam  site,  plans  for  construction  of  the  dam 
and  its  uses,  construction  costs,  government  studies, 
and  other  facts  deemed  pertinent  by  the  parties  and 
their  expert  witnesses.  While  there  is  no  dispute  as 
to  the  facts  and  supporting  documents  received  as 
exhibts,  there  is  a  sharp  difference  of  opinion  with 
respect  to  the  relevancy  of  certain  facts  and  documents 
and  their  utilization  by  the  expert  witnesses  in  arriv- 
ing at  their  opinions  of  value. 

The  lands  in  question,  located  on  the  Crow  Indian 
Reservation  in  Montana,  lie  largely  within  a  canyon 
through  which  flows  the  Big  Horn  River,  a  tributary 
of  the  Yellowstone  River.  The  lower  part  of  the  canyon 
is  well  adapted  for  the  construction  of  a  hydroelectric 
dam  and  has  long  been  recognized  as  a  potential  dam 
site. 

The  United  States,  in  1958,  planned  to  acquire  about 
6,997  acres  of  Crow  Tribal  and  allotted  Indian  lands 
within  the  boundaries  of  the  Crow  Reservation  (in- 
clusive of  the  5,677.94  acres  of  tribal  lands  involved  in 
this  action),  10,778  acres  of  privately  owned  lands^ 
and  2,486  acres  of  state  owned  land,  for  reservoir  and 
other  purposes  in  connection  with  Yellowtail  Dam. 
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The  United  States  also  planned  to  include  10,604 
acres  held  by  the  Government  within  the  Yellowtail 
Reservoir  taking  area,  making  a  total  of  30,857  acres 
in  the  taking  area.  The  dam,  powerhouse  and  switch- 
yard are  all  being  constructed  on  the  tribal  land  ac- 
quired by  the  United  States  pursuant  to  Public  Law 
85-523.  The  total  estimated  cost  for  the  Yellowtail 
unit  appearing  in  the  1963  budget  documents  is 
$100,192,000. 

The  i3arties  agree  that  the  power  to  be  produced  at 
Yellowtail  is  needed  to  supply  present  and  future 
power  needs  in  southeastern  Montana  and  northeastern 
Wyoming.  The  Yellowtail  power  development  is  well 
centralized  with  respect  to  power  markets.  In  planning 
the  Yellowtail  power  plant,  it  was  recognized  that 
Yellowtail  Dam  "afforded  an  opportunity  to  install 
additional  firm  peaking  capacity  economically,  which 
when  integrated  with  the  energy  supplies  from  other 
existing  and  prospective  power  installations  in  the 
area  would  increase  the  area  "firm  power  supply."^ 


2.  stipulation,  par.  18,  p.  13,  14.  The  stipulation  continues  in  pertinent  part: 
"It  was  expected  that  the  firm  peaking  capacity  of  the  Yellowtail  Power- 
plant,  not  associated  with  the  firm  energy  produced  at  that  plant  and  supplied 
to  meet  the  firm  power  loads  of  the  area  served  from  the  interconnected 
power  system,  would  be  marketed  to  other  power  systems  in  the  area  having 
generating  installations,  and  would  be  integrated  with  the  off-peak  energy 
supplies  of  those  systems  in  increasing  the  area  firm  power  supply.  After 
supplying  a  proportionate  share  of  the  irrigation  pumping  requirements  of 
the  Federal  system,  and  deducting  for  average  transmission  system  losses, 
and  normal  reserve  requirements,  it  was  expected  that  an  average  of  some 
113,500  kilowatts  of  firm  power  would  be  supplied  to  area  loads  with  some 
60,500  kilowatts  marketed  as  firm  peaking  capacity,  during  the  first  50  years 
of  operation." 
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Before  proceeding  to  a  consideration  of  the  prin- 
ciples applicable  in  determining  just  compensation  and 
an  analysis  of  the  opinion  evidence,  it  should  be  noted 
that  defendant  has  renewed  its  contention  that  power 
site  and  dam  value  may  not  be  considered  in  awarding 
"just  compensation."  Relying  upon  United  States  v. 
Twin  City  Power  Company,  1958,  350  U.S.  222,  76 
S.  Ct.  259,  100  L.  Ed.  240,  and  United  States  v.  Grand 
River  Dam  Authority  1960,  363  U.S.  229,  80  S.  Ct, 
1134,  4  L.  Ed.  2d  1186,  defendant  argues  that  if  the 
Big  Horn  River  is  determined  to  be  navigable,  then 
water  power  value  may  not  be  considered. 

This  court  held  in  United  States  v.  5,677.94  acres 
of  land,  etc.,  1958,  162  F.  Supp.  108,  that  by  reason  of 
the  provisions  of  the  Crow  Allotment  Act  of  1920, 
water  power  value  may  be  considered  as  a  part  of  just 
compensation.^  In  a  pretrial  brief  in  this  case,  de- 
fendant argued  additionally  that  the  $2,500,000  granted 
plaintiff  under  Public  Law  85-523  constituted  pay- 
ment in  full  for  any  "special  value"  the  lands  in 
question  "might  have  because  of  the  language  con- 
tained in  the  Alotment  Act  and  because  of  their  adapt- 
ability for  power  site  purposes,"  and  that  additional 


3.  By  S.  J.  Res.  135  (84th  Cong.  2d  Sess.)  Congress  had  appropriated 
"$5,000,000  as  just  compensation"  for  the  transfer  of  tiie  lands  here  involved. 
On  June  7,  1956,  the  joint  resolution  was  vetoed  by  President  Eisenhower, 
the  veto  message  reading  in  pertinent  part:  "General  principles  of  con- 
stitutional law  exclude  power  site  values  in  determining  'just  compensation' 
as  the  Supreme  Court  recently  reiterated  in  United  States  v.  Twin  City  Power 
Co.,  January  23,  1956."  In  the  condemnation  action,  this  court  distinguished 
United  States  v.  Twin  City  Power  on  the  basis  of  the  treaty  with  the 
Crow  Tribe  and  recognition  by  Congress  in  the  Crow  Allotment  Act  of  1920 
of  a  property  right  of  the  Crow  Tribe  in  water  power  value  of  the  lands 
in  question. 
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payment  may  be  made  only  in  the  event  it  is  determined 
that  "just  compensation"  (without  water  power 
value)  is  more  than  $2,500,000. 

I  find  nothing  in  Public  Law  85-523  or  its  legis- 
lative history,  however,  to  indicate  a  Congressional 
intent  that  the  appropriation  of  $2,500,000  should  cover 
"special  value  for  power  site  purposes"  in  full  and 
that  the  court  should  exclude  water  power  value  in  its 
award  of  "just  compensation".  On  the  contrary,  it 
seems  clear  that  Congress  intended  to  leave  to  the 
courts  the  question  of  determining  whether  water 
power  value  should  be  considered  in  awarding  just 
compensation.  The  concluding  sentence  of  the  Act 
reads:  "Nothing  contained  in  this  joint  resolution  shall 
be  taken  as  an  admission  on  the  part  of  the  United 
States  that  just  compensation  is  required  for  any  par- 
ticular element  of  value,  including  power  site  and  dam 
site  value,  now  or  hereafter  claimed  by  the  Crow  Tribe, 
hut  the  same  shall  he  determined  in  accordance  with 
the  Constitution  and  the  laws  of  the  United  States/' 
(Emphasis  added. )^  This  court's  decision  in  United 
States  of  America  v.  5,677.94  Acres  of  Land,  etc,  was 
before  Congress  when  Public  Law  85-523  was  enacted. 
The  Act  was  designed  to  avoid  aiding  or  prejudicing 
either  party  in  their  respective  contentions  as  to 
whether  power  site  value  is  an  element  of  just  com- 


4.  See  also  Conference  Reports  on  S.  J.  Res.  12,  House  Report  No.  2010, 
85th  Cong.,  2d  Sess.,  pp.  3-4,  and  discussion  of  report  in  both  House  and 
Senate,  104  Cong.  Rec.  pp.  12975  to  12980,  p.  13006. 
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pensation.  Congress  did  not  attempt  to  enlarge  or  re- 
strict existing  law  with  respect  to  what  elements  of 
value  the  court  should  take  into  consideration. 

Plaintiff  is  entitled  to  just  compensation  for  the 
property  transferred.  The  parties  agree  that  the  stand- 
ard for  measuring  "just  compensation"  customarily 
is  the  "fair  market  value"  as  of  the  date  of  taking,  and 
that  "fair  market  value"  means  the  amount  of  money 
which  a  purchaser,  willing  but  not  obliged  to  buy  the 
property,  would  pay  to  an  owner,  willing  but  not 
obliged  to  sell  it.  Where  there  is  an  established  market 
through  sales  of  comparable  property,  it  is  relatively 
simple  to  dotermine  market  value.  In  the  absence  of 
any  "going  market,"  the  problem  becomes  more  dif- 
ficult. Then,  "this  amount  can  be  determined  only  by 
a  guess,  as  well  informed  as  possible,  as  to  what  the 
equivalent  (value)  would  probably  have  been  had  a 
voluntary  exchange  taken  place.  "^  This  concept  has 
special  relevance  here.  Not  only  is  there  no  "going 
market,"  but  there  are  also  many  intangible  and  un- 
certain factors  which  make  difficult  the  application  of 
any  of  the  standard  and  recognized  approaches  to  the 
valuation  of  property.  Obviously  this  accounts  in  part 
for  the  wide  variation  in  the  opinions  of  value  given 
by  the  expert  witnesses  for  the  respective  parties. 


5.  KimbaU  Laundry  Co.  v.  United  States,  1949,  338  U.S.  1,  6,  69  S.Ct.  1434, 
93  L.  Ed.  1765.  See  also  United  States  v.  Powelson,  4  Cir.  1943,  138  F.  2d 
343,  cert,  den.  321  U.S.  773,  64  S.  Ct.  612,  88  L.  Ed.  1067. 
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Two  well  qualified  expert  witnesses  testified  for 
each  party :  for  the  plaintiff,  Dr.  Hershel  F.  Jones,  an 
economist  employed  as  a  consultant  by  H.  Zinder  & 
Associates;  and  J.  A.  Krug,  former  Secretary  of  the 
Interior;  and  for  the  defendant,  W.  L.  Patterson,  a 
civil  engineer  and  partner  in  the  engineering  firm  of 
Black  &  Veach,  and  Kenneth  G.  Tower,  a  civil  engin- 
eer with  the  Federal  Power  Commission.  All  have  had 
extensive  experience  in  analyzing  power  supply  prob- 
lems, rates,  power  markets  and  transmission. 

The  expert  testimony  was  involved,  technical  and 
complicated.  All  the  expert  witnesses  were  obviously 
and  understandably  partisan,  as  reflected  in  their 
opinions  of  just  compensation.  Jones  and  Krug  ex- 
pressed the  opinion  that  the  lands  acquired  were  worth 
at  least  $12,500,000.  Using  nine  different  methods  or 
variations  of  methods,  they  arrived  at  figures  ranging 
from  $10,300,000  to  $26,650,000.  On  the  other  hand, 
Patterson  and  Tower  were  of  the  opinion  that  the 
$2,500,000  already  paid  exceeds  the  dam  site  value  of 
the  lands  taken. 

All  of  the  experts  agreed  that  an  accepted  method 
for  valuing  potential  water  power  sites  is  to  compare 
the  cost  of  producing  power  at  that  site  with  the  cost 
of  providing  an  equivalent  amount  of  power  by  the 
least  expensive,  practicable  alternative  method.  All 
agreed  also  that  the  least  expensive,  practicable  alter- 
native  here   is   a   steam   plant.   After   careful   study 
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of  the  various  methods  presented  for  consideration,  the 
court  is  of  the  opinion  that  a  value  established  by  this 
method  would  be  most  likely  to  result  in  an  award  of 
"fair  market  value,"  insofar  as  the  production  of  an 
equivalent  amount  of  power  is  concerned.  Plaintiff 
claims,  however,  that  consideration  must  be  given  also 
to  the  superior  peaking  capacity  of  the  hydroelectric 
plant  and  to  "important  collateral  benefits."  These 
benefits  will  be  discussed  later  herein. 

In  comparing  a  single  purpose  hydroelectric  plant 
with  a  steam  plant  alternative,  Dr.  Jones  arrived  at 
a  dam  site  value  of  $19,139,000.  This  sum  represents 
the  difference  between  the  estimated  cost  of  a  steani 
plant  of  $98,784,000  and  the  cost  of  a  single  purpose 
hydro  plant  of  $79,655,000. 

In  arriving  at  the  estimated  cost  of  the  steam  plant, 
Dr.  Jones  first  used  figures  contained  in  a  1950  Bureau 
of  Reclamation  report  on  Yellowtail,  estimating  the 
cost  of  a  steam  plant  alternative  at  $96,531,355.  By 
using  data  made  available  as  of  1958  and  1961,  Dr.^ 
Jones  updated  this  figure  to  $98,794,000,  computed  as 
follows : 


steam  Construction  Cost 

200,000  kw  at  $160/kw 

$32,000,000 

Steam  Annual  Costs 

0  &  M 

$2,553,000 

Replacement 

518,000 

$3,071,000 

Total 
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Hydro  Annual  Costs 
0  &M 
Replacement 

225,000 
250,000 

475,000 
$2,596,000 

' 

Total 

Difference 
Capitalized  at  3% 

66,794,000 

$98,794,000 

(Ex.  2) 

Dr.  Jones  arrived  at  Ms  estimated  cost  of  a  single, 
purpose  power  project  at  Yellowtail  as  follows: 

"1.    USER  1961  estimate  of  total  costs  of 

Yellowtail  Unit  as  shown  by  stipulation  $100,192,000 

2.    Engineering,  overhead  and  other  indirect 

costs  included  in  Item  1  17,413,000 


3.  Direct  construction  costs  $  82,779,000 

4.  USER  estimate  of  cost  to  Crow 

tribal  lands  included  in  Item  3  $2,500,000 

5.  USER  estimate  of  cost  of  tourist  and 

recreation  facilities  included  in  Item  3  532,000 

6.  Estim,ated  separable  cost  of  flood 

control  included  in  Item  3  5,949,000 

7.  Estimated  separable  cost  of  irrigation 

included  in  Item  3  595,000 


8.  Subtotal  9,576,000 

9.  Direct  construction  cost  net  of  the  cost  of 
Crow  tribal  lands,  tourist  and  recreation 

facilities,  and  flood  control  allocation  73,203,000 

10.  Engineering,  overhead,  and  other  indirect 

cost  at  8.1%  of  total  construction  costs  6,452,000 

11.  Total  estimated  construction  costs  of  Yellowtail 
Unit  after  subtracting  costs  of  Crow  tribal 
lands,  and  separable  costs  of  tourist  and 
recreation  facihties,  irrigation  and  flood  control, 

and  after  adjustment  of  indirect  costs  $  79,655,000 


(Ex.  5) 


Mr.  Krug  did  not  make  separate  calculations  of 
value  himself,  but  agreed  generally  with  Dr.  Jones' 
methods  and  conclusions. 
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Defendant  and  its  expert  witnesses  question  Jones' 
approach  in  four  particulars,  contending  (1)  that  the 
Bureau  of  Reclamation  figures  prepared  in  1950  and 
used  as  a  basis  for  Jones'  study  were  not  compiled  to 
reflect  dam  site  value  but  were  intended  solely  for  the 
purpose  of  allocating  funds  between  power  and  flood 
control;®  (2)  that  Jones  failed  to  include  the  cost  of 
interest  during  construction;  (3)  that  he  erroneously 
reduced  the  engineering  and  overhead  coslts  from 
$17,413,000  to  $6,452,000 ;  and  (4)  that  the  3  percent 
rate  of  capitalization  is  too  low. 

Patterson  would  revise  Jones'  compilation  as  fol- 


lows : 

Non  Federal 

Jones 

Federal  Project 

Public  Project 

(3%) 

(5%) 

Steam  Construction  Cost 

$32,000,000 

$32,000,000 

$32,000,000 

Steam  Annual  Costs 

0  &  M 

2,553,000 

2,553,000 

2,553,000 

Interim  Replacements 

112,000 

112,000 

112,000 

Depreciation 

(35  yr.  Sinking  Fund) 

406,000 

529,257 

354,295 

Interest   ($32,000,000  Plant)           — 

960,000 

1,600,000 

Total  Annual  Costs 

$  3,071,000 

$  4,154,257 

$  4,619,295 

Certain  Hydro  Annual  Costs 

0  &  M 

225,000 

225,000 

225,000 

Interim  Replacements 

250,000 

250,000 

250,000 

Insurance 

— 

95,828(1) 

101,000(1) 

Total  Certain  Hydro 

Annual  Costs 

$     475,000 

$     570,828 

$     576,000 

Difference 

$  2,596,000 

$  3,583,429 

$  4,043,295 

6.  Dr.  Jones  readily  admitted  that  the  purpose  of  the  Bureau's  1950  compila- 
tion was  to  allocate  costs  and,  he  added,  to  "convince  Congress  that  Yellow- 
tail  was  a  good  project."  When  asked  for  his  own  opinion  on  the  Bureau's 
compilation,  Dr.  Jones'  answers  were  somewhat  equivocal.  He  emphasized 
the  fact  that  they  were  the  Bureau's  own  figures  and  said  he  would  "rely 
upon  it  to  some  degree,"  but  would  also  want  to  look  at  calculations  similar 
to  others  he  had  made. 
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Difference  Capitalized 
at  Interest  Rate  for 
50  years  equals  Comparable 
Steam  Alternative 

Hydro  Plant  Investment 

Amount  Hydro  Plant  Investment 
Exceeds  Comparable  Steam 
Alternative 

(1)  .1%  of  hydro  plant  investment 

(2)  $3,583,429  divided  by   .03886549 

(3)  $4,043,295  divided  by   .05477674 

(4)  Total  cost  Yellowtail  Unit 

Less 
Crow  Land 


Non  Federal 
Federal  Project       Public  Project 

(3%)  (5%) 


$92,200,793(2)  $73,814,086(3) 

95,827,650(4)  101,000,000(5) 


3,626,857 


$92,200,793 

73,814,086 

100,192,000 


2,500,000 

Tourist  and  Recreation  Facilities        630,000 
Flood  Control  7,200,000 

Irrigation  720,000 


Sub  total  $11,050,000 

Balance  $89,142,000 

Interest  during  Construction  (7.5%)      6,685,650 


Total  Hydro  Plant  Investment      $95,827,650 
(5)  Exhibit  11 


27,185,914 


(Ex.  50) 


It  will  be  noted  that  on  a  3  percent  federal  project, 
Patterson  arrives  at  a  hydro  plant  investment  of  $95,- 
827,650  as  opposed  to  Jones  $79,655,000  —  a  differ- 
ence of  $16,171,650.  This  results  from  (1)  the  inclusion 
of  engineering,  overhead  and  other  indirect  costs  at 
$17,413,000,   an  increase   of   $10,960,000   over   Jones' 
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$6,452,000;  (2)  the  inclusion  of  $6,685,650  interest 
during  construction ;  and  (3)  a  deduction  of  $11,050,000 
for  flood  control,  irrigation,  and  recreation,  an  in- 
crease of  $1,474,000  over  Jones'  $9,576,000. 

In  his  own  compilation,  Patterson  arrived  at  a  cost 
of  $111,360,000  for  a  single  purpose  hydro  project, 
based  on  Bureau  estimates,  as  of  August  8,  1958,  of 
$109,300,000  for  a  multi-purpose  project.  This  included 
interest  during  construction  in  the  amount  of  $10,123,- 
400,  computed  at  10  percent  of  total,  excluding  land 
and  land  rights.  On  the  basis  of  1963  budget  documents, 
Patterson  reduced  his  estimate  of  cost  for  a  single 
purpose  unit  to  $96,800,000.^ 


7.  On  the  basis  of  the  1963  budget  estmiates  for  a  miulti-purpose  project 
Patterson  arrived  at  an  investment  cost  of  $96,800,000  for  a  single  purpose 
hydroelectric  project  as  follows: 

Investment  cost  multi-purpose  project  $100,192,000 
Adjustments 

Land  and  land  rights  3,900,000 

Separable  flood  control  costs  exclusive 

of  land  and  land  rights  6,800,000 
Separable  irrigation  costs  exclusive  of 

Yellowtail  Camp  600,000 

Observation  building  130,000 

Recreational  development  500,000 

Rehabilitation  of  fish  65,000 

Yellowtail  Camp  203,000 


Total  adjustments  $  12,198,000 

Total  investment  cost  excluding  adjustments  87,994,000 

Interest  during  construction  8,799,400 


Total  $  96,793,400 

Use  $  96,800,000 

(Ex.  43) 
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Patterson  computed  the  cost  of  an  alternative  steam 
plant  at  $37,600,000,  as  follows : 


180,000  kw  at  $190 

(3  60,000  units,  which  he  testified  would  be  capable 
of  gross  continuous  capacity  of  205,000  kw) 

Substation  costs 

Land  Costs 

$34,200,000 

3,000,000 
400,000 

Total  $37,600,000 

(Patterson,  Direct  Testimony,  p.  61) 

Patterson  estimated  the  annual  expenses  for  the 
steam  plant  at  $2,579,915  and  for  the  hydro  plant  at 
$350,000,  resulting  in  a  difference  of  $2,229,715. 

Patterson  did  not  capitalize  this  amount  and  add  thq 
resulting  figure  to  the  cost  of  the  steam  plan,,  as  did 
the  Bureau  and  Jones.  Instead  he  figured  annual  de- 
preciation and  interest  costs  for  a  50-year  period.  For 
the  hydro  plant,  with  an  estimated  cost  of  $111,360,000, 
he  used  an  annual  depreciation  charge  of  $1,551,155, 
or  approximately  1.40  percent  of  the  gross  plant  in- 
vestment, basing  this  allowance  on  the  useful  life  of  the 
dam  and  reservoir  and  estimated  average  service  lives 
for  other  items  of  the  plant.  For  the  steam  plant,  with 
an  estimated  investment  of  $37,600,000,  he  used  an 
annual  depreciaion  charge  of  $1,074,286,  or  approxi- 
mately 2.86  percent  of  the  gross  plant  investment, 
based  on  an  estimated  average  service  life  of  35  years. 

Starting  with  the  hydro  plant  investment  of  $111,- 
360,000  and  deducting  the  equal  annual  depreciation 
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charge  of  $1,551,155,  Patterson  determined  the 
amount  of  remaining  investment  for  each  year  of  the 
plant's  operation.  Applying  a  4  percent  interest  charge 
to  the  remaining  total  for  each  year,  he  determined  the 
amount  of  annual  interest.  Under  this  method,  in  the 
first  year  of  operation,  the  hydroelectric  plant  depre- 
ciation cost  was  $1,551,155,  the  interest  cost  $4,454,000, 
and  the  cost  of  operation  $350,000,  for  a  total  of  $6,355,- 
555.  For  the  steam  plant  operation  for  the  first  year, 
the  depreciation  cost  was  $1,074,286,  the  interest  cost 
$1,504,000,  and  the  operation  costs  $2,579,750,  for  a 
total  of  $5,158,001,  or  $1,197,554  less  than  the  annual 
cost  for  the  hydroelectric  plant. 

In  the  35th  year,  for  the  hydroelectric  plant  the  de- 
preciation cost  was  $1,551,155,  the  interest  cost 
$2,524,589,  and  the  operating  cost  $350,000,  for  a  total 
of  $4,425,744.  For  the  steam  plant,  depreciation  was 
$1,074,286,  the  interest  cost  $42,971,  and  the  operating 
cost  $2,579,715,  for  a  total  of  $3,696,962,  or  $728,782 
less  than  the  annual  cost  for  the  hydro  plant. 

Summarizing  the  present  worth  of  the  annual  cost 
for  each  plant  for  the  50-year  period  resulted  in  costs 
of  the  hydroelectric  plant  of  $16,660,700  more  than  for 
the  steam  electric  plant. 

Patterson  also  made  comparisons  on  the  basis  of  con- 
tinued inflation  trends,  and  used  a  second  method, 
which  he  termed  practical  financing.  The  following 
table  shows  the  results  of  those  computation : 
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Excess  Cost  of  Hydroelectric  Plant 
Over  Steam  Electric  Plant 


With 

Equal  Weighting 

Present 

Continued 

of  Present  Cost 

Cost 

Inflation 

Levels  &  Continued 

Levels 

Trends 

Inflation  Trends 

Amortization  and  Interest 

Fixed  Charges  on  the  Basis 

of  Equal  Annual  Depreciation 

over  the  Expected  Service 

Life  of  the  Facilities 

with  Annual  Interest  Costs 

Computed  on  the  Remaining 

Value  of  the  Investment        16,660,700  2,259,000 

Practical  Financing 

Fixed  Charges  on  the  Basis 

of  Securities  Necessary  to 

Finance  the  Construction 

and  Continued  Operation 

of  the  Facilities  22,539,100  8,180,100 


9,459,850 


15,359,600 

(Ex.  27) 


Jones  contended  that  Patterson 's  procedures  for  cal- 
culating present  values  over  a  50-year  period  were. 
erroneous  in  that :  (1)  It  is  impossible  to  estimate  with, 
accuracy  the  annual  costs  for  each  of  50  years,  since 
this  would  necessitate  knowing  the  replacement  cost 
for  each  hypothetical  plant  rather  than  using  broad 
averages  of  service  lives  of  equipment;  (2)  Patterson 
failed  to  consider  the  value  of  the  remaining  undepre- 
ciated hydroelectric  plant;  (3)  The  inability  to  detail 
year  by  year  the  replacement  requirements  of  a  steam 
plant  and  failure  to  take  into  account  the  fact  that  a 
steam  plant  requires  more  replacements  than  a  hydro 
plant  in  the  earlier  years  of  the  50-year  analysis ;  (4) 
Patterson's  reliance  upon  a  name  plate  rating  of  180,- 
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000  kilowatts  to  provide  a  continuous  capability  of 
205,000  kilowatts  for  a  steam  plant,  since  a  hydro  plant 
also  has  a  greater  peaking  capability  than  its  name- 
plate  rating. 

Using  data  from  Patterson's  exhibits  and  making 
what  he  deemed  necessary  adjustments,  Jones  arrived 
at  the  following  results : 

Example  of  Use  of  Present  Worth  of  Average  Revenue  over  50  Years 


50-Year 

Total 

Annual  Cost 

50-Year 

Average 

Annual  Cost 

Present  Worth  of 

Annuity  at  4%  of 

50- Year  Average 

Annual  Costs 

Without  Inflation 

Hydro  Plant 
Steam  Plant 

$ 

219,244,175 
227,820,032 

235,944,400 
290,155,878 

$ 

4,384,884 
4,556,401 

4,718,888 
5,803,118 

$ 

94,196,078 
97,880,606 

Steam  excess  over 
Hydro 
With  Inflation 

Hydro   Plant 
Steam  Plant 

3,684,528 

101,372,096 
124,952,737 

Steam  excess  over 
Hydro 

23,580,641 

Average       3,634,528  + 

23,580,641  —  13,632,584 

(Ex.  59) 


Example   of   Consideration   of    Present   Worth 
of  50th  Year  Undepreciated  Plant 


Without  Inflation 

Hydro    Plant 
Steam  Plant 


Present  Worth 
of  50  Year 
Annual  Cost 

$ 

105,369,425 
103.441,368 


Deduct 
Present  Worth 
of  Undepreci- 
ated Plant 


7,538,104 
3,383,999 


Net  Present 
Worth  of  50 
Year  Costs 


97,830,721 
100,057,369 
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steam  excess  over 

Hydro 

2,226,648 

With  Inflation 

Hydro   Plant 

109,717,314                  8,732,713 

100,984,601 

Steam   Plant 

122,324,444                  4,793,784 

117,530,660 

Steam  excess  over 

Hydro 

16,546,059 

Average       2,226,648  + 

16,546,059  —  9,386,354 

(Ex.  60) 

Plaintiff's  counsel  in  their  reply  brief  contend  that 
if  Patterson  had  "modernized  his  assumptions"  in 
Exhibit  50,  he  "would  have  concluded  that  the  Yellow- 
tail  site  was  worth  at  least  $5,706,000,"  instead  of 
having  a  negative  value  of  $3,626,857.  The  computa- 
tions are  summarized  as  follows: 


steam  Construction  Cost  at  $160/kw 
Steam  Annual  Costs 
Certain  Hydro  Annual  Costs 

Difference  between  Steam  and  Hydro 
Capitalized  Difference  at  .03886549 
Hydro   Plant   Investment 

Excess  of  Steam  Plant  Alternative  —  $  3,626,857  $    5,706,350  » 

(Plaintiff's  Reply  Brief  p.  14) 

Through   different   approaches.   Tower   arrived   at 
values  of  the  dam  site   ranging   from  $1,300,000   to 


Patterson 

Revised 

$32,000,000 

$  33,600,000 

4,154,257 

4,517,000  8 

570,828 

570,823 

$  3,583,429 

$    3,946,172 

$92,200,793 

$101,534,000 

95,827,650 

95,827,650 

8.  In  revising  the  annual  costs  for  steam,  plaintiff  increased  Patterson's 
costs,  discredit  the  conclusions  of  the  other  party's  experts  and  arrive  at 
widely  divergent  figures. 

9.  This  illustrates  how  both  sides,  by  changing  a  few  basic  assumptions  in 
estimate  of  operation  and  maintenance  from  $2,553,000  to  $2,835,000,  interim 
replacement  from  $113,000  to  $118,000,  depreciation  from  $529,237  to  $556,000, 
and  interest  from  $960,000  to  $1,008,000. 
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$1,540,000,  but  testified  that  he  would  "prefer  to  attach 
no  jDarticular  significance  to  either  (figure)  other 
than  to  say  that  they  are  indicative  of  the  fact  that 
the  power  site  value  properly  creditable  to  the  Crow 
Indian  Tribe  on  the  basis  of  a  single-purpose  power 
project  analysis  is  less  than  $2.5  million."  Jones  sub- 
mitted what  he  considered  necessary  adjustments  in 
Tower's  computations,  which  Jones  concluded  would 
justify  a  payment  of  at  least  $12,500,000.'° 

Each  side  has  been  more  persuasive  and  convincing 
in  showing  the  fallacies  in  the  methods  used  by  the  ex- 
perts for  the  other  side  than  in  defending  the  methods 
and  conclusions  of  its  own  experts.  Obviously,  if  Pat- 
terson and  Tower  are  correct  in  their  analyses  and  con- 
clusions, the  plaintiff  has  been  overpaid.  The  crux 
of  the  case  is  whether  the  plaintiff,  through  its  experts 
(including  revision  of  defendants  valuations),  has  as- 
sumed its  burden  of  showing  a  value  in  excess  of 
$2,500,000  and  if  so,  the  amount  thereof. 


10.  Tower  testified  that  the  best  possible  single-purpose  power  development 
would  be  a  400,000  kw  station  with  the  dam  at  elevation  3610.  He  computed 
the  value  of  the  site  to  the  Crows  on  the  basis  of  "net  benefits."  After  divid- 
ing the  net  benefits  equally  between  the  site  and  the  project,  he  computed 
the  Crows'  proportionate  share  of  the  site  benefits  at  31.3%  by  reason  of 
the  fact  that  the  tribal  lands  "comprise  only  slightly  more  than  31%  of  the 
total  land  necessary  for  the  project  development."  On  this  basis  he  arrived  at 
a  site  value  of  $1,280,000.  Increasing  the  tribal  share  from  31.3%  to  37.7% 
(and  assuming  "holdup"  prices  for  other  lands)  resulted  in  a  site  value  of 
$1,300,000.  A  similar  computation  at  37.7%  without  using  "holdup"  values 
resulted  in  a  site  value  of  $1,540,000.  Through  "revising"  Tower's  assumptions 
and  figures,  plaintiff's  experts  on  this  basis  arrived  at  a  valuation  in  excess 
of  $12,500,000.  In  addition  plaintiff  argues  that  a  dam  built  to  elevation  3610 
would  inundate  but  7088  acres,  so  that  the  taken  lands  would  "appear  to 
constitute  75%  of  all  acreage  required."  (Plaintiff's  Reply  Brief,  p.  86. 
referring  to  Ex.  31  (b).  Drawing  32.) 
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Plaintiff's  method  of  comparing  the  cost  of  Yellow- 
tail  with  a  steam  plant  alternative  is,  in  my  opinion, 
subject  to  the  fallacies  suggested  by  the  defendant,  i.e., 
the  failure  to  include  interest  during  construction, 
using  a  cost  for  engineering  and  overhead  substan- 
tially below  the  actual  cost  to  the  Government,  and  a 
low  capitalization  rate. 

With  respect  to  their  other  methods  of  valuation, 
the  plaintiff  contends  (1)  that  the  large  prospective 
earnings  from  the  Crow  Tribe's  development  of  the 
dam  site  establish  a  value  of  at  least  $13,000,000;  (2) 
that  applying  the  formula  negotiated  with  the  Portland 
General  Electric  Company  for  the  two  dam  Pelton- 
Round  Butte  Project  on  lands  of  the  Warm  Spring 
Indians  results  in  a  value  of  at  least  $11,500,000;  and 
(3)  applying  the  benefit-sharing  method  demanded  by 
the  Interior  Department  in  fixing  the  rental  to  be 
paid  the  Flathead  Indians  by  Montana  Power  Com- 
pany for  the  third  unit  of  Kerr  Dam  results  in  a  value 
of  over  $16,000,000. 

While  these  approaches  were  proper,  I  am  com- 
pelled to  conclude  that  they  are  of  limited  value  in 
determining  the  dam  site  value.  From  the  evidence  as 
a  whole,  I  am  unable  to  find  that  as  of  July  15,  1958, 
or  today,  there  was  any  reasonable  prospect  of  the 
Crow  Tribe  developing  a  single-purpose  power  project ; 
nor  is  there  any  evidence  that  any  private  utility  was 
interested  in  doing  so.  The  only  feasible  project  was 
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the  multi-purpose  dam,  which  the  United  States  is 
in  fact  constructing. 

Acceptance  of  the  contentions  of  the  Government 
and  the  testimony  of  its  experts  in  their  entirety  might 
raise  a  serious  question  of  the  economic  feasibility  of 
the  construction  of  Yellowtail  by  the  Government  as 
well  as  anyone  else.  The  Government,  however,  is  in 
fact  constructing  the  dam  and  presumably  considers  it 
an  economically  sound  venture.''  The  Crow  Tribe 
is  entitled  to  just  compensation  for  the  site  which  is 
being  used  in  the  construction  of  the  dam. 

The  dual  role  of  the  Government,  and  particularly 
the  Department  of  Interior,  in  the  acquisition  of  this, 
dam  site  was  considered  in  the  condemnation  action 
(162  F.  Supp.  108,  at  117,  118).  As  set  forth  in  that 
opinion,  the  Secretary  of  the  Interior  and  the  Depart- 
ment's Solicitor,  in  expressing  their  views  on  the  ori- 
ginal bill  to  compensate  the  Crow  Tribe  for  the  Yellow- 
tail  dam  site,  recognized  that  the  Department's  rela- 
tionship with  the  Tribe  is  in  many  respects  analogous 
to  a  trustee.  At  the  same  time,  in  acquiring  the  rights 
of  the  Tribe,  the  Government  has  contended  that  water 
power  value  may  not  be  allowed  and  that  just  com- 
pensation must  be  limited  to  what  in  effect  would  be 


11.  In  many  respects  I  find  it  difficult  to  reconcile  the  Government's  evi- 
dence and  contentions  in  this  case  with  statements  made  to  Congress  and 
press  and  magazine  articles  emphasizing  the  importance  and  value  of  the 
dam,  site. 
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a  nominal  value  for  grazing  and  timber  purposes. ''^ 
The  situation  was  summarized  by  the  Solicitor: 
"***  it  is  a  very  profound  question  and,  to  these  Crow 
Indians  a  very  vital  legal  question,  as  to  whether  or 
not  this  power-site  feature  is  a  compensable  item.  If 
it  is,  they  get  a  lot  of  money;  in  anybody's  language 
they  get  a  lot  of  money.  If  it  is  not,  if  you  are  going  to 
step  in  there  and  condemn  the  land  and  only  pay  the 
naked  land  value,  then,  Senator,  so  far  as  the  Depart- 
ment is  concerned,  and  as  the  guardian  of  Indian  af- 
fairs, I  think  we  all  would  hesitate  to  do  that."^^ 

The  Department  of  the  Interior  has  been  zealous, 
and  properly  so,  in  making  certain  that  the  Indian 
tribes  owning  the  lands  in  the  Pelton-Round  Butte  and 
Kerr  projects  received  full  rental  value  for  their 
power  sites.  As  set  forth  supra,  it  is  difficult  in  this 
case  to  draw  any  exact  analogy  with  either  of  those 
projects  by  reason  of  many  dissimilarities,  and  the 
evidence  accordingly  is  of  limited  value.  The  Govern- 
ment's representation  of  the  Indian  tribes  in  these 
rental  projects  does,  however,  manifest  a  policy  to 


12.  Roger  C.  Theusen,  land  appraiser  for  the  Department,  testified  that  the 
market  value  of  the  lands  acquired  from  the  Crow  Tribe  as  of  July  15,  1958, 
was  "$39,750  for  the  5,677.94  acres."  This  approach  appears  inconsistent  with 
the  provision  of  Section  10  of  the  Crow  Allotment  Act  of  1920  that  the  lands 
"chiefly  valuable  for  the  development  of  water  power  shall  be  reserved 
from  the  allotment  or  other  disposition  for  the  benefit  of  the  Crow  Tribe 
of  Indians." 

13.  From  testimony  of  Solicitor  of  the  Interior  Department  before  the  Senate 
Committee  on  Interior  and  Insular  Affairs  (84th  Cong.  1st  Sess.)  at  hearings 
on  "Yellowtail  Dam  —  Hardin  Unit,  Montana,"  pp.  107-108,  Dec.  9,  1955.  See 
also  footnotes  12  and  14  at  pp.  117,  118,  162  F.  Supp. 
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make  certain  that  the  Indians  receive  full  value  for 
their  property  rights  in  any  dealings  with  private 
utilities.  The  Crow  Tribe  is  entitled  to  the  same  con- 
sideration in  this  action. 

There  is  disagreement  as  to  the  installed  generating 
capacity  of  the  dam.  The  Definite  Plan  Report  (Vol.  I, 
p.  19)  states  that,  "The  required  installed  capacity  to 
provide  for  normal  peaking  would  be  about  130,000 
kilowatts.  However,  with  a  present  and  growing  short- 
age of  peaking  capacity  for  other  systems  to  be  inter- 
connected with  Yellowtail  it  is  proposed  to  increase 
the  installed  capacity  to  200,000  kilowatts."  Plaintiff 
argues  in  its  brief  that,  "The  dam  now  is  obviously 
planned  as  a  260,000  kw  power  plant."  In  disputing 
this  figure  defendant  states  that  it  does  not  know  the 
source  of  plaintiff's  information,  that  in  any  event  it 
is  hearsay,  and  that  "at  least,  the  officials  in  the 
Bureau  and  in  Washington  state  that  they  have 
not  been  so  advised."  Yet,  in  a  press  release  on 
August  17,  1963  (approximately  three  months  after 
the  last  brief  was  filed)  the  Regional  Director  in  Bil- 
lings is  quoted  as  saying  that  the  plans  have  changed 
to  increase  the  capacity  to  250,000  kw.^"* 


14.  The  news  story  reads  in  pertinent  part:  "Yellowtail  Dam  is  going  to  get 
more  muscle.  About  20  per  cent  more  than  in  original  plans,  Bruce  Johnson, 
of  Billings,  Region  6  director  for  the  Bureau  of  Reclamation,  said  Friday. 
Plans  have  been  changed  to  increase  the  dam's  installed  generating  capacity 
to  250,000  kilowatts."  (BilUngs  Gazette,  August  17,  1963,  p.  5.)  An  article  on 
"The  Missouri  Basin's  Best  Dam"  in  August  29,  1963  issue  of  Engineering 
News  Record  also  states  that  the  powerhouse  capacity  will  be  250,000  kw. 
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While  it  is  true,  as  defendant  contends,  that  this  is 
hearsay,  it  is  difficult  for  the  court  to  conclude  that  the 
dam  has  a  capacity  of  200,000  kw  when  a  responsible 
official  of  the  Government,  prior  to  the  court's  opin- 
ion, issues  a  press  release  that  the  capacity  has  been 
increased  to  250,000  kw.  Obviously,  the  increase  of 
capacity  from  200,000  to  250,000  kilowatts  with  little, 
if  any,  additional  cost  would  result  in  an  increase  in 
the  value  of  the  site.  It  is  impossible  from  the  evidence 
to  determine  any  precise  amount  or  percentage  of  in- 
crease in  site  value. 

Whatever  the  generating  capacity,  it  seems  clear  that 
Yellowtail  is  being  constructed  primarily  as  a  peaking 
plant.  The  stipulation  (par.  18,  pp.  13-14)  contains 
the  following : 

"It  was  evident,  however,  that  due  to  the  high 
head  available  and  the  advantages  of  a  short  pen- 
stock installation,  the  Yellowtail  Dam  afforded  an 
opportunity  to  install  additional  firm  peaking 
capacity  economically***. 

"Design  of  the  powerplant  was  based  on  operat- 
ing the  reservoir  at  sufficiently  high  levels  to 
assume  full  peaking  capacity  from  the  powerplant 
at  practically  all  times.***" 

In  the  Government's  brief  (p.  46)  it  is  stated: 
"Furthermore,  the  annual  kwh  which  can  be  produced 
at  the  hydro  plant  on  this  site  is  entirely  dependent 
on  the  stream  flow  and  the  storage  of  water.  The  plant 
is  designed  for  peaking  capacity  only."  (Emphasis 
added.) 
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Plaintiff  argues  that  the  peaking  capability  renders 
the  power  more  valuable.  There  is  substantial  testi- 
mony that  the  peaking  capability  of  a  hydro  plant 
like  Yellowtail  commands  a  higher  value  (by  5  to 
10  percent)  than  the  peaking  capability  of  a  steam- 
electric  plant.  ^^  Defendant,  in  its  brief,  recognizes 
that  "peaking  power  may  have  a  unique  value  within 
a  system." 

The  basis  for  an  adjustment  in  favor  of  Yellowtail 
by  reason  of  its  peaking  capability  is  also  found  in 
Bureau  of  Power  Technical  Memorandum  No.  1  (Ex. 
63)  where  under  the  title  "Hydro-Steam  Capacity 
Value  Adjustment"  (p.  7-8)  it  is  said  in  part: 

^^ Some  hydroelectric  plants  are  particularly  well 
adapted  for  serving  peak  loads  ***  Under  favor- 
able water  conditions  they  may  supply  capacity 
in  excess  of  their  dependable  capacity,  making 
possible  savings  in  over-all  system  costs.  Also,  in 
contrast  to  the  relatively  simple  hydroelectric 
plant  involving  rugged  machinery  operating  at  low 
speeds  and  temperatures,  the  modern  steam-electric 
plant  is  an  intricate  and  complex  mechanism  in- 
volving high-pressure,  high-speed,  and  high-tem- 
perature equipment,  and  it  is  subject  to  more 
equipment  outages  for  maintenance  and  repair. 
These  considerations  and  others  less  tangible  are 


15.  Dr.  Jones,  on  cross  examination  (Tr.  p.  104)  explained  the  value  in  these 
terms:  "(K)ilowatt  hours  don't  have  the  same  value  for  many  reasons.  One 
important  factor  is  where  are  the  kilowatt  hours  located?  What  market  are 
they  being  sold  at?  Another  one  is  where  are  the  kilowatt  hours  located  in 
the  load  curve?  Are  these  base  load  kilowatt  hours  or  are  they  kilowatt 
hours  which  are  available  to  serve  peak  loads,  which  are  far  more  valuable 
kilowatt  hours  than  base  load  kilowatt  hours." 
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difficult  to  evaluate,  so  are  matters  which  must  be 
determined  largely  by  the  engineer's  judgment. 
Frequently,  consideration  of  these  factors  will  in- 
dicate that  a  credit  to  the  hydroelectric  project  is 
warranted.  The  hydro-steam  capacity  value  adjust- 
ment may  range  up  to  the  equivalent  of  ten  percent 
of  the  at-market  cost  of  steam- electric  power,  hut 
is  normally  equivalent  to  about  five  percent  of 
such  cost.''  (Emphasis  added.) 

Plaintiff's  contention  that  it  would  have  been  prac- 
ticable for  the  Crow  Tribe  itself  to  build  a  power  plant 
at  Yellowtail  is  predicated  in  large  part  upon  the  sale 
of  the  power  at  an  average  price  of  8.55  mills.  It  is 
argued  that,  by  reason  of  the  peaking  capability,  in- 
vestor owned  utilities  in  the  area,  and  particularly 
Montana  Power  Company,  would  be  willing  to  pur- 
chase power  at  this  price  even  though  the  going  rate 
is  substantially  less  and  although  a  steam  plant  might 
produce  power  at  a  lower  cost. 

In  the  preparation  of  their  expert  testimony,  both 
Krug  and  Patterson  testified  as  to  conversations  with 
officials  of  Montana  Power  Company  regarding  that 
company's  willingness  to  purchase  Yellowtail  power. ^® 
There  is  no  convincing  evidence,  however,  that  Mon- 


16.  This  testimony  was  not  received  as  direct  or  independent  evidence  of 
what  Montana  Power  Company  would  pay  for  power,  but  simply  in  explana- 
tion of  the  factors  the  expert  witnesses  took  into  consideration  in  arriving  at 
their  conclusions.  As  the  court  said  in  United  States  v.  Delano  Park  Homes, 
2  Cir.  1944,  146  F.  2d  473,  475,  "It  is  just  because  he  is  an  expert,  and  for 
that  reason  able  to  give  its  proper  weight  to  all  data,  that  he  is  allowed  to 
appraise  the  property  at  all."  See  also  United  States  v.  Land  in  Dry  Bed 
of  Rosamond  Lake,  Cal.,  S.D.  Calif.  1956,  143  F.  Supp.  314;  and  United  States 
V.  70.39  acres  of  land,  S.D.  Calif.  1958,  164  F.  Supp.  451,  489. 
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tana  Power  or  any  other  investor  owned  utility  would 
pay  8.55  mills  if  the  alternative  cost  through  a  steam 
plant  would  be  substantially  less  than  that  amount. 

Mr.  Krug  testified  on  direct  examination  that  "the 
private  power  companies  would  be  delighted  to  buy 
all  of  the  power  from  Federal  power  projects  at  their 
best  alternative  cost."  (Tr.  p.  189).  In  rebuttal  he 
referred  specifically  to  a  conversation  with  the  presi- 
dent of  Montana  Power  Company,  as  follows: 

"A.  As  you  recall,  Mr.  Wheeler,  I  had  a  dis- 
cussion with  Mr.  Corette,  the  president  of  Mon- 
tana Power  Company,  and  you  were  present.  I 
asked  him  specifically  whether  his  company 
would  buy  all  of  the  Yellowtail  capacity  and 
energy  at  a  cost  to  them  equal  to  their  own  alter- 
native cost  for  this  capacity  and  energy.  I  believe 
I  stated  in  my  direct  testimony  that  he  gave  me 
several  reasons.  I  recall  among  them  (a)  that 
they  needed  this  Yellowtail  capacity  and  energy 
for  their  expected  load  growth,  (b)  that  they 
were  anxious  to  do  everything  they  could  to  en- 
courage the  development  of  Yellowtail,  and  (c) 
they  would  like  to  have  this  Yellowtail  power 
moving  over  their  integrated  transmission  net- 
work." (Rebuttal  Testimony  of  Krug,  p.  2) 

While  it  is  clear  that  the  private  utilities  would  pur- 
chase Yellowtail  power  at  their  "best  alternative  cost," 
nowhere  in  Mr.  Krug's  testimony  does  it  appear  that 
he  discussed  with  any  official  of  Montana  Power  Com- 
pany what  the  alternative  cost  might  be,  or  more  spe- 
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cifically  whether  Montana  Power  would  pay  8.5  mills 
for  the  Yellowtail  power.  ^^ 

Mr.  Patterson  testified  that  in  a  conversation  with 
Mr.  Woy,  rate  engineer  for  Montana  Power  Company, 
Woy  "positively  stated  that  he  would  not  be  interested 
in  power"  at  8.55  mills  per  kilowatt  hour.  There  is 
some  disagreement  regarding  the  purport  of  this  con- 
versation. It  seems  advisable  accordingly  to  quote  the 
pertinent  cross  examination  of  Mr.  Patterson: 

"Q.  Mr.  Patterson  would  you  tell  me  pre- 
cisely what  question  you  addressed  to  Mr.  Woy  ? 

A.  I  will  as  well  as  I  can  recall.  I  believe  my 
question  to  Mr.  Woy  was  that  we  were  engaged 
in  a  discussion  of  alternative  power  available 
from  a  proposed  steam  plant  in  this  area  in  this 
case,  and  we  were  interested  in  knowing  whether 
his  company  would  purchase  any  of  that  power 
and  the  extent  of  course  of  their  interest.  And  his 
answer  was  that  he  would  not  be  interested  in 
any  power  at  8V2  mills  under  such  a  situation 
at  all. 

Q.  Now  was  this  referring  to  Yellowtail  I 


17.  On  cross  examination,  Mr.  Krug  testified: 

"Q.  Have  you  actually  inquired  of  anybody  as  to  whether  they  would  be 
in  the  market  for  power  produced  at  Yellowtail,  for  instance,  on  the 
basis  of  payment  of  SVa  mills  for  kilowatt  hour? 

A.  I  have  inquired  as  to  whether  the  utilities  in  this  area  would  pay  if 
they  —  would  buy  if  they  could  all  of  the  power  at  Yellowtail  for  their 
alternate  cost  of  steam,  and  the  answer  is  yes,  they  would  if  they  could. 

Q.  Did  you  inquire  what  the  alternate  cost  of  steam  was? 

A.    I  think  the  alternate  cost  of  steam  we  have  developed  is  right.  ***" 
(Tr.  p.  193.) 
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A.  It  was  with  his  knowledge  that  we  were 
talking  about  the  Yellowtail  situation. 

Q.  I  thought  you  said  you  asked  him  about  a 
steam  plant? 

A.  I  did.  I  said  we  were  in  the  Yellowtail  case 
and  involved  in  a  discussion  of  alternate  steam 
plant  analysis. 

Q.  What  you  asked  him  was  if  he  would  be 
interested  in  buying  —  in  purchasing  any  power 
produced  at  a  steam  plant  at  8%  mills,  is  that 
correct  I 

A.  That  is  what  it  amounts  to,  with  the  ad- 
dition of  the  words  which  I  have  related."  (Tr. 
pp.  636,  637.) 

In  his  rebuttal  testimony  Mr.  Krug  stated  that  "Mr. 
Patterson  did  not  ask  Mr.  Woy  the  proper  question," 
and  continued:  "As  I  recall  his  testimony,  he  inquired 
of  Mr.  Woy  whether  the  Montana  Power  Company 
would  be  interested  in  purchasing  the  energy  from  a 
steam  plant  at  8.55  mills  per  kilowatt  hour."  (Rebut- 
tal Testimony  of  Krug,  p.  2.)  I  do  not  construe  Mr. 
Patterson 's  testimony  as  limiting  his  conversation  with 
Woy  to  whether  Montana  Power  Company  would  be 
interested  in  purchasing  the  energy  from  a  steam  plant 
at  8.55  mills. 

The  question  of  what  Montana  Power  and  other  priv- 
ate utilities  would  pay  for  Yellowtail  power  could 
easily  have  been  resolved  by  calling  a  representative 
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of  the  companies  to  testify  at  the  trial.  This  was  not 
done.  Mr.  Krug's  testimony  regarding  his  conversa- 
tion with  the  President  of  Montana  Power  referred 
to  the  indefinite  phrase  ''alternative  cost,"  and  there 
is  no  suggestion  that  a  price  of  8.55  mills  was  even 
discussed. 

While  it  is  clear  that  the  power  produced  would 
have  an  additional  value  because  of  the  peaking  cap- 
acity of  Yellowtail  and  that  this  value  must  inure  to 
the  benefit  of  the  Crow  Tribe  in  determining  just  com- 
pensation for  the  dam  site,  there  is  no  proof  which 
would  warrant  this  court  in  assuming  that  such  power 
could  be  sold  at  an  average  cost  of  8.55  mills  per  kilo- 
watt hour.^® 

Plaintiff  argues  that  the  Patterson  and  Tower  an- 
alyses and  valuations  disregard  the  non-power  benefits 
of  the  dam  and  assume  that  "the  power  producing 
dam,  which  inevitably  confers  other  benefits,  is  as 
limited  in  its  functions  as  the  steam  plant."  While 
Jones  and  Krug  considered  other  benefits  in  their 
ultimate  opinion  of  value,  they  did  not  attempt  any 
specific  segregation,  and  proof  is  lacking  as  to  any 


18.  There  is  no  evidence  of  any  sales  of  power  in  the  region  at  8.55  mills. 
There  is  evidence  of  sales  by  Montana  Power  Conmpany  at  rates  ranging 
from  4.6  mills  to  6.6  mills  and  sales  by  other  utilities  at  various  rates  up  to 
7.5  mills,  with  most  sales,  however,  substantially  below  that  rate. 
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precise  figures  which  may  be  attributed  to  specific 
benefits.'® 

With  reference  to  benefits  in  addition  to  power  gen- 
eration, Krug  testified : 

"A.  The  Yellowtail  project  is  being  constructed 
for  multi-purpose  operations  and  will  provide  sub- 
stantial benefits  for  irrigation,  flood  control,  silta- 
tion  control,  river  level  control,  additional  power 
generation  at  downstream  projects  and  other  pur- 
poses. The  federal  government  has  been  following 
the  policy  of  collecting  nominal  amounts  or  noth- 
ing whatsoever  for  these  various  benefits,  but  that 
does  not  make  them  any  less  real.  It  is  a  difficult 
matter,  however,  to  assign  a  specific  economic 
measure  to  these  benefits.  To  be  conservative  in 
this  case,  I  have  not  assigned  to  them  any  weight 
in  reaching  my  judgment  as  to  the  value  of  the 
Crow  Tribal  lands  taken  for  the  damsite  and 
reservoir."  (Direct  Testimony  of  Krug,  p.  13.) 

Krug  called  attention  also  to  the  fact  that  the  project 
will  provide  recreational  attractions  as  soon  as  the 
reservoir  is  filled.^^ 


19.  This  was  recognized  by  plaintiff  in  its  pretrial  brief  (p.  14);  "We  by  no 
means  suggest  that  an  expert,  however  competent,  should  undertake  to 
assign  a  specific  money  sum  to  each  element  of  economic  value,  and  then 
aggregate  their  sums.  .  .  .  Rather,  competent  experts  should  be  permitted 
to  express  an  over-all  opinion  on  value  after  taking  into  account  all  relevant 
factors  ..." 

20.  Jones  testified  in  pertinent  part:  "A.  .  .  .  Yellowtail  is  designed  as  a 
multi-purpose  project  to  provide  for  flood  control,  irrigation,  recreation,  im- 
provement of  fish  and  wildlife  habitat,  and  others.  Some  of  these  other 
benefits  are  obtained,  in  part,  at  the  expense  of  the  production  of  electric 
energy.  ...  In  other  words,  if  Yellowtail  Dam  and  reservoir  were  operated 
solely  in  order  to  maximize  power  production,  the  output  would  be  greater 
than  is  currently  estimated  from  the  Bureau's  multi-purpose  project  and 
reflected  in  the  Bureau's  estimate  of  power  benefits."  (Direct  Testimony 
of  Jones,  p.  64.) 
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In  view  of  the  lack  of  testimony  as  to  precise  segre- 
gated values  on  non-power  benefits,  it  seems  advisable 
to  quote  from  the  Definite  Plan  Report,  with  particular 
reference  to  irrigation  and  recreational  benefits.  On 
irrigation  benefits  the  Report  reads  in  part : 

"The  (Yellowtail)  Unit  is  virtually  indispensable 
to  development  of  the  Hardin  Unit  for  the  irriga- 
tion of  more  than  44,000  acres  of  new  land,  as  well 
as  numerous  proposed  pumping  units  dependent 
upon  a  source  of  low-cost  power.  In  addition  to 
providing  such  power  for  many  of  the  28  pumping 
Units  of  the  Missouri  River  Basin  Project  remain- 
ing to  be  developed  along  the  Yellowstone  River, 
the  water  supply  for  20  of  these  Units  lying  below 
the  mouth  of  the  Big  Horn  River  will  be  improved 
by  the  effect  of  stream  flow  regulation  and  silt 
retention  at  Yellowtail.  Any  appreciable  future 
increase  in  irrigation  along  the  lower  reaches  of 
the  Yellowstone  River  will  be  dependent  upon  up- 
stream storage,  a  portion  of  which  will  be  provided 
at  Yellowtail,  to  prevent  river  stages  from  falling 
below  diversion  inlets  in  periods  of  low  flow." 
(Vol.  I  at  p.  1) 

*       -x-       * 

"A  number  of  desirable  irrigation  pumping  units 
along  the  Yellowstone,  Tongue,  and  Powder  Rivers 
cannot  be  undertaken  without  such  a  source  of 
power,  as  the  practical  limit  on  transmission  dis- 
tance from  the  Fort  Peck  Project  has  been  reached 
in  this  area.  Several  pumping  units  along  the  Big 
Horn  River  in  northern  Wyoming  will  also  be 
dependent  upon  Yellowtail  power  when  the  output 
of  the  Boysen  Power  Plant  is  absorbed  by  its 
closer  markets.  Irrigable  areas  thus  involved  along 
the  four  streams  total  more  than  180,000  acres." 
(p.  2) 
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"Thousands  of  acres  of  excellent  land  lie  close  to 
the  river,  which  has  an  abundant  annual  supply 
of  water.  With  storage  regulation  this  land  can  be 
irrigated  and  made  more  productive  and  virtually 
free  from  the  threat  of  drought.***  Hydroelectric 
power  is  needed  for  irrigation  pumping,  domestic, 
industrial,  and  municipal  uses,  and  the  necessary 
storage  regulation  can  readily  be  used  or  aug- 
mented to  provide  for  needed  flood  control,  silt 
retention,  improvement  of  fish  and  wildlife  re- 
sources, and  recreational  opportunities."  (p.  11) 

*     *     * 

"From  the  standpoint  of  physical  resources, 
Hardin  Unit  lands  constitute  one  of  the  largest 
and  best  areas  remaining  available  for  irrigation 
development  in  the  Missouri  River  Basin.  Soils 
are  alluvial,  deep,  properly  permeable,  friable, 
generally  underlain  by  gravel,  and  have  good  prod- 
uctive capacity.  Leveling  requirements  will  be 
moderate  and  surface  and  sul)surface  drainage 
conditions  are  generally  good."  (p.  48) 

The  parties  have  stipulated  (par.  15)  that,  "Yellow- 
tail  Dam  and  Reservoir  will  make  possible  irrigation 
downstream  therefrom";  and  that  "The  physically- 
associated  irrigation  project  ***  will  irrigate  about 
45,800  acres  of  bench  land  just  downstream  from  the 
dam  ***."  The  stipulation  continues;  "The  basic  con- 
cepts followed  in  the  financial  evaluation  of  the  Yellow- 
tail  development,  as  at  all  other  developments  which 
are  a  part  of  the  Missouri  River  Basin  Project,  has 
been  that  each  hydroelectric  unit  will  contribute  to  the 
development  of  irrigation  (pumping)  equally,  by  as- 
sociating a  portion  of  the  installed  capacity  in  each 
generating  unit  with  peak  demand  of  irrigation  pump- 
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ing  power  requirements,  at  the  generator,  in  the  pro- 
portion that  the  estimated  maximum  irrigation  pump- 
ing power  demand  in  the  Basin  relates  to  the  ultimate 
installed  generating  capacity  with  full  development  of 
the  natural  resources  as  contemplated  at  the  time  in 
question.  In  1959,  this  relationship  resulted  in  some 
22  percent  of  the  installed  generating  capacity  being 
associated  with  irrigation  pumping  demand  require- 
ments. ' ' 

The  Definite  Plan  Report  contains  the  following  ref- 
erence to  recreational  benefits: 

''The  proposed  Yellowtail  Reservoir,  because  of 
its  outstanding  scenic  character  and  excellent  fish- 
ing potentialities,  is  expected  to  influence  a  size- 
able area  in  southern  Montana  and  northern  Wy- 
oming. It  should  also  attract  a  considerable  number 
of  tourists  passing  on  U.  S.  Highway  10,  310,  and 
87,  and  Wyoming  State  Highway  14. 


"The  total  expected  annual  use  from  outside  the 
local  zone  has  been  estimated  at  25,000  visitors." 
(p.  82) 

"Tangible  primary  benefits  would  accrue  from 
the  direct  sale  of  commodities,  food,  equipment 
and  clothing,  and  from  services  such  as  transpor- 
tation, employment  of  guides,  and  provisions  for 
shelter  and  lodging.  Less  tangible  but  nonetheless 
valuable  benefits  would  accrue  from  certain  reve- 
nues from  increased  taxes  in  higher  land  values, 
licenses,  leases,  and  similar  items.  Monetary  eva- 
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luation  of  recreational  benefits  is  difficult,  how- 
ever, if  not  impossible."  (p.  83)^' 

The  Grovernment  conceded  in  its  pretrial  brief  that 
if  dam  site  value  may  be  considered  at  all,  values  which 
may  arise  from  the  use  and  availability  of  the  Yellow- 
tail  site  "for  power  production,  irrigation,  domestic 
water  supply  and  recreation"  may  be  considered  to 
the  extent  that  these  values  are  based  upon  values 
which  a  private  developer  could  realize.  The  Govern- 
ment contends,  however,  that  plaintiff  is  not  entitled 
to  compensation  for  any  values  arising  from  flood 
control,  navigation,  silt  control  and  similar  values  cre- 


21.  During  the  time  the  court  has  been  working  on  this  opinion  there  have 
been  numerous  news  stories  relative  to  the  proposed  development  of  an 
extensive  recreational  area  at  the  Yellowtail  Dam  and  Reservoir  site.  For 
example,  a  news  dispatch  from  Washington  on  August  15,  1963,  reads  in 
part: 

"The  proposed  Big  Horn  Canyon  National  Recreation  Area  at  the 
Yellowtail  Dam  and  reservoir  site  would  cost  the  federal  government 
$7.7  million,  but  might  yield  as  much  as  $1  million  annually  in  benefits. 


"The  legislation  would  set  aside  63,287  acres  along  the  Big  Horn  River 
above  YellowtaU  Dam.  It  would  include  the  Big  Horn  Canyon,  47  miles 
long  with  cliffs  rising  800  to  2,000  feet.  It  would  cover  about  a  third  of 
the  195-mile  shoreline  of  Yellowtail  Reservoir." 

While  this  is  hearsay,  it  is  impossible  for  the  court  to  ignore  completely  the 
highly  publicized  value  of  the  site  for  recreational  purposes.  Moreover, 
defendant's  brief  on  navigability  (footnote  93)  invites  judicial  notice  "to  the 
experience  at  Hoover  Dam  where  a  great  new  recreational  industry  has  been 
built  as  the  result  of  the  dam  construction." 
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ated  by  the  Government's  demand.^^    There  is  merit 
in  the  Government's  position. 

As  counsel  for  plaintiff  suggest  in  their  post  trial 
brief  (p.  2),  the  "value"  of  lands  of  the  special  char- 
acter here  involved  must  be  determined  on  the  basis 
of  the  opinions  of  experts,  and  the  "expert's  ultimate 
opinion  is  to  be  weighed  and  evaluated  ***  in  the 
light  of  his  qualifications,  the  reasonableness  of  his 
methods,  and  the  quality  of  the  logic  with  which  he 
supported  his  opinion."  I  agree.  I  consider  all  of  the 
expert  witnesses  here  well  qualified.  Unfortunately, 
however,  I  cannot  accept  in  their  entirety  the  conclu- 
sions of  any  one  expert.  Nor  is  this  the  type  of  case 
where  it  is  possible  to  modify  specific  estimates  of 
costs,  values  and  other  factors  considered  by  the  ex- 
perts and  arrive  at  specific  findings  accordingly.  There 
are  too  many  interrelated,  complicated,  intangible  and 
uncertain  factors  of  value  and  too  many  methods  of 
using  those  factors.^^  All  the  court  can  do  is  evaluate 
as  fully  and  fairly  as  possible  both  the  stipuluated 


22.  Counsel  for  plaintiff  contend  that  flood  control  may  serve  "as  the  basis 
for  reimbursement  from  the  Government  in  accordance  with  proclaimed 
national  policy."  (Reply  Brief,  p.  16.)  Jones  testified  regarding  three  instances 
where  non-federal  public  agencies  were  reimbursed  for  flood  control  benefits 
and  Patterson  was  familiar  with  one  such  case.  On  the  other  hand,  Tower 
testified  that  some  hcense  projects  have  to  bear  these  burdens  without  re- 
compense. I  cannot  find  that  plaintiff  has  shown  an  established  national 
policy  of  reimbursement  for  flood  control  benefits. 

23.  Plaintiff  suggests  in  its  reply  brief  (p.  15)  that,  "The  re-analysis  of  all 
the  hundreds  of  assumptons,  explicitly  and  implicitly  made  by  the  witnesses, 
is  beyond  the  legitimate  scope  of  a  reply  brief."  It  is  Ukewise  beyond  the 
scope  of  the  court's  opinion. 
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facts  and  the  expert  opinions  and  arrive  at  its  own  "in- 
formed guess ' '  of  the  fair  market  value  of  the  property 
taken. 

The  market  value  "may  be  deemed  to  be  the  sum 
which,  considering  all  the  circumstances,  could  have 
been  obtained  for  (the  property) ;  that  is,  the  amount 
that  in  all  probability  would  have  been  arrived  at  by 
fair  negotations  between  an  owner  willing  to  sell  and 
a  purchaser  desiring  to  buy."  While  the  court  may  not 
indulge  in  "mere  speculation  or  conjecture,"  the  de- 
termination must  "be  made  in  the  light  af  all  facts 
affecting  the  market  value  that  are  shown  by  the 
evidence  taken  in  connection  with  those  of  such  general 
notoriety  as  not  to  require  proof.  "^^ 

In  establishing  value  in  Indian  Claims  Commission 
cases,^^  neither  the  Commission  nor  the  courts  have 
attempted  to  allocate  acreage  or  total  valuations  among 
the  various  factors  considered.^®  Defendant  contends 
that  those  cases  are  inapplicable  since  awards  under 
the  Indian  Claims  Commission  Act  are  not  made  on  the 


24.  Olson  V.  United  States,  1934,  292  U.S.  246,  255-57,  54  S.  Ct.  704,  78  L.  Ed. 
1236.  See  also  Kimball  Laundry  Co.  v.  United  States,  supra;  United  States 
V.  Miller,  1943,  317  U.S.  369,  63  S.  Ct.  276,  87  L.  Ed.  336;  Mississippi  &  Rum 
River  Boom  Co.  v.  Patterson,  1879,  98  U.S.  403,  25  L.  Ed.  206,  208. 

25.  Claims  arising  under  the  Indian  Claims  Commission  Act  of  1946,  25  U.S.C. 
§70,  et  seq. 

26.  See,  for  example:  Rogue  River  Tribe  of  Indians  v.  United  States,  Ct.  CI. 
1950,  89  F.  Supp.  798,  803-07;  Alcea  Band  of  Tillamooks  v.  United  States, 
Ct.  CI.  1950,  87  F.  Supp.  938,  reversed  as  to  interest,  341  U.S.  48,  71  S.  Ct. 
552,  95  L.  Ed.  738;  Otoe  and  Missouri  Tribe  of  Indians  v.  United  States, 
Ct.  CI.  1955,  131  F.  Supp.  265,  290. 
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basis  of  "just  compensation,"  as  the  Act  refers  in- 
stead to  the  "quantum  of  relief."  The  courts  and  Com- 
mission in  the  Indian  Claims  Commission  cases,  how- 
ever, as  here,  were  confronted  with  the  difficulty  of 
segregating  values.  Accordingly,  they  simply  arrived 
at  a  dollar  per  acre  or  total  figure  which  fairly  con- 
sidered all  factors  deemed  relevant.  I  conclude  that  the 
same  practice  is  justified  in  this  case,  provided  the 
values  are  limited  to  those  which  a  non-governmental 
developer  might  reasonably  expect  to  realize  from  the 
development  of  the  site. 

This  case  is  unique  in  that  there  is  a  public  record 
of  past  negotiations  between  the  parties.  These  nego- 
tiations were  expressly  referred  to  in  both  the  House 
and  Senate  discussions  of  the  Conference  Report  on 
S.J.R.  12,  which  became  Public  Law  85-523.^7 

Long  prior  to  the  enactment  of  Public  Law  85-523, 
Congress  and  its  committees  were  concerned  with  the 
problem  of  compensating  the  Crow  Tribe  for  the  lands 
acquired.  For  many  years  the  Department  of  the  In- 
terior, through  its  Bureau  of  Reclamation,  negotiated 
with  representatives  of  the  Crow  Tribe.  The  results  of 
these  negotiations  were  reported  to  the  Senate  Com- 
mittee on  Interior  and  Insular  Affairs  at  a  hearing  on 
December  9, 1955.  At  that  hearing  the  committee  chair- 


27.  The  history  of  the  negotiations,  legislation,  and  litigation  relating  to 
compensation  of  the  Crow  Tribe  was  set  forth  in  detail  in  the  House  by  Con- 
gressman Haley,  one  of  the  House  Conferees,  and  Congressmen  Metcalf  and 
Anderson  of  Montana.  See  104  Cong.  Rec,  pp.  12975  to  12980. 
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man  expressed  the  concern  of  Congress  that  "the  Crow 
Indian  Tribe  *  *  *  receive  full  and  just  compensation 
for  rights-of-way  needed  for  Yellowtail  Dam  and 
Reservoir"  and  the  committee's  regret  that  "nego- 
tiations did  not  proceed  to  the  point  where  an  agree- 
ment could  be  reached."^® 

S.  J.  Res.  135  passed  by  the  84th  Congress,  2d 
Sess.,  provided  for  a  pajonent  of  $5,000,000  (after 
passing  the  Senate  for  this  amount,  reduced  in  the 
House  to  $1,500,000,  and  amended  to  the  Senate  figure 
by  the  Conference  Report).  As  noted  supra,  this  bill 
was  vetoed  by  the  President  on  June  6,  1956  (see  foot- 
note 3).  The  report  to  the  Senate  accompanying  S.  J. 
Res.  135  (Report  No.  1626)  recited  that  the  Crow 
Indian  Tribal  Council  on  January  11,  1956,  upon  the 
recommendation  of  its  consulting  engineer,  had  adopted 
a  resolution  offering  to  accept  $5,000,000  for  its  con- 


28.  It  appeared  fromi  a  report  of  Wilbur  A.  Doxheimer,  Commissioner  of 
the  Bureau  of  Reclamation,  that  a  15  man  special  committee  of  the  Tribe 
had  recommended  that  the  "Crow  Tribe  accept  $5  million  for  outright  sale 
of  the  right-of-way  lands"  or  that  they  "grant  a  60  year  lease  at  an  annual 
charge  of  $150,000."  The  Regional  Director  of  the  Bureau  had  advised  the 
committee  that  the  Bureau  would  prefer  a  lump  sum  payment,  and  that 
some  basis  would  be  necessary  to  justify  a  $5  million  payment.  He  pointed 
out  that  the  Bureau,  in  1951,  arrived  at  a  figure  of  $1V2  million.  This  allowed 
the  Indians,  for  tribal  lands,  one-third  of  the  power  site  value  and  allowed 
two-thirds  of  the  power  site  value  for  private  and  public  interest  lands.  The 
Regional  Director  proposed  a  three  man  appraisal  board,  which  the  nego- 
tiating committee  approved.  At  subsequent  meetings  of  the  Crow  Tribal 
Council,  however,  the  recommendations  of  the  committtee  were  rejected  and 
a  resolution  adopted  asking  for  an  annual  rental  of  $1  million  for  a  50  year 
period.  (Report  of  Hearing  on  Yellowtail  Dam  —  Hardin  Unit,  Montana 
before  the  Committee  on  Interior  and  Insular  Affairs,  U.S.  Senate,  De- 
cember 9,  1953,  Part  2.) 
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sent  to  the  transfer  of  the  right-of-way  for  the  dam 
and  reservoir.  The  Department  of  the  Interior  and 
Bureau  of  the  Budget  had  approved  the  sum  of 
$1,500,000.  The  Senate  committee  based  its  conclusion 
that  a  $5,000,000  payment  was  justified  in  part  upon 
a  comparison  with  the  rental  payments  made  for  Kerr 
Dam. 

The   Senate  version  of   S.J.R.   12  provided   for   a 
payment  of  $5,000,000.  The  House  reduced  that  amount 
to    $2,500,000.    The    Conference    Committee    Report, 
which  was  "intended  to  include  bo,th  just  compensation 
for  the  transfer  *  *  *  of  all  right,  title,  and  interest  of 
the  Crow  Tribe  in  and  to  the  Tribal  lands  *  *  *  and  a 
share  of  the  special  value  to  the  United  States  of  said 
lands  for  utilization  in  connection  with  its  authorized 
Missouri  River  Basin  project,   in  addition  to   other 
justifiable  considerations."  The  Act  further  provided 
that  in  any  suit  brought  for  an  additional  sum,  "no 
amount  in  excess  of  the  sum  above  stated  shall  be 
awarded  unless  the  court  finds  .that  the  whole  of  said 
sum  is  less  than  just  compensation  for  all  of  the  tribal 
right,  title,  and  interest  taken." 

In  a  statement  to  the  Senate  explaining  the  Con- 
ference Report,  Senator  Mansfield,  speaking  for  him- 
self and  Senator  Murray,  said  in  part : 

"The  provisions  of  Senate  Joint  Resolution  12 
as  reported  from  the  conference  appear  to  be  the 
most  reasonable  solution  possible  to  the  difficulties 
surrounding  the  transfer  for  the  title  of  these 
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Indian  lands.  I  have  always  felt  and  continue  to 
feel  that  the  Crow  Indians  deserve  a  settlement  of 
at  least  $5  million.  This  was  the  figure  agreed  to 
by  the  tribal  council,  approved  by  the  Senate  last 
year  and  endorsed  by  the  Congress  in  the  84th 
Congress.  In  addition  there  is  ample  support  for 
such  a  payment  based  on  engineering  and  legal 
data. 


"However,  to  insure  that  the  settlement  can  be 
made  expeditiously,  a  compromise  payment  of 
$2,500,000  to  the  Crow  Indian  Tribe  has  been 
agreed  to  by  the  conference.  The  provisions  of 
Senate  Joint  Resolution  12  set  this  payment  as  the 
floor  and  the  Crow  Tribe  may  appeal  to  the  court 
of  claims  of  the  district  court  in  Montana  for  ad- 
ditional compensation  based  on  power  site  values, 
no.t  now  considered  in  the  payment.  I  feel  that  the 
courts  will  have  an  obligation  to  award  the  tribe 
additional  compensation  based  on  the  recent  court 
decision  handed  down  by  Judge  William  Jameson 
in  the  Montana  District  Court. ^® 


"The  Crow  Indians,  as  do  all  Indians,  constitute 
a  special  case,  well  established  in  our  laws.  The 
provisions  of  Senate  Joint  Resolution  12  give  the 
Crow  Tribe  a  sound  base  for  settlement  and  allows 
them  to  appeal  to  the  courts  for  additional  com- 
pensation. The  passage  of  this  joint  resolution  will 


29.  Referring  to  Uhited  States  v.   5,677.94  acres  of  land,   etc.,    1958,    162 
F.  Supp.  108. 
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assure  the  Indians  that  they  have  this  additional 
course  of  action."  (104  Cong.  Rec,  p.  13006.)  ^° 

While  the  past  negotiations  and  the  concern  of  Con- 
gress that  the  Crow  Tribe  be  fully  compensated  are 
not  evidence  of  value  in  determining  the  amount  of 
just  compensation,  they  cannot  be  overlooked  entirely 
in  a  case  of  this  nature,  involving,  as  it  does,  so  many 
intangible  factors  and  express  and  implied  promises 
and  assurances  to  the  plaintiff  tribe. 

As  an  additional  reason  why  power  site  value  should 
not  be  considered,  the  Government  argues  that  the 
plaintiff  does  not  own  a  sufficient  portion  of  the  site 
to  accommodate  the  location  of  a  power  project.^'  It 
is  undisputed,  however,  that  the  dam,  powerhouse  and 
switchyard  are  all  located  on  the  lands  acquired  from 


30.  In  the  House,  Congressman  Anderson  said  in  part:  "...  I  am  dis- 
appointed that  tliis  legislation  does  not  provide  more  than  $21/2  million  as 
an  initial  payment  to  the  Crow  Indians  for  this  dam  site.  Two  different 
engineers  who  appraised  this  site  for  the  Government  said  it  was  worth 
more  than  $41/2  million.  Mr.  Barry  Dibble,  an  engineer  who  appraised  the 
site  for  the  Crow  Tribe,  reported  that  it  was  worth  $5  million.  I  think  we 
might  well  have  accepted  the  Senate  figure  of  $5  million  in  full  settlement, 
since  the  Crow  Tribe  has  indicated  that  they  regard  this  as  a  fair  figure." 
(104  Cong.  Rec,  p.  12980.) 

31.  As  quoted  supra,  (footnote  12)  the  Crow  Allotment  Act  provided  that 
lands  "chiefly  valuable  for  the  development  of  water  power  shall  be  reserved 
from  allotment  or  other  disposition  for  the  benefit  of  the  Crow  Tribe  of 
Indians."  Presumably  the  United  States  determined  what  lands  should  be 
reserved.  It  seems  probable  that  some  of  the  allotted  Indian  lands  and 
possibly  some  of  the  private  lands  within  the  taking  area  were  a  part  of 
the  Reservation  at  the  time  of  the  enactment  of  the  Crow  Allotment  Act, 
but  this  cannot  be  determined  from  the  record. 
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plaintiff.  In  its  pretrial  brief  (p.  33)  plaintiff  argued 
that  the  "Crow  Tribe  alone  holds  the  unavoidably 
necessary  lands,  and  whether  any  other  landfe  would 
ever  be  utilized  is  too  remote  or  speculative  to  at- 
tribute any  dam  site  or  water  power  value  to  them." 
On  the  other  hand,  defendant  contended  that  plaintiff 
owns  but  20  percent  of  the  land  required  for  the  Gov- 
ernment's dam  and  reservoir  project  and  that  "the 
value  of  the  Indians'  interest  in  the  Yellowtail  dam 
and  reservoir  site  cannot  be  based  on  the  value  of  a 
dam  which  will  flow  five  times  the  area  of  the  land 
owned  by  plaintiff,"  but  "must  be  based  on  a  dam 
which  will  flow  only  the  area  owned  by  the  plaintiff. ' ' 
(Defendant's  pretrial  brief,  p.  21.) 

As  set  forth  in  the  court's  pretrial  memorandum, 
only  the  lands  of  the  Crow  Tribe  are  encompassed  by 
the  Crow  Allotment  Act.  Other  landowners  may  not 
claim  water  power  value  in  determining  the  fair  market 
value  of  their  lands.  A  private  purchaser  of  the  Crow 
lands,  interested  in  acquiring  a  dam  site  and  building 
a  dam  equal  to  Yellowtail,  presumably  would  be  willing 
to  pay  dam  site  or  water  power  value  to  the  Crows  for 
a  dam  impounding  water  over  the  entire  area,  less  the 
cost  of  necessary  acquisitions  of  non-Crow  lands  at 
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.their  fair  market  value,  which  would  not  include  water 
power  value.^^ 

As  noted  supra  (footnote  10),  in  computing  net  bene- 
fits Tower  computed  the  Crow's  proportionate  share 
at  31.3  percent  to  37.7  percent  in  arriving  at  site  values 
of  $1,280,000  to  $1,540,000.  Patterson  testified  in  rebut- 
tal (Tr.  p.  599)  that  the  Crow  Tribe  should  receive 
only  an  18  percent  share  since  the  lands  in  question 
represent  18  percent  of  the  total  taking  area.  On  the 
other  hand,  Jones  testified  that  it  would  be  reasonable 
to  award  the  Crow  Tribe  60  percent  as  the  percentage 
of  the  Yellowtail  Reservoir  actually  stored  on  Crow- 
contributed  lands.  Plaintiff  argues  the  Government  is 
taking  extensive  additional  land  for  such  purposes  as 
flood  control  and  recreation  and  that  all  of  this  land 
is  not  needed  for  a  single  purpose  power  project. 

Again,  I  cannot  agree  completely  with  any  of  the 
experts,  although  I  think  Dr.  Jones'  approach  is  more 


32.  Roger  J.   Theusen,   defendant's   appraiser,   estimated  the  costs   of   ac- 
quiring reservoir  lands  not  owned  by  the  Crow  Tribe,  as  follows: 

Market  value  of  private  lands  $  966,000 

Market  value  of  state  lands  51,000 

Market  value  of  allotted  Indian  lands  18,500 

Capitalized  rental  value  of  public  lamis  504,340 

Acquisition  costs  67,500 

Funds  to  cover  condemnations  246,000 


Total  $1,853,340 

(p.  13,  Statements  of  defendant's  witnesses.) 

He  estimated  a  "holdup"  value  of  $3,737,340  if  the  acquiring  agency  did  not 
have  the  right  of  eminent  domain,  particularly  if  the  "acquiring  agency  had 
paid  $2,500,000  for  some  6,000  acres  of  inaccessible  mountain  land  .  .  .  ." 
(p.  14) 
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nearly  correct.  It  seenis  obviously  unfair  to  use  Pat- 
terson's 18  percent,  particularly  in  view  of  the  fact 
that  he  made  no  allowance  for  any  of  the  so-called 
collateral  benefits,  and  I  must  conclude  that  Tower's 
estimates  of  31  percent  to  37  percent  are  too  low.  On 
the  other  hand,  if  development  for  recreation  is  taken 
into  consideration  in  awarding  just  compensation, 
more  land  would  be  required  than  for  a  single  purpose 
power  project.  It  would  be  necessary  accordingly  to 
discount  Jones'  estimate  of  60  percent. 

It  is  impossible  to  arrive  at  an  exact  figure,  but 
consideration  must  be  given  to  recreation  benefits  with 
respect  to  both  land  required  and  the  award  of  just 
compensation  to  the  Crow  Tribe.  In  addition,  consider- 
ation must  be  given  to  the  fact  that  the  dam,  power- 
house and  switchyard  are  all  being  constructed  on 
Crow  lands  and  that  these  lands  are  the  only  lands 
for  which  water  power  value  may  be  allowed. 

There  remains  for  consideration  the  question  of 
whether  the  Big  Horn  River  is  navigable.  Although 
not  necessary  to  the  decision  in  view  of  my  conclusion 
that  water  power  value  may  be  considered  in  deter- 
mining just  compensation,  it  is  advisable  to  rule  upon 
this  question  in  the  event  a  higher  court  should  deter- 
mine that  my  conclusions  with  reference  to  just  com- 
pensation are  erroneous. 

The  Government  contends  that  the  river  is  navigable 
at  the  site  of  the  Yellowtail  project ;  the  plaintiff  con- 
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tends  that  it  is  not.  The  burden  of  persuasion  rests 
with  the  party  urging  navigability.  Harrison  v.  Fite, 
8  Cir.  1906,  148  F.  781,  785. 

The  Wind  and  Popo  Agie  Rivers  originate  in  Wy- 
oming. At  their  confluence,  near  Riverton,  Wyoming, 
they  form  the  Big  Horn  River.  This  river  flows  north- 
ward, crosses  the  Wyoming-Montana  line,  and  eventu- 
ally flows  into  the  Yellowstone  River,  which  in  turn 
flows  into  the  Missouri  River.  A  short  distance  north 
of  the  Wyoming-Montana  line  the  Big  Horn  River 
enters  the  Lower  Big  Horn  Canyon.  It  is  within  this 
canyon  that  the  Yellowtail  project  is  under  construc- 
tion. 

The  parties  have  presented  excellent  and  exhaustive 
historical  analyses  of  the  uses  which  have  been  made 
of  the  Big  Horn  River.  There  is  little  disagreement 
as  to  the  historical  facts.  It  is  agreed  that  in  1825, 
under  General  Ashley,  fur  trappers  used  the  river  to 
transport  their  furs  to  St.  Louis.  The  parties  disagree 
on  whether  the  point  of  embarkation  of  the  trappers 
was  upstream  or  downstream  from  the  Lower  Big 
Horn  Canyon.  The  plaintiff  contends  that  the  evidence 
shows  the  trappers  took  to  the  river  after  crossing  the 
Big  Horn  Mountains  —  after  they  were  already  to  the 
north  and  downstream  side  of  the  canyon.  The  Govern- 
ment argues  that  the  point  of  embarkation  was  on  the 
south  side  of  the  Big  Horn  Mountains  and  upstream 
from  the  canyon;  in  other  words,  that  the  trappers 
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in  effect  "shot  the  rapids"  through  the  Lower  Big 
Horn  Canyon. 

Reference  is  made  by  both  parties  to  alleged  usage  of 
the  river  by  other  trappers,  again  with  disagreement 
as  to  the  point  of  embarkation.  The  parties  do  agree 
that  in  1858,  three  men  went  down  the  river  through 
the  canyon.  The  parties  agree  that  steamboats  pene- 
trated as  far  up  the  Big  Horn  River  as  the  site  of  the 
present  town  of  Hardin,  on  the  downstream  or  north 
end  of  the  Big  Horn  Canyon. 

Plaintiff  relies  primarily  on  difficulty  of  navigation 
as  the  basis  for  its  claim  of  non-navigability.  It  intro- 
duced evidence  concerning  the  length  of  time  the  river 
is  frozen  over  during  the  winter,  evidence  of  ice  jams, 
and  affidavits  concerning  the  heavy  silt  content  of  the 
river,  with  consequent  rapid  build  up  of  sand  bars. 
Further  evidence  was  presented  as  to  the  rapids, 
boulders,  etc.  which  make  it  difficult  to  traverse  the 
river  through  the  canyon  itself,  as  well  as  evidence  of 
the  lack  of  a  need  for  navigation  on  the  river. 

The  Government  submitted  affidavits  which  com- 
pared the  depth  of  the  river,  its  average  flow  and 
average  gradient  with  certain  other  rivers  which  have 
been  held  navigable,  demonstrating  that  the  Big  Horn 
compares  favorably  with  such  rivers  as  far  as  physical 
characteristics  are  concerned. 
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A  qualified  hydrologist,  in  an  affidavit  received  in 
evidence,  expressed  his  opinion  that  the  river  could, 
with  relatively  little  cost  and  work,  be  made  navigable 
both  up  and  downstream  by  removal  of  some  150 
boulders  and  by  building  some  small  locks.  There  was 
further  evidence  of  many  persons  who  have  "shot  the 
rapids"  through  the  canyon  in  recent  years,  testifying 
to  the  easy  passage  and  pleasant  voyage. 

There  is  no  way  to  reconcile  the  opinions  of  the  var- 
ious persons  whose  affidavits  were  taken.  In  the  opin- 
ion of  oldtimers  the  river  is  treacherous  and  dangerous, 
and  navigating  it  through  the  canyon  is  fraught  with 
danger.  Furthermore,  the  heavy  silt  content  builds 
up  sand  bars  so  rapidly  that  channels  change,  causing 
further  navigation  problems.  On  the  other  hand,  the 
affidavits  of  weekend  pleasure  seekers  who  traveled 
down  the  river  in  all  manner  of  boats  testify  to  the 
easy  and  pleasant  passage  which  the  trip  allows. 

In  any  event,  it  is  clear  from  the  evidence  that  the 
river  could  be  made  navigable.  Although  for  certain 
parts  of  the  year  it  might  be  impassable  because  of  ice, 
it  is  well  settled  that  this  fact  alone  will  not  prevent 
navigability;  nor  will  the  presence  of  sand  bars.  U.S. 
V.  Appalachian  Power  Co.,  1940,  311  U.S.  377,  61  S.  Ct. 
291,  85  L.  Ed.  243;  Economy  Light  &  Power  Co.  v. 
United  States,  1921,  256  U.S.  113,  41  S.  Ct.  409,  65  L. 
Ed.  847.  Thus  in  the  Appalachian  case  it  was  said  in 
311  U.S.  at  408-409:  "There  has  never  been  doubt 
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that  tlie  navigability  referred  to  in  the  cases  was  navig- 
ability despite  the  obstruction  of  falls,  rapids,  sand 
bars,  carries  or  shifting  currents."  And  in  the  Econ- 
omy Light  &  Power  case,  in  256  U.S.  at  122  the  Court 
said:  ''Navigability,  in  the  sense  of  the  law,  is  not  de- 
stroyed because  the  watercourse  is  interrupted  by  oc- 
casional natural  obstructions  or  portages;  nor  need 
the  navigation  be  open  at  all  seasons  of  the  year,  or  at 
all  stages  of  the  water. ' ' 

The  physical  characteristics  of  the  river  do  not 
prevent  its  classification  as  navigable.  Especially  is 
this  true  in  view  of  the  holding  in  the  Appalachian  case 
that  the  river  need  not  be  navigable  in  its  natural  or 
unimproved  state.  Thus  it  was  said  that : 

"To  appraise  the  evidence  of  navigablity  on  the 
natural  condition  only  of  the  waterway  is  errone- 
ous. Its  availability  for  navigation  must  also  be 
considered.  'Natural  and  ordinary  condition'  refers 
to  volume  of  water,  the  gradients  and  the  regular- 
ity of  the  flow.  A  waterway,  otherwise  suitable  for 
navigation,  is  not  barred  from  that  classification 
merely  because  artificial  aids  must  make  the  high- 
way suitable  for  use  before  commercial  navigation 
may  be  undertaken.  Congress  has  recognized  this 
in  §  3  of  the  Water  Power  Act  by  defining  'navig- 
able waters'  as  those  'which  either  in  their  natural 
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or  improved  condition'  are  used  or  suitable  for 
use."  (311  U.S.  at  407.)  ^^ 

It  is  true,  as  plaintiff  contends,  that  the  Appalachian 
case  recognized  that  there  are  "obvious  limits  to  such 
improvements  as  affecting  navigability,"  and  that, 
"There  must  be  a  balance  between  cost  and  need  at  a 
time  when  the  improvement  would  be  useful."  (311 
U.S.  at  407-8).  On  the  other  hand,  the  Court  said 
further:  "Use  of  a  stream  long  abandoned  by  water 
commerce  is  difficult  to  prove  by  abundant  evidence. 
*  *  *  Nor  is  lack  of  commercial  traffic  a  bar  to  a 
conclusion  of  navigability  tvhere  personal  or  private 
use  hy  boats  demonstrates  the  availahiliti/  of  the  stream 
for  the  simpler  types  of  commercial  navigation/' 
(Emphasis  added.)   (311  U.S.  at  416. )34 


33.  The  district  court  had  found  that  the  river  was  not  in  fact  navigable. 
The  court  of  appeals  affirmed.  It  was  recognized  that  the  opinions  of  the 
lower  courts  were  in  accord  with  prior  rulings  of  the  Supreme  Court  on  the 
basic  concept  of  navigability,  including  The  Daniel  Ball,  10  Wall.  557.  In  a 
dissenting  opinion,  Mr.  Justice  Roberts  said  in  part:  "But  further  the  court 
holds,  contrary  to  all  that  has  heretofore  been  said  on  the  subject,  that  the 
natural  and  ordinary  condition  of  the  stream,  however  impassable  it  may  be 
without  improvement,  means  that  if,  by  'reasonable'  improvement,  the  stream 
may  be  rendered  navigable  then  it  is  navigable  without  such  improvement; 
that  'there  must  be  a  balance  between  cost  and  need  at  a  time  when  the 
improvement  would  be  useful.'  ...  If  this  test  be  adopted,  then  every  creek 
in  every  state  of  the  Union  which  has  enough  water,  when  conserved  by 
dams  and  locks  or  channelled  by  wing  dams  and  sluices,  to  float  a  boat 
drawing  two  feet  of  water,  may  be  pronounced  navigable  because,  by  the 
expenditure  of  some  enormous  sum,  such  a  project  would  be  possible  of 
execution.  In  other  words.  Congress  can  create  navigability  by  determining 
to  improve  a  non-navigable  stream."  (311  U.S.  at  433.) 

34.  See  also  United  States  v.  Utah,  1931,  283  U.S.  64,  51  S.  Ct.  438,  75  L.  Ed. 
844;  Montana  Power  Co.  v.  Federal  Power  Commission,  D.C.  Cir.  1950,  185 
F.  2d  491,  494-95;  United  States  v.  Wallace,  D.  Ida.  1957,  157  F.  Supp.  931. 
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On  the  basis  of  the  Appalachian  case,  I  cannot  es- 
cape the  conclusion  that  the  Big  Horn  must  be  deemed 
a  navigable  river. 

In  arriving  at  the  amount  of  just  compensation  to 
which  plaintiff  is  entitled,  I  am  taking  into  consider- 
ation all  of  the  expert  testimony,  all  of  the  stipulated 
facts  and  exhibits  received  in  evidence,  and  all  of  the 
factors  hereinabove  set  forth.  In  particular: 

1.  I  cannot  accept  in  its  entirety  the  opinion  of  any 
of  the  expert  witnesses  for  either  party,  and  I  find 
that  each  opinion  is  subject  in  part  to  the  objections 
and  criticism  expressed  by  the  adverse  witnesses. 

2.  The  lands  acquired  by  defendant  from  plaintiff 
are  very  well  adapted  for  the  construction  of  a  hydro- 
electric dam  and  have  long  been  recognized  as  a  po- 
tential dam  site.  In  the  Crow  Allotment  Act  of  1920 
Congress  specifically  provided  that  tribal  lands  chiefly 
valuable  for  the  development  of  water  power  should 
be  reserved  from  allotment  or  other  disposition  for  the 
benefit  of  the  Crow  Tribe. 

3.  Defendant  is  constructing  a  multi-purpose  dam 
designed  to  "provide  for  irrigation,  flood  control, 
power  generation,  silt  retention,  improvement  of  fish 
and  wildlife  resources,  recreational  opportunities, 
municipal-industrial  water  and  other  benefits." 

4.  (a)  The  dam,  powerhouse  and  switchyard  for 
Yellowtail  dam  and  reservoir  are  all  being  constructed 
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on  the  lands  acquired  from  plaintiff;  (b)  in  awarding 
just  compensation  the  Crow  Tribe  is  entitled  to  dam 
site  or  water  power  value,  whereas  this  is  not  true  of 
other  lands  acquired  for  the  dam  and  reservoir;  (c)  in 
computing  ''net  benefits"  and  arriving  at  an  award 
of  just  compensation  for  plaintiff's  lands,  plaintiff 
is  entitled  to  substantially  more  than  an  amount  based 
solely  on  the  precentage  of  the  total  taking  area  rep- 
resented by  the  plaintiff's  lands. 

5.  Congress  many  times  has  manifested  its  intent  that 
the  Crow  Tribe  receive  full  and  just  compensation  for 
the  lands  acquired.  The  results  of  extensive  negotia- 
tions with  the  Crow  Tribe  by  the  Department  of  the 
Interior,  through  its  Bureau  of  Reclamation,  have 
been  reported  to  Congressional  committees,  and  by  the 
committees  to  Congress. 

6.  Both  Congress  and  the  Department  of  the  In- 
terior have  recognized  the  dual  role  of  the  Department 
as  trustee  of  the  Indian  wards  and  as  representative  of 
the  defendant  in  acquiring  the  tribal  lands.  In  the 
rental  of  private  utilities  of  power  sites  owned  by  other 
Indian  tribes  (the  Warm  Springs  and  Flathead 
tribes),  the  Department  has  been  zealous  in  requiring 
payment  of  full  rental  value  for  the  sites.  The  Crow 
Tribe  is  entitled  to  the  same  consideration  in  the  ac- 
quisition by  the  defendant  of  its  power  site, 

7.  By  reason  of  dissimilarities  between  the  present 
acquisition  and  rental  of  the  Warm  Springs  and  Flat- 
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head  sites,  the  testimony  of  all  the  expert  witnesses 
with  respect  to  value  based  on  a  comparison  with  the 
rental  agreements  for  those  sites  is  of  limited  value, 
but  has  been  considered  with  all  the  evidence  in  arriv- 
ing at  the  amount  of  just  compensation. 

8.  The  plaintiff  has  failed  to  show  that  as  of  Julyl5, 
1958,  or  today,  there  was  any  single  purpose  power 
project,  or  that  any  private  utility  was  interested  in 
doing  so. 

9.  While  there  is  a  market  for  the  power  which  will 
be  produced  from  Yellowtail  Dam,  and  private  util- 
ities would  purchase  this  power  at  their  "best  altern- 
ative cost,"  plaintiff  has  failed  to  show  that  any  priv- 
ate utility  would  pay  an  average  of  8.5  mills  for  the 
power. 

10.  It  now  appears  that  the  dam  will  have  a  generat- 
ing capacity  of  250,000  kw  instead  of  200,000  kw,  and 
this  results  in  some  increase  in  site  value. 

11.  The  dam  is  being  constructed  primarily  as  a 
peaking  plant,  and  its  peaking  capacity  renders  the 
power  more  valuable,  perhaps  by  as  much  as  10  per- 
cent, than  power  from  a  comparable  steam  electric 
plant. 

12.  In  addition  to  power,  substantial  benefits  will 
accrue  from  increased  irrigation  and  the  develop- 
ment of  recreational  areas.  By  reason  of  the  inter- 
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relation  of  allocation  of  both  costs  and  benefits,  the 
precise  value  of  these  benefits  cannot  be  segregated 
from  the  power  benefits. 

13.  In  awarding  just  compensation,  values  which 
arise  from  the  use  and  availability  of  the  Yellowtail 
site  for  irrigation  and  recreation,  as  well  as  power 
production,  may  be  considered  to  the  extent  that  they 
could  be  realized  by  any  private  developer  of  the  site. 
Plaintiff  is  not  entitled  to  an  award  based  on  flood 
control,  navigation,  silt  control  and  similar  values 
created  solely  by  defendant's  demand. 

14.  Giving  consideration  to  all  of  the  factors  herein 
discussed  and  all  of  the  evidence,  I  find  that  the  amount 
of  just  compensation  for  all  of  the  tribal  right,  title 
and  interest  taken  is  $4,500,000,  and  that  plaintiff  is 
entitled  to  judgment  in  the  sum  of  $2,000,000,  with 
interest  from  the  date  the  lands  were  transferred  to 
the  defendant. 

Counsel  for  plaintiff  will  prepare,  serve  and  lodge 
form  of  judgment  pursuant  to  Rule  11(b)  of  the  Local 
Rules  of  Court. 

Done  and  dated  this  1st  day  of  October,  1963. 

W.  J.  JAMESON 

United  States  District  Judge 
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The  City  s  argument  in  support  of  its  appeal  is  in- 
cluded as  Part  Two  (P.  62-79)  of  its  Combined  Brief. 
In  that  argument  we  set  forth  two  points.  First,  we 
pointed  out  that  the  navigation  servitude  doctrine  applies 
to  all  lands  lying  below  ordinary  high  water.  The  P.U.D. 
concedes  this  point  (P.U.D.  Final  Br.  54).  Second,  we 
asserted  that  Seattle  is  vested  in  these  Section  21  pro- 
ceedings with  the  navigation  servitude  right.  The  P.U.D. 
has  not  joined  this  issue.  It  ignores  the  cases  principally 
discussed  by  us,  such  as  Grand  River  Dam  Authority  v. 
Grand  Hydro,  335  U.S.  359  (1948).  Instead,  it  raises  a 
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counterissue  ~  that  the  rights  in  question  are  rights  in 
water,  not  in  land,  and  are  protected  by  Section  27  of 
the  Power  Act.  Before  analyzing  this  theor>',  we  shall 
review  the  basis  of  the  servitude  doctrine. 

In  United  States  v.  Virginia  Electric  &  Power  Co., 
365  U.S.  624,  627-628  (1961),  the  Supreme  Court  set 
forth  a  clear  explanation  of  the  doctrine: 

"  'This  navigational  servitude  ~  sometimes  referred 
to  as  a  'dominant  servitude,'  Federal  Power  Com- 
mission V.  Niagara  Mohawk  Power  Corp.,  347  U.S. 
239,  249  [74  S.Ct.  487,  493,  98  L.Ed.  686],  or  a 
superior  navigation  easement,'  United  States  v.  Grand 
River  Dam  Authority,  363  U.S.  229,  231  [80  S.Ct. 
1134,  1136,  4  L.Ed2d  I186]-is  a  privilege  to  ap- 
propriate without  compensation  which  attaches  to 
the  exercise  of  the  'power  of  the  government  to 
control  and  regulate  navigal^le  waters  in  the  interest 
of  commerce.  United  States  v.  Commodore  Park, 
324  U.S.  386,  390  [65  S.Ct.  803,  805,  89  L.Ed  1017]. 
The  power  'is  a  dominant  one  which  can  be  as- 
serted to  the  exclusion  of  any  competing  or  con- 
flicting one.'  United  States  v.  Twin  City  Power  Co., 
350  U.S.  222,  224-225  [76  S.Ct.  259,  260-261,  100 
L.Ed  240];  United  States  v.  Willow  River  Power 
Co.,  324  U.S.  499,  510  [65  S.Ct.  761,  767,  89  LEd. 
1101].  A  classic  description  of  the  scope  of  the 
power  and  of  the  privilege  attending  its  exercise  is 
to  be  found  in  the  Court's  opinion  in  United  States 
V.  Chicago,  M.,  St.  P.  &  P.  R.  Co.:  [312  U.S.  592, 
61  S.Ct.  772,  85  L.Ed.   1064]. 

"  'The  dominant  powei  of  the  federal  Government, 
as  has  been  repeatedly  held,  extends  to  the  entire 
bed  of  a  stream,  which  includes  the  lands  beloNA' 
ordinary  high-water  mark.  The  exercise  of  the  power 
within  these  limits  is  not  an  invasion  of  any  private 
property  right  in  such  lands  for  which  the  United 
States  must  make  compensation,  [Citing  cases.]  The 


damage  sustained  results  not  from  a  taking  of  the 
riparian  owner's  property  in  the  stream  bed,  l)ut 
from  lawful  exercise  of  a  power  to  which  that  prop- 
erty has  always  been  subject.'  312  U.S.  592,  596- 
597  [61  S.Ct.  772,  775,  85  L.Ed.  1064].'" 

It  thus  apiDears  that  the  easement  attaches  to  the  ex- 
ercise of  the  power  to  control  and  regulate  commerce. 
Issuance  of  a  license  to  Seattle  by  the  Federal  Power 
Commission  was  a  delegation  of  the  right  to  exercise 
that  power.  These  Section  21  proceedings  are  an  actual 
exercise  of  that  right  by  Seattle,  as  licensee  and 
agent  of  the  Federal  Government.  The  taking  of  the 
P.U.D.'s  land  interests  lying  below  ordinaiy  high  water 
is  a  lawful  exercise  of  a  power  to  which  the  lands 
had  always  been  subject.  It  is  not,  as  the  P.U.D.  asserts, 
an  attempt  to  strip  the  P.U.D.  of  property  without  "just " 
compensation  (P.U.D.  Final  Br.  p.  70-71).  The  P.U.D. 
and  its  predecessors  always  held  these  rights  sul)ject  to 
the  possibility  that  the  Federal  Government  might  one 
day  exercise  its  power  to  control  or  regulate  commerce 
in  this  stretch  of  the  Pend  Oreille,  and  that  if  the  Gov- 
ernment did  not  develop  the  river  itself,  it  might  select 
some  instrumentality  other  than  the  P.U.D.  to  do  so. 

The  P.U.D.'s  principal  argument  is  that  this  power 
or  servitude  would  not,  in  any  event,  apply  to  its  prop- 
erty interests  since  they  were  vested  water  rights.  Some- 
what the  same  issue  inheres  in  the  P.U.D.'s  appeal,  as 
it  relates  to  one  phase  of  the  testimony  of  Mr.  Courtney 
(See   Seattle  Combined   Br.   p.   47-49).   As   we  pointed 
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out  in  our  Combined  Brief,  Section  27  relates  only  to 
the  "control,  appropriation,  use  or  distribution  of  water 
used  in  irrigation  or  for  municipal  or  other  uses,  or  an\ 
vested  right  acquired  therein.  The  simple  and  complete 
answer  to  the  P.U.D.  s  argument  is  that  the  P.U.D.  never 
had  any  such  vested  rights. 

The  P.U.D.  argues  first  that  R.C.W.  .54.16.050  which 
provides  that  a  Public  Utility  District  "may  occup\'  and 
use  the  beds  and  shores  up  to  the  high  water  mark  of 
any  .  .  .  lake,  river,  or  watercourse,  gives  it  some  such 
vested  right  (P.U.D.  Final  Br.  p.  4).  But  R.C.W. 
54.16.050  by  its  tcnns  merely  gives  a  public  utility  dis- 
trict the  power  to  acquire  the  right  to  use  the  bed  of 
a  river  in  connection  with  a  structure  for  "storing,  re- 
taining, and  distributing  water.  The  P.U.D.  never  ac- 
quired any  such  right.  Furtheniiore,  the  P.U.D.  confuses, 
as  it  also  does  in  construing  Chapter  125  of  the  Laws 
of  1907  (Text  is  set  out  in  Appendix  to  Opening  Br.  of 
P.U.D.,  p.  99),  the  right  to  occupy  lands  with  the  right 
to  appropriate  water.  Chapter  125  gives  applicants  to 
the  state,  upon  approval,  the  right  to  "overflow  any  such 
[state]  land  and  inundate  the  same  .  .  .'  This  was  the 
right  held  by  the  P.U.D.  as  Parcel  3,  casement  over 
shorelands    (See   Seattle s   Combined   Br.   p.   8). 

The  P.U.D.  s  interpretation  of  Chapter  125  and  of  its 
easement,  confuses  a  right  to  use  state  land  with  a  right 
to  use  the  waters  of  the  Pend  Oreille  River.  The  dis- 
tinction may  be  illustrated  b\   an  analog)-,  An  easement 


I)\  tlie  owner  of  a  field  to  someone  to  run  sheep  in  a 
paslnre  does  not  give  the  grantee  any  right  to  any  sheep. 
The  sheep  must  be  acquired  separately.  Section  27  of  the 
Power  Act  by  its  temis  relates  only  to  vested  rights  in 
water.  It  does  not  purport  to  affect  easements  to  store 
water  on   shorelands. 

Neither  the  P.U.D.  nor  any  predecessor  of  the  P.U.D. 
ever  acquired  an\'  state  water  right.  Even  if  it  be  as- 
sumed, contrary  to  the  law/  that  the  P.U.D.  or  its  pre- 
decessor had  some  right  in  the  navigable  waters  of  the 
Pend  Oreille  River  by  virtue  of  its  ownership  of  uplands 
and/or  shorelands,  such  right  would  be  dependent  upon 
beneficial  use.  This  court  stated  in  regard  to  non-navi- 
gable waters  in  United  States  v.  Ahtanum  Irrigation  Dist., 
330  F.2d  897,  904  (9th  Cir.  1964): 

"For  the  purpose  of  our  decision,  it  is  of  no  con- 
sequence whether  the  rights  which  are  for  adjudi- 
cation here  are  appropriative  rights  or  riparian  rights. 
The  settled  law  in  the  State  of  Washington  is  that 
riparian  rights,  their  existence  and  continuation,  are, 
like  appropriative  rights,  dependent  upon  beneficial 
use. ' 

Also  see  statements  in  footnote  5  at  330  F.2d  905. 

The  distinction  between  appropriative  and  riparian 
water  rights  was  stated  in  Wallace  v.  Weitman,  52  Wn.2d 
585,  588,  328  P.2d  157  (1958): 

"A  right  of  appropridtion  is  a  right  to  a  definite 
quantity  of  water.  A  riparian  right  is  not  a  right  to 


See  Seattle  Combined  Br.,  p.  48. 


a  specific  quantity  of  water.  It  is  the  right  to  have 
the  stream  flow  to  and  over  the  riparian  land  cis  it 
Is  wont  to  do  by  nature  for  the  use  of  the  owner." 
(Emphasis  added  to  last  two  lines) 

Thus,  even  assuming  the  P.U.D.  had  some  sort  of 
riparian  right  to  use  the  waters  of  the  Pend  Oreille 
River,  it  would  not  follow  that  the  P.U.D.  could  have, 
without  more,  appropriated  any  of  the  waters  of  the 
Pend  Oreille  River.  It  is  certain  that  the  P.U.D.  could 
not  have  stored  the  Pend  Oreille  River  in  a  reservoir 
and  could  not  have  diverted  the  river  through  penstocks 
into  a  powerhouse.  Whatever  the  rights  attaching  to  a 
riparian  on  a  great  navigable  stream  such  as  the  Pend 
Oreille,  they  do  not  extend  to  damming  and  diverting  its 
entire  flow. 

The  P.U.D.  next  takes  the  position  that  CXLII  of  the 
Session  Laws  of  1891  (p.  327)  did  not  puiport  to  cover 
appropriation  of  water  for  power  puiposes  (P.U.D.  Final 
Br.  p.  35-36),  but  was  limited  to  "use  of  water  for  irri- 
gation, mining  and  manufacturing  purposes."  This  is 
incorrect.  The  law  of  1891  covered  not  only  irrigation, 
mining  and  manufacturing,  l^ut  appropriations  "for  sup- 
plying cities,  towns  or  villages  with  water,  and  for  the 
use  of  water  works."  Use  of  the  generic  teim  "water 
works"  manifested  a  legislative  intent  to  have  the  act 
apply  to  water  works  constructed  for  any  purpose,  in- 
cluding generation  of  power. 

Even  if  the  P.U.D.'s  contention  that  the  1891  Act  did 


7 
not  purport  to  cover  appropriation  ol  water  for  i^ower 
purposes  were  accepted,  the  P.U.D.'s  assertion  that  it 
owned  vested  water  rights  would  still  fail.  In  an  article 
entitled,  Riparian  and  Public  Rights  to  Lakes  and  Streams 
(1960)  35  Wash.  L.  Rev.  580,  Professor  Ralph  W.  John- 
son reviewed  the  relationship  between  the  riparian  and 
appropriation  systems  in  Washington.  In  so  doing,  he 
discussed  the  circumstances  under  which  riparian  rights 
might  be  held  to  be  vested  as  of  the  passage  of  the  1917 
Water  Code: 

"It  has  often  been  said  that  riparian  rights  are  not 
gained  by  use,  nor  lost  by  disuse  and  that  they  are 
not  merely  appurtenances  but  are  part  and  parcel 
of  the  land.  Thus  it  could  be  urged  that  the  1917 
code  had  no  effect  upon  any  of  those  rights,  in- 
cluding the  right  to  irrigate,  because  they  all  "ex- 
isted" prior  to  the  code  and  were  preserved  by  its 
saving  clause  even  though  they  had  not  yet  been 
exercised.  Strangely,  the  cases  in  this  state  have 
not  yet  clearly  answered  this  question,  although  the 
executive  branch  has  taken  a  definite  stand  on  it. 
The  supreme  court  opinion  that  sheds  the  most  light 
here  is  Brown  v.  Chase.  [125  Wash.  542,  217  Pac. 
23  ( 1923 )  ]  Certain  riparians  on  the  Wenatchee 
River  sought  to  block  the  issuance  of  an  appropria- 
tion permit  to  nonriparian  defendants.  The  permit 
would  have  allowed  temporar>'  storage  of  the  water 
each  year  in  Lake  Wenatchee  for  release  during  the 
irrigation  season.  Although  the  riparians  could  show 
no  hann  to  their  lands  either  presently  or  prospec- 
tively they  nevertheless  contended  they  had  a  legal 
right  to  bar  the  appropriation.  The  court  declined  to 
agree,  stating  "Waters  of  nonnavigable  streams  in 
excess  of  the  amount  which  can  be  beneficially  used, 
either  directly  or  prospectively,  within  a  reasonable 
time,  on,  or  in  connection  with  riparian  lands,  are 
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subject  to  appropriation  for  use  on  nonriparian 
lands."  Thus  it  would  seem  that  in  Washington  the 
riparian  right  to  appropriate  water  for  use  on  riparian 
land  is  not  always  an  "existing"  right.  If  it  were 
"existing"  the  court  would  have  to  hold  that  any 
appropriation  that  deprived  one  of  this  right  could 
be  made  only  upon  the  payment  of  "just  compen- 
sation" to  the  riparian.  It  did  not  do  so.  Instead,  it 
held  that  as  against  a  conflicting  prior  appropriation 
under  the  code  such  a  riparian  right  does  not  exist. 
Does  the  Brown  case  also  mean  that  if  the  riparian 
had  not  made  his  appropriation  prior  to  June  6, 
1917,  and  did  not  intend  to  do  so  within  a  reason- 
able time  thereafter  he  is  forever  barred  from  taking 
such  action?  It  wotdd  seem  so,  although  the  opinion 
does  not  directly  answer  the  question.  Under  Brown 
V.  Chase,  a  riparian  who  on  June  6,  1917,  had  not 
actually  appropriated  water  for  use  on  his  land  and 
did  not  intend  to  do  so  within  a  reasonable  time 
thereafter  could  not  be  said  to  have  an  "existing" 
right  as  of  the  date  of  the  code.  His  right  to  ap- 
propriate is  actually  "gained"  by  present  or  pros- 
pective use.  Not  having  been  in  existence  at  the 
time  of  the  code  it  could  not  Jiave  been  saved  by 
the  savings  clause. 

"There  is  another  reason  why  such  a  riparian  right 
should  not  exist  in  this  state.  One  of  the  basic  pur- 
poses of  the  water  code  is  to  bring  as  much  certainty 
as  practicable  to  the  ownership  and  control  of  water 
rights.  If  a  riparian  today  could  appropriate  without 
proceeding  through  the  code  there  would  be  no 
record  of  his  appropriation  in  the  state  files,  and  the 
uncertainty  already  existing  in  this  state  by  reason 
of  pre-1917  riparian  diversions  would  increase." 
((I960)  35  Wash.  L.  Rev.  590-592). 

In  support  of  its  argument  that  federal  power  licensees 
must  compensate  owners  of  state  water  rights  as  defined 
in  Section  27  of  the  Act,  the  P.U.D.  cites  Federal  Power 
Commission  v.  Niagara  Mohwk  Power  Corp.,  347  U.S. 
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239  (1953),  (P.U.D.  Final  Br.  p.  60-68).  Involved  in  that 
case  was  the  question  whether  water  rights  under  state 
law  to  the  use  of  a  navigable  river  for  power  purposes 
were  abolished  by  the  Federal  Power  Act.  By  a  narrow 
4  to  3  majority,  the  Court  held  they  were  not  within  the 
navigation  servitude  doctrine.  The  Niagara  Mohawk  de- 
cision is  totally  irrelevant  here,  since  the  Court  in  its 
analysis  was  expressly  considering  water  rights  under 
state  law,  of  which  the  P.U.D.  has  none. 

The  Court's  conclusion  in  Niagara  Mohawk  was  stated 
as   follows: 

"We  conclude,  as  did  the  Court  of  Appeals,  that, 
even  though  respondent's  water  rights  are  of  a  kind 
that  is  within  the  scope  of  the  Government's  domi- 
nent  servitude,  the  Government  has  not  exercised 
its  power  to  abolish  them."   (347  U.S.  at  248). 

The  Court  of  Appeals  had  held  Section  27  to  have 
"conclusive  effect"  {Niagara  Mohawk  Power  Corp.  v. 
F.P.C.,  202  F.2d  190,  205  (D.C.  Cir.  1952).  It  is  ap- 
parent from  the  Supreme  Court's  reliance  upon  Henry 
Ford  6-  Son  v.  Little  Falls  Fibre  Co.,  280  U.S.  369  (1930) 
and  First  Iowa  Hydro- Electric  Co-op  v.  F.P.C.,  328  U.S. 
152  (1946),  both  Section  27  cases,  that  the  majority  of 
the  Court  felt  Section  27  to  be  controlling. 

The  complete  contrast  between  the  rights  acquired 
from  the  P.U.D.  in  this  case,  and  those  involved  in 
Niagara  Mohawk  may  be  demonstrated  by  the  following 
excerpt  from  a  footnote  in  the  Niagara  Mohawk  opinion, 
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in  which  the  Supreme  Court  refers  to  certain  Interna- 
tional Paper  Company  rights  involved  in  that  litigation: 

"Recovery  by  the  International  Paper  Company 
for  the  deprivation  of  its  use  of  the  instant  water 
rights  in  1917  was  authorized  by  this  Court  in  1931. 
Referring  to  the  730  c.  f.  s.  now  before  us,  Mr.  Jus- 
tice Holmes  said  for  the  Court:  "From  this  canal 
the  petitioner,  the  International  Paper  Company, 
was  entitled,  by  conveyance  and  lease,  to  draw  and 
was  drawing  730  cubic  feet  per  second,  —  a  right 
that  by  the  law  of  New  York  was  a  corporeal  heredit- 
ament and  real  estate.  International  Paper  Co.  v. 
United  States,  282  US  399,  405,  75  L  Ed  410,  413, 
51  S  Ct  176.  The  Government  was  obliged  to  pay 
for  taking  those  diversionary  rights  by  condemna- 
tion and  they  are  the  ones  for  which  respondent  is 
now  paying  an  annual  rental  of  $99,000.  The  depri- 
vation, therefore,  was  not  an  exercise  of  the  Gov- 
ernment's dominant  servitude,  but  was  a  compen- 
sable taking  by  condemnation  of  the  paper  com- 
pany's recognized  right  to  use  the  water.  "[T]he 
Government  took  the  property  that  the  petitioner 
owned  as  fully  as  the  Power  Company  owned  the 
residue  of  the  water  power  in  the  canal."  Id.  282 
US  at  408."   (347  U.S.  247,  Footnote  11). 

While  the  Paper  Company  was  entitled  to  draw  and 
was  drawing  for  power  purposes  730  cubic  feet  per 
second  from  the  Niagara,  the  P.U.D.  had  no  right  to 
draw  and  had  never  drawn  a  single  c.f.s.  from  the  Pend 
Oreille  at  any  time  for  any  purpose  whatsoever. 

In  sum,  the  crucial  distinction  between  Niagara  Mo- 
luiwk  and  the  present  action  is  that  the  City  did  not 
acquire  any  rights  of  the  P.U.D.  under  state  law  to  the 
use   of   waters   of   the   Pend   Oreille   River.    Rather,   the 
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City  acquired  fee  and  easement  rights  in  certain  shore- 
lands  and  fee  in  certain  uplands.  There  can  be  no  ques- 
tion under  the  cases  cited  l^y  us  in  our  Opening  Brief 
as  Appellant  (Part  II  of  Combined  Br.  p.  68-78)  that 
this  Section  21  condemnation  is  an  exercise  of  the  domi- 
nant servitude  in  the  interests  of  navigation.  Exercise  of 
that  right  requires  no  compensation.  While  the  United 
States  Supreme  Court  has  never  had  occasion  to  pass 
squarely  on  this  issue,  as  it  relates  to  the  exercise  of 
the  right  b\'  a  Federal  Power  Act  licensee,  the  reference 
by  the  majority  in  Grand  River  Dam  Authority  v.  Grand 
Hydro,  335  U.S.  359,  373  (quoted  at  p.  76  of  our  Com- 
bined Brief)  to  exercise  of  Section  21  rights  by  the 
"United  States  or  by  one  of  its  licensees"  suggests  that 
the  Court,  consistent  with  its  other  opinions,  would  hold 
that  the  navigation  servitude  would  preclude  compensa- 
tion to  the  P.U.D.  for  interests  lying  below  the  high 
water  line  and  for  water  power  value,  if  any,  of  the 
uplands.  To  hold  otherwise  would  be  to  confer  a  wind- 
fall on  the  P.U.D.  As  the  minority  of  four  Justices  wrote 
in  the  Grand  Hydro  case: 

"The  result  of  this  decision,  no  matter  how  it  is 
rationalized,  is  to  give  the  water-power  value  of  the 
current  of  a  river  to  a  private  party  who  by  reason 
of  federal  law  neither  has  nor  can  acquire  any  lawful 
claim  to  it.  The  United  States  has  asserted  through 
the  Federal  Power  Act  its  exclusive  dominion  con- 
trol over  this  water  power.  That  Act  specifies  how 
one  may  acquire  a  license  to  exploit  it,  §  23(b),  16 
USCA  §817,  5  FCA  title  16,  §  817,  and  the  con- 
ditions under  which  the  licensee  must  operate.  See 
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First  Iowa  Hydro-Electric  Cooperative  v.  Federal 
Power  Commission,  328  U.S.  152,  90  L.  Ed  1143, 
66  S.  Ct.  906. 

"Petitioner  has  such  a  Hcense.  Respondent  has 
none  and,  for  reasons  unnecessary  to  relate  here, 
concededly  cannot  obtain  one.  Respondent  therefore 
has  no  claim  to  the  water-power  value  which  the  law 
can  recognize,  if  the  policy  of  the  Federal  Power 
Act  is  to  be  respected  .  .  ."  (pp  375-76). 

The  decree  below  should  be  affirmed  in  all  respects 
except  that  there  should  be  excluded  from  the  award 
any   compensation    for    the    P.U.D.'s    shoreline    interests. 

Respectfully  submitted, 
A.  L.  Newbould 
Carporation  Counsel 

G.  Grant  Wilcox 

Assistant  Corporation  Counsel 

Richard  S.  White 
William  A.  Helsell 
Special  Counsel 
Attorneys  for  City  of  Seattle 

1610  Washington  Building 
Seattle,  Washington  98101 
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APPELLANTS'  OPENING  BRIEF. 


JURISDICTION. 

This  is  an  appeal  by  defendant  from  portions  of  a 
final  judgment  granted  by  the  United  States  District 
Court,  for  the  Southern  District  of  California,  Central 
Division,  holding  claims  1,  2,  4,  8,  9  and  11  of  Patent 
No.  2,837,227  vaHd  and  infringed  and  denying  defend- 
ant's counterclaim  for  false  marking  (Vol.  I,  pp.  676- 
677).  Jurisdiction  of  the  trial  court  arose  under  the 
provisions  of  28  U.S.C.  §§1338(a)  and  2201  and  the 
patent  laws  of  the  United  States.  Jurisdiction  to  review 
the  District  Court's  judgment  by  this  court  is  con- 
ferred by  28  U.S.C.  §1291. 
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STATEMENT  OF  THE  CASE. 
A.     The  Parties. 

Appellant,  Santa  Anita  Mfg.  Corporation  (the  de- 
fendant below)  is  a  California,  corporation  having  a 
regular  and  established  place  of  business  in  Temple 
City,  California  where  it  has  manufactured  and  sold 
load  elevators  for  trucks  known  as  the  "Folda-Lift" 
hydraulic  loaders. 

Appellee,  Max  J.  Lugash  (one  of  two  plaintiffs  be- 
low) is  an  individual  residing  in  California  and  the  pat- 
entee of  United  States  Letters  Patents  Nos.  2,837,227 
entitled  "Load  Elevator  for  Motor  Trucks"  and  2,989,- 
196  entitled  "HydrauHc  Hoist  for  Vehicles."* 

Appellee,  Maxon  Industries,  Inc.  is  a  California  cor- 
poration which  is  the  owner  of  Lugash  patents  '227  and 
'196  and  manufacturers  and  sells  truck  loaders  known 
as  "Tuk-A-Way"  loaders. 

B.     The  Controversy  Raised  by  the  Pleadings. 

Defendant  was  charged  with  infringement  of  both 
Lugash  patents  '227  and  '196  by  a  Complaint  filed  by 
the  patentee  (Vol.  I,  pp.  2-4).  Defendant  answered 
denying  validity  and  infringement  of  the  patents,  as- 
serted affirmative  defenses  and  counterclaimed  for  a 
declaration  of  patent  invalidity  and  non-infringement  of 
both  patents  (Vol.  I,  pp.  5-13)  to  which  the  patentee 
replied  (Vol.  I,  pp.  14-15).  Maxon  Industries  Inc., 
which  thereafter  became  and  is  now  the  owner  of  the 
patents  in  suit,  was  joined  as  a  party  plaintiff  without 
prejudice  to  proceedings  already  had  (Vol.  I,  pp.  185- 
187). 


*Patcnts  Nos.  2,837,227  and  2,989,196  v/ill  hereafter  be  iden- 
tified by  '227  and  '196,  respectively.  Appellant  will  hereafter  be 
referred  to  as  defendant. 
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The  pre-trial  conference  order  placed  in  issue  the  va- 
lidity and  infringement  of  claims  1,  2,  4,  8,  9  and  11 
of  patent  '227  and  claims  1,  2,  4,  5  and  6  of  patent 
'196  (Vol.  I,  pp.  339-349,  220,  330). 

Defendant  brought  a  motion  to  add  a  count  for  false 
marking  during  trial  (which  was  granted)  and  the 
pleadings  were  amended  to  include  such  count  based 
upon  evidence  adduced  during  trial  (Vol.  I,  pp.  558- 
560). 

The  trial  court  found  patent  '227  to  be  valid  and  in- 
fringed by  defendant's  "Folda-Lift"  loaders  [Concl. 
of  Law  B,  C  and  E,  Vol.  I,  p.  673] ;  found  patent  '196 
to  be  invalid  [Concl.  of  Law  G,  Vol  I,  p.  674,  not  in- 
volved in  this  appeal] ;  and  concluded  that  plaintiffs  had 
not  been  guilty  of  false  marking  under  the  law  [Concl. 
of  Law  I,  Vol.  I,  p.  674].  This  appeal  seeks  a  reversal 
of  the  trial  court  holdings  that  Lagash  '227  is  valid  and 
infringed  and  that  plaintiffs  were  not  guilty  of  false 
marking  under  the  law. 

C.     The  Probable  Invalidity  of  Lugash  '227  Indicated  at 
the  End  of  Trial. 

Defendant's  witnesses  included  Mr.  Vogel,  an  engi- 
neer, president  of  defendant  and  admittedly  a  man 
skilled  in  the  art  (Vol.  Ill,  p.  354)  and  Mr.  Gabriel,  de- 
fendant's patent  expert  and  a  man  with  extensive  prior 
experience  in  the  truck  loader  art  (Vol.  Ill,  pp.  622- 
623).  Mr.  Gabriel  quaHfied  as  one  skilled  in  the  art  and 
he  so  considered  himself  (Vol.  Ill,  p.  761). 

It  is  defendant's  contention  that  none  of  plaintiffs' 
witnesses  qualified  as  being  a  man  skilled  in  the  art. 
Mr.  Comstock  (plaintiffs'  patent  expert  witness)  had 
"no  specific  experience"  with  power  operated  loaders  of 


the  type  discussed  in  this  law  suit  prior  to  being  called 
into  the  case  (Vol.  Ill,  p.  272). 

By  stipulation  and  order  of  the  court  the  narrative 
statements  of  patent  expert  testimony  filed  prior  to 
trial  were  admitted  into  evidence  as  though  they  were 
orally  presented  at  trial,  subject  to  cross-examination 
(Vol.  Ill,  pp.  748-753).* 

Toward  the  end  of  defendant's  case  after  the  trial 
court  had  heard  Alessrs.  Vogel  and  Gabriel  testify  as 
to  the  prior  art  and  what  it  taught  to  one  skilled  in  the 
art,  the  court  expressed  its  doubt  about  the  validity  of 
the  two  patents  in  suit  (Vol.  Ill,  p.  829).  After  hear- 
ing the  plaintiffs'  rebuttal  case,  the  trial  court  stated 
its  first  impressions  on  the  '227  patent : 

".  .  .  my  first  impression  is  that  the  plaintiff 
has  a  real  row  to  hoe  on  the  validity  in  view  of 
this  prior  art."  (Vol.  Ill,  p.  902). 

".  .  .  it  is  very  questionable  in  my  mind  that  it 
is  valid,  in  vievi^  of  the  prior  art."  (A^ol.  Ill,  p. 
904). 

''But  I  am  also  incHned  to  decide  now  that  it  is 
invalid."(Vol.  Ill,  p.905). 

What  caused  the  trial  court  to  change  its  mind  ?  It  is 
submitted  that  the  Memorandum  Opinion,  the  Findings 
and  Conclusions  show  that  the  trial  court  was  confused, 
misunderstood  and  misapplied  the  rule  of  the  Huston  v. 
Buckeye  case.^  ignored  well-established  rules  of  this 
Court,'  and  failed  to  apply  statutory  standards  of 
patentability. 


*Plaintiffs'  statement  appears  at  Vol.  I,  pp.  188-219;  defend- 
ant's statement  appears  at  Vol.  I,  pp.  222-317. 
iPage  30  of  this  brief. 
-Page  34  of  this  brief. 
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THE  LUGASH  '227  PATENT  IN  SUIT. 

Patent  '227,  which  issued  June  3,  1958  to  Max  J. 
Lugash,  relates  to  a  load  elevator  for  use  in  raising  or 
lowering  loads  between  ground  level  and  the  truck  bed 
of  a  motor  truck. 

In  the  appended  representation  of  the  Lugash  '227 
patent  drawings  (App.  C,  p.  1)  the  patented  loader  in- 
cludes: a  loading  platform  43  (blue),  a  pair  of  parallel 
rule  linkage  s^/stems  42,  44  (green;  one  pair  at  each 
side  of  the  platform),  hinged  connections  47,  48  be- 
tween the  linkage  systems  and  platform  provided  by 
support  member  50  (yellow),  stop  means  53  (red)  to 
support  the  platform  in  load  carrying  position  and 
power  means  32  (brown)  to  lift  the  platform  or  to  al- 
low it  to  descend  [See:  Find,  of  Fact  7,  Vol.  I,  p.  664]. 

The  lifting  arms  42,  44  are  hinged  by  bolts  47  and 
48  to  the  platform  support  member  50  between  pairs 
of  flanges  49,  49  carried  by  the  front  face  of  the  sup- 
port member  or  "angle  iron"  50  [Ex.  1,  Col.  3,  lines  14- 
17].  Inwardly  of  flanges  49,  49  there  are  two  more 
flanges  51,  51  on  member  50  also  receiving  the  hinge 
bolts  48,  48.  The  platform  (bracket  arms  52,  52)  is 
thereby  pivotally  mounted  or  hinged  by  the  hinge  bolts 
48,  48  (between  flanges  49  and  51)  to  support  mem- 
ber 50  [Ex.  1,  Col.  3,  lines  43-44]. 

Ledge  element  53  (red)  prevents  pivotal  movement 
of  the  platform  arms  in  a  clockwise  direction  beyond  a 
horizontal  position,  but  permits  manual  pivoting  of 
the  platform  in  a  counter-clockwise  direction  about 
the  hinge  bolts  48,  48  until  it  rests  on  cross  member  56 
[Ex.  1,  Col.  3,  lines  44-65]. 

The  Lugash  '227  file  history  discloses  that  the  origi- 
nal broad  claims  directed  to  a  power  operated  parallelo- 


gram  lifting  arm  loader  were  rejected  on  old  prior  art 
truck  loader  patents  [Ex.  A,  p.  17].  The  single  feature 
of  Lugush  '227  not  found  in  the  cited  art  and  the  only 
feature  alleged  by  the  patentee  to  be  novel  (during 
proceedings  before  the  Patent  Office)  was  that  the 
'227  platform  can  be  manually  moved  or  pivoted  back 
on  hinge  bolts  48  at  the  discretion  of  the  operator  into 
an  inverted,  out-of-the-way  position  beneath  the  truck 
bed. 

".  .  .  the  device  when  folded  up  .  .  .,  is  com- 
pletely out  of  the  way  and  thus  permits  the  vehicle 
to  be  backed  up  to  a  loading  dock."  [Ex.  A,  p. 
23]. 

It  is  this  folding  which  caused  the  issuance  of  the 
Lugash  '227  patent  [Ex.  A,  pp.  23-24]. 

"It  is  crystal-clear  that  after  the  first  rejection, 
Scoggin  relied  entirely  upon  the  sealing  arrange- 
ment as  the  exclusive  patentable  difference  in  his 
combination.  It  is  likewise  clear  that  it  was  on  that 
feature  that  the  Examiner  allowed  the  claims." 
Graham   v.    John    Deere    Company    of   Kansas 

City, U.S ,  86  S.  Ct.  684,  701  (Feb. 

21,  1966). 

Plaintiffs  are  not  now  free  to  assert  a  broader  view 
of  Lugash  '227  beyond  this  single  concept  of  manually 
pivoting  or  moving  the  platform  element  on  its  hinge 
bolts  back  over  the  lifting  arms  to  allow  its  placement 
in  an  out-of-the-way  position. 

"Here,  the  patentee  obtained  his  patent  only  by 
accepting  the  limitations  imposed  by  the  Examiner. 
The  claims  were  carefully  drafted  to  reflect  these 
limitations  and  Cook  Chemical  is  not  now  free  to 
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assert  a  broader  view  of  Scoggin's  invention.  The 
subject  matter  as  a  whole  reduces,  then,  to  the  dis- 
tinguishing features  clearly  incorporated  into  the 
claims." 

Graham   v.    John    Deere    Company    of    Kansas 
City,  supra,  86  S.  Ct.  at  702. 

The  subject  matter  of  Lugash  '227,  as  in  the  Graham 
case,  supra,  as  a  whole,  reduces  to  the  single  feature 
of  permitting  inversion  of  the  platform.  Defendant  con- 
tends that  this  "distinguishing  feature"  is  found  in  the 
non-cited  art  relied  upon  at  trial  (particularly  Nar- 
vestad,  App.  C,  p.  2)  and  that  Lugash  '227  merely 
suggests  an  asserted  new  use  (or  non-use)  for  the  iden- 
tical, old  truck  loader  apparatus  disclosed  in  the  ex- 
pired Novotney  '403  patent  (App.  C,  p.  3)  in  the  same 
manner  to  obtain  the  same  results  as  suggested  by  the 
prior  art  (such  as  Narvestad). 

WHAT  LUGASH  '227  DID  NOT  INVENT. 

This  Court  and  the  Supreme  Court  have  repeatedly 
stated  that  a  patent  cannot  claim  and  withdraw  from 
the  public  that  which  is  public  knowledge.  But  that  is 
exactly  what  the  plaintiffs'  patent  wrongfully  attempts 
to  do. 

This  Court  can  take  judicial  notice  that  Lugash  did 
not  invent  a  truck,  nor  a  power  operated  loading  device 
to  be  employed  with  the  truck;  these  have  been  in  the 
public  domain  for  fifty  years.  Can  plaintiffs  contend 
that  Lugash  was  the  first  to  hinge  a  loader  platform 
into  a  stored  out-of-the-way  position  to  permit  the  truck 
to  be  backed  up  to  a  loading  dock  for  ready  loading? 
No,  that  has  been  common  practice  for  many  years  as 
shown  by  any  of  the  prior  Narvestad,  Peters  or  Jester 
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patents  in  which  the  loader  platforms  are  pivotable 
about  hinge  means  in  identical  manner  to  be  inverted 
over  the  lifting  arms  [Find,  of  Fact  19,  Vol.  I,  p.  664] 
and  in  the  prior  commercially  successful  Daybrook 
"DA"  and  Anthony  "Drop-Leaf"  loaders  where  the 
loader  platforms  are  hinged  down  into  an  out-of-the- 
way  position   [Exs.   E-G,  AD]    allowing  dock  loading. 

The  parallel  linkage  lifting  arms,  the  brackets  and 
support  members,  the  hinge  pins  which  pivotally  con- 
nect the  platform  to  the  support  member  were  not  in- 
vented by  Lugash  but  are  clearly  shown  in  the  prior 
art  [Exs.  C,  D,  E-G  and  AD]  including  the  expired 
patent  to  Novotney  '403  as  will  be  discussed  in  detail 
hereinafter. 

Detailed  discussion  of  these  prior  art  patents  on  pages 
20  to  23  of  this  brief  and  defendant's  trial  Exhibits 
AM-1  through  AM-6  convincingly  show  that  every 
element  for  the  same  purpose  was  present  in  the  prior 
art  devices.  The  patent  is  invalid  since : 

".  .  .  it  consists  of  no  more  that  a  combination 

of  ideas  which  are  drawn  from  the  existing  fund 

of   public   knowledge   and   which   produces   results 

that  would  be  expected  by  one  skilled  in  the  art." 

Griffith  Rubber  Mills  v.  H  of  far,  313  F.  2d  1,  3 

(C.A.9). 

Plaintiffs  cannot  challenge  the  fact  that  all  of  the 
elements  are  old  [Find,  of  Fact  8,  Vol.  I,  p.  664]. 
Plaintiffs  will  be  forced  to  admit  that  the  purported 
novelty  lies  only  in  the  use  of  the  hinge  connection 
and  stop  means: 

"permitting  inversion  of  the  platform."   [Ex.   1. 
claim  8,  lines  42-45]. 
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The  discretionary  pivoting  of  a  hinged  platform,  trap 
door  or  any  other  element  on  an  old  hinge  is  not  an 
invention  conforming  to  the  statutory  requirements  of 
novelty,  utility  and  unobviousness,  ".  .  .  each  of  which 
must  be  satisfied"  {Graham  v.  John  Deere  of  Kansas 
City,  supra,  86  S.  Ct.  694). 

To  hold  that  the  Lugash  patent  is  vaHd,  this  Court 
would  have  to  state  that  a  patent  can  monopolize  the 
discretion  of  a  man  in  moving  an  old  member  on  an 
old  hinge  (Novotney  '403)  in  a  manner  taught  by  the 
prior  art  (Narvestad). 

Note  that  the  trial  court  concluded  that : 

".  .  .  It  is  mechanically  possible  to  invert  the 
platform  in  said  Novotney  device."  [Find,  of  Fact 
16,  Vol.  I,  p.  666]. 

Patentability  cannot  be  based  upon  the  mere  recogni- 
tion of  an  alleged  new  function  (folding)  for  an  old 
device  (Novotney  '403)  even  though  the  prior  inventor 
may  not  have  realized  his  apparatus  could  be  used  in 
such  a  manner  {Mathews  Conveyor  Co.  v.  Palmer-Bee 
Co.,  135  F.  2d  72>.  89  (6th  Cir.  1943)). 

Appellant  is  confident  that  this  Court  will  be  com- 
pelled to  hold  invalid  a  patent  which  attempts  to  pre- 
vent a  person  from  moving  an  old  hinged  member  of 
an  old  structure  which  is  mechanically  or  manually  ca- 
pable of  being  moved.  One  cannot  patent  the  obvious 
or  preclude  the  exercise  of  discretion. 

Moreover,  to  hold  Lugash  '227  valid,  this  Court 
would  have  to  ignore  the  fact  that  prior  patents,  not 
cited  by  the  Patent  Office,  actually  disclose  hinged  plat- 
forms which  are  manually  pivoted  or  folded  into  in- 
verted position  to  solve  the  identical  problem  of  dock 
loading,  in  the  identical  way,  as  in  Lugash  '227. 
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The  above  brief  statement  of  the  case  emphasizes  the 
pertinency  of  the  following  specification  of  errors  and 
the  questions  presented  to  this  Court. 

SPECIFICATION    OF    ERRORS. 

1.  The  trial  court  erred  as  a  matter  of  law  in  con- 
cluding patentability  [Concls.  of  Law  B  and  Cj 
upon  Findings  of  Fact  that  Lugash  '227  stored  the 
loader  platform  under  the  truck  bed  only  "in  a  more 
facile  and  efficient  manner"  [Find,  of  Fact  24]  and 
produced  merely  "significant  economies  of  time  and 
money  to  users"  [Find,  of  Fact  28]  instead  of  applying 
the  more  rigorous  requirement  of  a  new,  unusual,  sur- 
prising or  unexpected  result  required  of  combination 
claims  in  A.  &  P.  Tea  Co.  v.  Supermarket  Corp.,  340 
U.S.  147  (1950),  a  high  level  of  patentability  reaf- 
firmed by  Graham  v.  John  Deere  Company  of  Kansas 
City,  supra,  and  required  for  patent  validity  in  United 

States   V.    Adams,    U.S ,    86    S.    Ct.    708 

(Feb.  21,  1966). 

2.  The  trial  court  erred  as  a  matter  of  law  by  rely- 
ing upon  a  "presumption"  of  validity  and  "make- 
weight" factors  such  as  commercial  success  instead  of 
applying  the  prerequisite  test  of  obviousness  in  the 
light  of  the  combined  state  of  the  art.  Findings  8,  9, 
14,  19,  24  to  28  are  in  error  and  show  that  the  statu- 
tory requirements  for  patentable  invention  were  not  ap- 
plied. Findings  13 A,  18,  24  and  28  are  clearly  erroneous 
and  contrary  to  the  evidence. 

3.  The  trial  court  erred  as  a  matter  of  law  by  apply- 
ing improper  tests  for  determining  obviousness  (Gra- 
ham V.  John  Deere  Company  of  Kansas  City,  supra')  in 
failing  to  properly  determine   the   differences   between 
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Lugash  '227  and  the  combined  state  of  the  art,  in 
ignoring  the  uncontradicted  testimony  of  defendant's 
technical  experts  as  to  the  obviousness  of  Lugash  '227 
from  the  combined  teachings  of  the  prior  art  and  in 
giving  undue  primary  consideration  to  alleged  commer- 
cial success  [Finds,  of  Fact  8,  9  and  14],  supposed  ab- 
sence of  commercial  success  of  the  prior  patented  devices 
[Finds,  of  Fact  19  and  24]  and  the  length  of  time 
the  Lugash  combination  was  assertedly  overlooked  by 
others  [Finds,  of  Fact  24-28],  all  of  which  are  at  best 
only  secondary  considerations  or  sub-tests.  The  trial 
court  erred  in  placing  any  reliance  upon  the  supposed 
absence  of  use  of  the  prior  patents  [Finds,  of  Fact 
19  and  24]  and  their  alleged  long  but  overlooked  avail- 
ability [Finds,  of  Fact  24  and  28]  since  it  is  irrelevant 
that  no  one  apparently  chose  to  avail  themselves  of  the 
knowledge  stored  in  the  Patent  Office  and  readily  avail- 
able by  the  simple  expedient  of  conducting  a  patent 
search  ( Graham  v.  John  Deere  Company  of  Kansas  City, 
supra,  86  S.  Ct.  703). 

4.  The  trial  court  erred  as  a  matter  of  law  in  rely- 
ing upon  a  presumption  of  validity  for  the  '227  patent 
(Vol.  I,  p.  567,  lines  18-19)  since  any  such  presump- 
tion was  overcome  by  any,  or  all,  of  the  non-cited 
prior  Narvestad,  Peters  and  Jester  patents,  all  of  which 
disclosed  the  folding  or  inverting  of  a  loading  platform 
not  found  in  the  art  considered  by  the  Patent  Office 
Examiner.  A  presumption  cannot  take  the  place  of  statu- 
tory   requirements. 

5.  The  trial  court  erred  in  finding  a  new  combina- 
tion of  admittedly  old  elements  [Finds,  of  Fact  7,  8 
and  24]  since  all  the  old  '227  elements  are  found  in 
the  same  cooperative  relationships  in  the  prior  art  fas  in 
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Novotney  '403)  and  it  erred  as  a  matter  of  law  [Concls. 
of  Law  B  and  C]  in  not  requiring  these  old  elements  to 
obtain  or  perform  some  surprising,  unexpected  or  non- 
obvious  function  or  result  in  the  combination  that  they 
did  not  perform  or  obtain  out  of  it,  as  required  by 
Lincoln  Engineering  Co.  v.  Stezvart-U'^anier  Corp.,  303 
U.S.  545  and  United  States  v.  Adams,  supra. 

6.  The  trial  court  erred  as  a  matter  of  law  in  failing 
to  make  any  Findings  of  Fact  specifying  differences  be- 
tween the  claimed  subject  matter  of  Lugash  '227  and 
the  combined  state  of  the  art  taken  as  a  whole.  Findings 
of  Fact  16  and  17  only  allege  differences  between 
Lugash  '227  and  Novotney  '403  taken  alone  (Vol.  I, 
p.  666).  Findings  of  Fact  19-22  only  assert  dif- 
ferences between  Lugash  '227  and  the  similar  teachings 
of  Narvestad,  Peters  and  Jester  isolated  from  the  other 
art  (Vol.  I,  pp.  667-668).  No  Finding  of  Fact  states  any 
differences  between  the  combined  teachings  of  the  art 
[such  as  Novotney  '403  and  Narvestad,  or  Wood  '135 
and  Narvestad,  Exs.  AM-5  and  AM-6]  and  the  claimed 
subject  matter  of  Lugash  '227.  The  trial  court's  ultimate 
conclusions  of  non-obviousness  [Finds,  of  Fact  13A,  18, 
25  and  28]  are  unsupported  and  fail  to  properly  advise 
the  Appellate  Court  of  the  basis  for  its  decision  {Welsh 
V.  Sfrolee,  9th  Cir.  1961,  290  F.  2d  509). 

7.  The  trial  court  erred  as  a  matter  of  law  in  fail- 
ing to  find  anticipation  of  the  Lugash  '227  claimed 
subject  matter  in  view  of  Novotney  [Find,  of  Fact  15] 
because  of  an  erroneous  view  of  the  law  which  led  the 
trial  court  to  conclude  that  the  folding  or  inverting  of 
the  platform  was  not  "inherent"  in  Novotney  [Find, 
of  Fact  17]  while  at  the  same  time  "mechanically  pos- 
sible" [Find,  of  Fact  16].  There  is  no  evidence  to  sup- 
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port  the  portion  of  Finding  of  Fact  16  which  states 
that  the  folding  of  the  platform  possible  in  Novotney 
would  not  produce  "substantially  the  same  result  as  in 
plaintiffs'  patent  '227"  and  the  Findings  are  silent  as 
to  why  the  same  result  wouldn't  be  attained. 

8.  The  trial  court  erred  in  finding  that  the  Nar- 
vestad,  Peters  and  Jester  patents  disclose  a  different 
mode  of  operation  in  "inverting  of  the  platform"  and 
do  not  disclose  "any  means"  whereby  the  lifting  arms 
and  power  means  can  be  utilized  in  storing  the  loader 
platform  [Finds,  of  Fact  19,  20  and  21]  as  allegedly 
accomplished  for  the  first  time  in  Lugash  '227  [Find, 
of  Fact  8].  In  each  of  Lugash  '227,  Narvestad,  Peters 
and  Jester  the  platform  is  moved  identically,  i.e.,  by 
manually  pivoting  the  platform  over  the  lifting  arms. 
In  Narvestad,  Novotney  and  Jester,  Hfting  arms  and 
associated  power  means  are  disclosed  which  can  be  em- 
ployed to  raise  or  lower  the  platform  whether  moved 
into  inverted  position  or  not. 

9.  The  trial  court  erred  in  failing  to  find  that  paral- 
lel linkage  arms  (admitted  to  be  long  known  in  the  art) 
are  obvious  substitutes  for  the  lever  arms  employed  in 
Narvestad,  Peters  or  Jester  [Finds,  of  Fact  19  and  22]. 
Lugash  '227  is  merely  an  obvious  modification  of  any 
of  them. 

10.  The  trial  court  erred  in  finding  that  the  '227 
loaders  were  the  first  commercially  successful  loaders 
that  could  be  stored  in  an  out-of-the-way  position  [Finds, 
of  Fact  8  and  24].  The  prior  Anthony  "Drop-Leaf" 
loader  [Ex.  AD,  Find,  of  Fact  24]  and  Daybrook  "DA" 
loader  [Ex.  E-G,  pp.  12-13]  were  commercially  suc- 
cessful and  accomplished  the  same  results  in  position- 
ing the  loader  platform  out-of-the-way  for  dock  load- 
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ing.  The  Findings  do  not  state  any  problem  unsolved  in 
the  art  prior  to  Lugash  '227. 

11.  The  trial  court  erred  in  attributing  the  alleged 
commercial  success  of  plaintiffs'  "Tuk-A-Way"  load- 
ers [Exs.  21  and  22,  Find,  of  Fact  9]  to  Lugash  '227. 
The  preferred  exemplary  embodiments  shown  in  '227 
were  not  a  success.  It  was  the  loader  described  and 
claimed  in  the  invalid  '196  patent  filed  only  five  months 
after  '227  that  attained  the  sales  of  Plaintiff's  Exhibit 
22  and  are  shown  in  the  ''Tuk-A-Way"  brochure  Ex- 
hibit 21.  There  was  no  immediate  wide  adoption  by 
the  trade.  Less  than  100  units  per  year  were  sold  by 
plaintiffs  from  1957  to  1960.  It  was  only  after  1960 
and  after  defendant's  sales  of  the  "Folda-Lift"  to  the 
trade  that  plaintiffs'  sales  increased  measurably.  Find- 
ings of  Fact  26  and  28  are  in  error  to  the  extent  that 
they  allegedly  import  non-obviousness  and  success  of 
the  '227  loader.  Defendant's  previously  successful  EB- 
1500  hydraulic  loader  is  as  responsible  for  defendant's 
success  [Find,  of  Fact  14]  as  any  other  factor. 

12.  The  trial  court  erred  in  finding  that  the  defend- 
and  infringed  Lugash  '227  patent  by  its  "simple" 
and  "not  major"  modification  [Find,  of  Fact  13A]  of 
the  existing  EB-1500  hydraulic  lift  gate  loader  of  a  type 
long  successful  in  the  art  [Finds,  of  Fact  10  and  11]  to 
incorporate  therein  the  simple  and  easily  accomplished 
concept  of  inverting  the  platform  over  the  lifting  arms 
to  place  it  in  an  out-of-the-way  position,  a  concept  "fully 
disclosed  and  dedicated  to  the  public"  in  each  of  the 
Narvestad,  Peters  and  Jester  patents  (Graham  v.  John 
Dccre  Company  of  Kansas  City,  supra). 

13.  The  trial  court  erred  [Finds,  of  Fact  29  and  30 
are  erroneous]  because  defendant's  "Folda-Lift"  loaders 
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do  not  employ  the  mode  of  operation  of  Lugash  '227 
of  folding  the  platform  back  on  the  linkage.  Defendant's 
loader  platform  abuts  the  hydraulic  cylinder  which  is 
part  of  the  power  means  and  not  the  linkage.  Also,  the 
parallel  rule  linkage  systems  of  Lugash  '227  are  not 
employed  in  the  ramping  type  of  "Folda-Lift"  loaders 
of  defendant  which  do  not  maintain  the  platform  level 
as  intended  in  Lugash  [Find,  of  Fact  22]. 

14.  The  trial  court  erred  [Find,  of  Fact  38]  in  find- 
ing the  '196  patent  mismarking  to  be  the  result  of  "in- 
nocent mistake"  and  without  "intent  to  defraud"  or 
"deceive"  the  public. 

The  fact  of  mismarking  was  established  during  the 
testimony  of  Mr.  Murray  Lugash  (Vol.  Ill,  pp.  289- 
319)  who  stated  that  he  didn't  know  who  determined 
that  the  patent  numbers  went  on  the  non-unitary  H-23 
Model  (Vol.  Ill,  p.  307).  Plaintiffs  presented  no  other 
witness  who  did  know  why  the  '196  patent  numbers 
were  applied  to  these  loaders.  The  false  marking  intent 
must  be  presumed  until  rebutted  (Krieger  v.  Colby,  106 
F.  Supp.  124).  The  fact  of  mismarking  was  uncontra- 
dicted and  the  presumption  of  intent  was  not  overcome. 

SUMMARY. 

The  file  history  of  the  '227  patent  [Ex.  A]  shows 
that  truck  loaders  having  power  operated  parrallelo- 
gram  lifting  arms  connected  to  a  support  member  to 
which  a  loading  platform  is  hinged  or  pivoted  are  old 
(Richards  and  Ives,  Vol.  Ill,  p.  639).  No  new  or  dif- 
ferent construction,  function,  result  or  mode  of  opera- 
tion was  or  is  claimed  for  the  '227  loader  when  actually 
used  for  loading  or  unloading  a  truck  (Vol.  Ill,  pp.  624. 
864).  When  placed  in  its  stored  position  the  apparatus 
performs  no  function  (Vol.  Ill,  pp.  41  and  633). 
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The  claims  of  the  patent  do  not  claim  an  inverted 
platform,  a  loader  in  stored  away  position  or  any 
manner  of  moving  the  platform  and/or  lifting  arms 
into  a  stored  position.  Claim  8  merely  specifies  a  par- 
ticular stop  means  (element  53,  colored  red  in  Ap- 
pendix C,  p.  1)  which  permits  manual  pivoting  of  the 
platform  on  old  hinge  means  in  one  direction,  but  pre- 
vents it  in  the  other.  The  identical  construction  and 
stop  means  is  found  in  Novotney  '403  [App.  C,  p.  3; 
Exs.  AM-1,  AM-2],  a  prior  art  patent  not  found  nor 
considered  by  the  Patent  Office  in  acting  on  Lugash 
'227.  The  trial  court  found  that  it  is  possible  to  fold  the 
Novotney  platform  back  over  the  lifting  arms  [Find,  of 
Fact  16,  Vol.  I,  p.  666],  as  is  shown  in  defendant's 
Exhibits  AM-1  and  AM-2.  Other  prior  art  patents  such 
as  any  of  Narvestad,  Peters  and  Jester  also  show  in- 
vertible  or  foldable  platforms. 

Lugash  '227  thus  reduces  to  merely  the  manipulation 
of  an  old  platform  about  an  old  hinged  connection  in  an 
old  loader  construction  to  place  the  platform  in  an  in- 
verted out-of-the-way  position.  But,  such  inverting  of  a 
loader  platform  into  an  out-of-way  position  is  admit- 
tedly not  new  [Find,  of  Fact  19,  Vol.  I,  p.  667].  For 
example,  it  is  fully  disclosed  in  the  prior  Narvestad  pat- 
ent (App.  C,  p.  2)  not  considered  by  the  Patent  Office. 
(Note  the  identity  of  the  objects  of  Lugash  '227  and 
Narvestad  set  out  in  the  Appendix). 

The  Lugash  '227  claims  read  on  and  attempt  to  with- 
draw from  the  prior  art  the  old  loader  construction  of 
Novotney  '403  (App.  C,  p.  3)  based  only  on  a  sup- 
posedly new  manipulation  (folding  of  the  platform)  of 
the  old  Novotney  loader  in  a  manner  suggested  by  Nar- 
vestad and  found  possible  in  Novotney. 
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Defendant's  technical  expert  witnesses  Vogel  and 
Gabriel  testified  that  had  they  been  presented  with  the 
combinations  of  Narvestad  and  Novotney  (Vogel, 
Vol.  Ill,  pp.  462-463,  485-486;  Gabriel,  Vol.  Ill,  pp.  699- 
701),  or  the  combination  of  Wood  '135  and  Narvestad 
[Gabriel,  Vol.  Ill,  pp.  718-724  and  Exs.  AM-5  and 
AM-6]  in  1957  at  the  time  of  the  alleged  Lugash  inven- 
tion, it  would  have  been  obvious  to  make  the  '227  com- 
bination to  provide  a  parallel  arm  hydraulic  loader  with 
a  foldable  platform. 

Defendant's  combination  of  Wood  '135  and  Nar- 
vestad [Exs.  AM-5  and  AM-6]  was  obvious  to  and 
actually  made  by  the  Patent  Office  in  acting  on  the 
second  Lugash  '196  patent  in  rejecting  the  original 
broad  claims  [Ex.  B,  p.  17].  Such  combination  was 
never  considered  by  the  Patent  Office  in  acting  on 
Lugash  '227.  It  should  have  been;  Lugash  '227  issued 
by  inadvertence. 

Plaintiffs  did  not  present  evidence  rebutting  the  ob- 
viousness of  Lugash  '227  in  the  light  of  the  combined 
showings  of  the  prior  art  patents.  Defendant's  evidence 
is  uncontradicted.  The  trial  court  in  its  Memorandum 
Opinion  and  in  the  Findings  of  Fact  does  not  state  a 
single  reason  why  the  combinations  of  the  teachings  of 
the  prior  art  patents  relied  upon  by  defendant  (such  as 
Novotney  '403  in  view  of  Narvestad  '529)  do  not 
render  the  Lugash  '227  patented  combinations  ob- 
vious to  one  skilled  in  the  art.  The  trial  court's  decision 
and  the  Findings  of  Fact  are  all  directed  to  the  sub-tests 
of  commercial  success,  long  felt  need  and  failure  of 
others  to  commercially  succeed  with  similar  loaders  in 
support  of  non-obviousness  of  the  '227  patent  found  in 
Finding  of  Fact  7  (Vol.  I,  p.  664). 
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At  the  end  of  the  trial,  the  court  expressed  its  first 
impressions  to  hold  Lugash  '227  invalid.  The  Memoran- 
dum Opinion  (Vol.  I,  pp.  561-573)  discloses  some  of 
the  trial  court's  thinking  in  changing  to  its  eventual 
holding  of  validity:  the  folding  of  the  loader  platform 
possible  in  Novotney  '403  was  erroneously  found  not  to 
be  "inherent"  (Vol.  I,  pp.  563-564) ;  the  non-cited  pat- 
ents including  Narvestad,  Peters  and  Jester,  though  dis- 
closing the  folding  platform  feature  of  Lugash  '227 
not  found  by  the  Patent  Office  were  somehow  not  found 
to  overcome  the  presumption  of  validity. 

Since  the  hinging  movement  of  the  platform  into 
folded  position  was  shown  by  Novotney,  Narvestad, 
Peters  and  Jester,  plaintiffs  were  compelled  to  fall 
back  on  another  fallacious  argument,  namely  that  the 
prior  folded  platforms  were  not  raised  by  power  (Corn- 
stock,  Vol.  Ill,  pp.  879-880).  This  argument  fails  be- 
cause : 

a.  power  actuated  Hfting  arms  carrying  a 
hinged  platform  element  are  very  old; 

b.  the  old  arms  will  lift  the  platform  when  it 
is  empty,  when  it  is  full,  when  it  is  painted  green, 
or  when  it  is  manually  pivoted  into  a  folded  posi- 
tion, with  no  change  in  construction  or  mode  of 
operation;  and 

c.  it  is  obvious  that  power  driven  lifting  arms 
will  lift  whatever  is  carried  on  them. 

Prior  patents  have  shown  platforms  hinged  to  lifting 
arms ;  it  would  be  inequitable  to  now  preclude  the  public 
from  manually  pivoting  a  platform  if  they  so  desired. 

How  can  this  Court  hold  that  a  new,  non-obvious 
or  unexpected  result  is  attained  by  using  old  elements 
in  an  old  combination,  to  perform  their  normal  and  ex- 
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pected  function?  There  is  no  basis  in  fact  and  no  sup- 
port in  law  for  Findings  of  Fact  8,  21,  22,  and  23 
(Vol.  I,  pp.  664  and  667). 

How  has  the  '227  patent  added  to  the  sum  of  useful 
knowledge  in  a  manner  beyond  the  ordinary  exercise  of 
skill  in  the  art?  A  prerequisite  of  patentability  is  that 
the  subject  matter  be  unobvious  (35  U.S.C.  §103). 
Here  we  have  uncontroverted  evidence  that  it  was 
obvious.  Make-weights  such  as  commercial  success  or 
added  facility  do  not  satisfy  statutory  requirements. 

THE  QUESTIONS  PRESENTED. 

1.  Did  the  trial  court  err,  as  a  matter  of  law,  in 
failing  to  apply  the  statutory  standard  of  inven- 
tion required  by  the  A.  &  P.  Tea  Co.  case  and 
reiterated  by  the  recent  Supreme  Court  decisions  ? 

2.  Do  the  claims  of  Lugash  '227  define  a  patentable 
invention  (conforming  to  each  of  the  statutory 
requirements  of  novelty,  utility  and  non-obvious- 
ness) in  the  light  of  all  prior  knowledge  and  ex- 
pected skill  of  men  in  this  art  ? 

3.  Do  the  claims  of  Lugash  '227  define  a  patentable 
invention  over  the  showings  of  Novotney  '403, 
Narvestad  '529,  Wood  '135,  Peters  '577,  Jester 
'243,  and  other  patents  of  record  herein? 

4.  Did  the  trial  court  err  in  substituting  its  own 
opinion  (as  to  obviousness)  for  the  uncontra- 
dicted testimony  of  experts  in  this  art  ? 

5.  Did  the  trial  court  err  in  relying  upon  a  pre- 
sumption of  validity  instead  of  applying  the  pre- 
requisite statutory  tests  of  invention,  repeatedly 
enunciated  by  this  Court  and  reiterated  recently 
by  the  Supreme  Court? 
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6.  Is  the  presumption  of  validity  dissipated  when 
prior  patents,  not  considered  by  the  Patent  Of- 
fice, show  the  same  elements  in  the  same  com- 
bination for  the  same  purpose? 

7.  Do  the  patent  statutes  contemplate  the  grant  of 
a  patent  which  would  preclude  a  person  from 
exercising  his  discretion  in  operating  an  old  ma- 
chine  mechanically   capable   of    such   operation? 

8.  Can  defendant  be  held  to  infringe  the  Lugash 
patent  by  employing  a  construction  taught  and 
suggested  by  expired  prior  art  patents  ? 

9.  Can  a  presumption  of  intent  to  mismark,  based 
upon  evidence  of  the  established  fact  that  plain- 
tiffs falsely  marked  their  loaders  with  the  '196 
patent  number,  be  disregarded  without  rebuttal? 

THE  PRESUMPTION  OF  VALIDITY  IS  DIS- 
SIPATED BY  THE  PERTINENT  PRIOR 
ART  NOT  BEFORE  THE  PATENT  OF- 
FICE. 

In  acting  upon  the  patent  application  which  issued 
as  Lugash  patent  '227,  the  Patent  Office  did  not  con- 
sider pertinent  prior  art  patents  including  Narvestad 
2,680,529,  Peters  113,577,  Jester  2,033,243,  Novotney 
2,194,403  and  the  Wood  Patent  '135.  The  normal  pre- 
sumption of  validity  is  therefore  overcome  pursuant  to 
the  many  decisions  of  this  Court  including 

Mettler  v.  Pcabody  Engineering  Corp.,  77  F.  2d 
56  (C.A.  9); 

McClintock  V.  Gleason  et  al,  94  F.  2d  115  (C.A. 

9); 

Jacu::Bi  Bros.  Inc.  v.  Berkeley  Pump  Co.,  191  F. 
2d  632,  634  and  Note  4,  637. 
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and  the  Supreme  Court  in 

Graham  v.  John  Decvc  Company  of  Kansas  City, 
U.S ,  86  S.  Ct.  at  702. 

Specific  reference  is  made  to  those  uncited  patents 
because  they  disclose  the  "folding  up  aspect"  of  the 
platform — the  only  feature  represented  to  be  novel  to 
the  Patent  Office  [See  Ex.  A,  p.  24;  Gabriel,  Vol.  Ill, 
pp.  645  and  698]. 

But  these  patents  clearly  show  this  "feature"  and 
even  the  Findings  admit  that  they 

".  .  .  disclosed  the  folding  of  a  platform  by 
hinged  means  to  an  inverted  position  over  the  lift- 
ing arms  .  .  ."  [Find,  of  Fact  19,  Vol.  I,  p.  667]. 

Therefore  that  which  was  represented  to  the  Patent 
Office  as  being  novel  was  not  novel.  The  presumption 
of  validity  is  completely  overthrown.  The  subject  mat- 
ter of  Lugash  '227  is  but  an  obvious  following  of  the 
teachings  of  the  prior  art. 

Your  Honors  are  requested  to  look  at  Exhibit  C-4 
and  Appendix  C,  page  2,  to  fully  appreciate  the  per- 
tinency of  the  uncited  patent  next  discussed  in  detail. 

1.     NARVESTAD  '529. 

This  patent  discloses  a  truck  loader  platform  26 
(blue)  hinged  to  lifting  arms  20,  21  (green)  by  hinged 
connections  provided  by  a  platform  support  member 
24  (yellow).  Stop  means  (red),  provided  by  the  ex- 
treme ends  of  arms  21  protruding  through  member  24 
support  platform  26  in  its  loading  position  while  the 
power  means  16  (brown)  may  be  employed  to  raise  or 
allow  lowering  of  the  platform.  The  lifting  arms  21, 
21   are  not  parallel  linkage  systems   and  the   platform 
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ramps,  i.e.,  slightly  changes  its  angle  of  disposition, 
during  raising  and  lowering. 

Plaintiffs  admit  that  Lugash  did  not  invent  parallel 
arms  to  hold  a  platform  level  as  it  is  raised.  This  is 
shown  in  old  patents  to  Wood  '135,  Richards  '166, 
and  Shadbolt  '822  (1896)  and  in  the  commercial  Day- 
brook  [Ex.  E-G]  and  Anthony  [Exs.  AC  and  AD] 
brochures.  Uncontradicted  testimony  establishes  that 
it  would  be  obvious  to  substitute  the  linkage  of  the 
Wood  '135  patent  for  Narvestad's  lifting  arms  [Vol. 
Ill,  pp.  671-672  and  718-724,  Exs.  AM-5  and  AM-6]. 

A  prior  patent  showing  ''hinge  means  permitting  in- 
version of  the  platform"  was  not  before  the  Patent  Of- 
fice during  the  prosecution  of  the  Lugash  application. 
Such  hinge  means,  however,  are  fully  disclosed  in  No- 
votney  as  well  as  in  Narvestad,  whose  platform  26  can 
be  inverted  or  folded  out  of  the  way  as  shown  in  Fig. 

7  so  as  to  allow  dock  loading. 

2.     NOVOTNEY  '403. 

The  Novotney  Patent  No.  2,194,403  (App.  C,  p.  3) 
discloses  a  truck  loader  identical  to  Lugash  '227.  A  plat- 
form 9  (blue),  is  hinged  to  a  pair  of  parallel  rule  linkage 
systems  7,  7'   (green)   by  a  platform  support  member 

8  (yellow).  Support  member  8  forms  the  lower  vertical 
links  joining  lifting  arms  7,  7'  and  pivotally  mounts 
platform  9  just  as  the  platform  support  member  50 
joins  the  arms  42,  44  and  pivotally  mounts  platform  43 
of  Lugash  '227.  Stop  means  11  (red)  support  the  plat- 
form in  horizontal  load  carrying  position  and  hydraulic 
power  means  including  rod  14  and  cylinder  F  (brown) 
are  employed  to  optionally  raise  or  lower  the  platform 
between  the  ground  and  truck  bed. 
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Novotney  '403  not  only  discloses  the  same  combina- 
tion of  loader  elements  operating  in  identical  fashion  as 
Lugash  '227  while  loading  or  unloading  the  truck,  but 
also  discloses  the  identical  kind  of  hinged  connections 
between  the  lifting  arms  and  loader  platform  described 
by  Lugash  '227.  The  Novotney  hinge  means  permits 
inversion  of  the  platform  and  the  trial  court  so  found 
in  concluding  that  "it  is  mechanically  possible  to  invert 
the  platform  in  the  said  Novotney  device"  [Find,  of 
Fact  16,  Vol.  I,  p.  666].  The  lifting  arms  can  be 
raised  or  lowered  whether  the  platform  is  extended  or 
pivoted  back  over  the  lifting  arms  at  the  discretion  of 
the  user. 

Similar  folding  platforms  are  shown  in  the  non-cited 
Peters  (Australia)  patent  113,557  [Ex.  C-2]  and  Jes- 
ter patent  2,003,243  [Ex.  D-4].  The  trial  court  found 
that  these  patents  "disclosed  the  folding  of  a  platform 
by  hinged  means  to  an  inverted  position  over  the  lift- 
ing arms"  [Find,  of  Fact  19,  Vol.  I,  p.  667]. 

The  trial  court  erred  in  giving  significance  to  the 
presumption  of  validity  of  the  Lugash  '227  patent  in 
finding  validity  in  its  Memorandum  Opinion  (Vol.  I, 
p.  567,  lines  18-19). 

"Even  one  prior  art  reference,  which  has  not 
been  considered  by  the  Patent  Office,  may  over- 
throw the  presumption  of  validity,  and,  when  the 
most  pertinent  art  has  not  been  brought  to  the  at- 
tention of  the  administrative  body,  the  presumption 
is  largely  dissipated.  Such  is  the  case  here." 

Jacuzzi  Bros.  Inc.  v.  Berkeley  Pump  Co.,  191 
F.  2d  632,  634  and  Note  4,  637  (9th  Cir., 
1951). 
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The  trial  court  has  apparently  completely  ignored 
the  above  rule  of  law  which  this  Court  has  reiterated 
many  times.  The  trial  court  recognized  that  the  folding 
was  old  in  Narvestad,  Peters  and  Jester,  but  made  an  er- 
ror of  law  in  not  realizing  that,  in  accordance  with  the 
rule,  these  patents  individually  or  in  combination  over- 
came the  presumption  of  validity. 

The  recent  Supreme  Court  case  of  Graham  v.  John 
Deere  Company  of  Kansas  City,  86  S.  Ct.  684  (1966) 
is  directly  applicable  to  the  facts  in  this  case.  In  the 
Graham  case  the  alleged  "distinguishing  feature"  was  a 
sealing  arrangement  which  was  not  in  the  prior  art 
patents  before  the  Patent  Office,  but  was  found  in  an 
uncited  Livingstone  patent  before  the  court. 

"Moreover,  the  space  so  strongly  asserted  by 
Cook  Chemical  appears  quite  plainly  on  the  Living- 
stone device,  a  reference  not  cited  by  the  Exam- 
iner. 

"The  substitution  of  a  rib  built  into  a  collar 
likewise  presents  no  patentable  difference  above  the 
prior  art.  It  was  fully  disclosed  and  dedicated  to 
the  public  in  the  Livingstone  patent." 

Graham   v.    John    Deere    Company    of   Kansas 
City,  supra,  86  S.  Ct.  at  702. 

The  Supreme  Court  therefor  concluded  that  it  would 
be  obvious  to  employ  the  sealing  arrangement  taught 
by  the  Livingstone  device  in  combination  with  the  other 
prior  art,  even  though  the  hold-down  cap  of  Livingstone 
was  applied  to  a  somewhat  different  device  than  that 
employed  in  the  patent  in  suit.  (In  Livingstone,  the 
hold-down  cap  was  employed  to  hold  down  a  spout  in 
a  container  rather  than  a  sprayer  head.)  The  Supreme 
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Court  considered  the  prior  art  as  a  whole  and  combined 
the  teachings  thereof  to  demonstrate  the  obviousness 
of  the  patented  construction. 

This  Court  must  consider  the  truck  loader  art  as  a 
whole.  It  is  obvious  to  employ  the  platform  folding  ar- 
rangement taught  by  the  Narvestad,  Peters  or  Jester 
patents  in  combination  with  the  other  prior  art  loaders 
of  Exhibits  C  and  D  (such  as  Novotney  '403  or  Wood 
'135)  to  fold  the  platform  for  ease  of  dock  loading 
(compare  the  Narvestad  and  Lugash  '227  objects  on 
collapsing  and  folding  the  platform,  Appendix  C,  pages  1 
and  2). 

CLAIMS  OF  LUGASH  '227  DO  NOT  DEFINE 
A   PATENTABLE   INVENTION. 

The  claims  of  a  patent  must  particularly  and  dis- 
tinctly define  the  purported  invention  (35  U.S.C. 
§112).  Let's  look  at  claim  8  of  Lugash  '227  which  the 
trial  court  referred  to  in  Finding  of  Fact  7  as  best  sum- 
marizing the  Lugash  subject  matter.  The  drawing  of 
the  Lugash  loader,  code  colored,  appears  in  Appendix 
C,  page  1 .  Claim  8  reads  as  follows : 

"In  a  load  lifting  and  lowering  means  attach- 
able to  a  load  carrying  vehicle  at  a  point  thereon 
below  the  vehicle  bed, 

a  platform  (blue)  on  which  the  load  is  carried, 
a  pair  of  parallel  rule  linkage  systems  (green) 
disposed  one  each  adjacent  each  side  of  said  plat- 
form, each  of  said  linkage  systems  having  one  end 
thereof  attached  to  the  vehicle  at  a  point  below 
the  plane  of  the  vehicle  bed  and  the  other  end 
thereof  connected  to  said  platform, 
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the  connections  (yellow)  between  said  linkage 
systems  and  said  platform  including  horizontally 
disposed  hinge  means  and  stop  means  ( red)  effec- 
tive to  permit  said  platform  to  be  swung  on  said 
hinge  means  into  superposed  position  on  said  link- 
age systems  and  to  prevent  said  platform  from 
being  swung  on  said  hinge  means  in  the  opposite 
direction  beyond  a  position  in  which  said  platform 
extends  with  the  load  carrying  surface  thereof  sub- 
stantially parallel  to  the  plane  of  the  vehicle  bed, 
and  power  means  (brown)  operable  optionally  to 
lift  said  platform  bodily  or  to  allow  said  platform 
to  descend." 

THERE  IS  NOTHING  NEW  AND  PATENT- 
ABLY  NOVEL  IN  THIS  COMBINATION.  Please 
look  at  page  12  of  Exhibit  E-G,  a  catalog  of  Day- 
brook  power  gates.  These  prior  art  loaders  had  a 
loading  platform,  parallel  rule  lifting  arms,  a  con- 
nection between  the  arms  and  the  platform  including 
a  hinge  or  pivot,  and  power  means.  Note  the  matter 
printed  at  the  bottom  of  page  12,  between  the  dia- 
grams: 

"  'DA'  platforms  give  the  advantages  of  ground 
to  truck  bed  loading  and  unloading — yet  fold  to  a 
straight  down  position  to  permit  dock  operations." 

Please  note  that  this  Daybrook  platform  "folds"  to 
below  the  truck  bed  to  permit  dock  loading.  Lugash 
did  not  invent  dock  loading. 

Can  there  be  invention  in  providing  a  stop  on  a 
hinged  element  to  prevent  the  element   from  swinging 
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too  far?  No,  because  each  member  of  this  Court  has 
seen  such  stops  on  hinged  doors,  stopping  the  door  from 
swinging  beyond  a  desired  position  while  permitting  the 
door  to  swing  in  the  opposite  direction  as  far  as  you 
want. 

But  now  let  us  look  at  Exhibit  AM-2  where  a  deadly 
comparison  with  Novotney  '403  clearly  shows  each 
and  every  element  of  Lugash  claims  8,  9  and  11  to  be 
old. 

This  exhibit  speaks  for  itself.  The  evidence,  includ- 
ing the  testimony  of  Vogel  and  Gabriel,  establishes 
irrefutably  that  Novotney  is  a  complete  anticipation. 
(See  Vol.  Ill,  pp.  484-486,  699-701,  775-781,  842-844). 

Similarly  Exhibit  AM-1  shows  that  each  and  every 
element  of  claims  1,  2  and  4  of  Lugash  '227  in  the 
same  combination  for  the  same  purpose  is  taught  by  the 
expired  Novotney  '403  patent  which  is  now  in  the 
public  domain. 

It  is  submitted  that  the  claims  of  Lugash  '227  are 
invalid  since  the  statutory  prerequisites  of  patentable 
invention  (novelty,  utility  and  lack  of  obviousness) 
have  not  been  met. 

What  is  in  the  public  domain  can  be  freely  used  by 
all.  Foldable  loading  platforms  were  old;  plaintiff  can- 
not deprive  a  member  of  the  public  of  the  right  to 
manually  pivot  an  old  platform  which  is  capable  of  piv- 
oting about  a  hinge  or  pivot  pin. 
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CLAIMS  OF  LUGASH  '227  ARE  INVALID 
BECAUSE  INDEFINITE. 

35  U.S.C.  §112  requires  that  a  patent  include  ".  .  . 
claims  particularly  pointing  out  and  distinctly  claiming 
the  subject  matter  which  the  applicant  regards  as  his  in- 
vention." 

It  is  noticeable  that  the  trial  court  adopted  Findings 
(prepared  by  plaintiffs)  which  attribute  characteristics 
of  novelty  to  the  Lugash  assembly  which  are  not 
stated  in  the  claims. 

For  example,  Finding  of  Fact  8  states  that  "power 
means  moves  a  load  platform  into  and  out  of  a  stored 
position"  but  that  is  not  in  any  Lugash  claim. 

The  claims  of  Lugash  '227 : 

DO  NOT  REQUIRE  that  the  platform  be  folded 
or  "swung" ; 

DO  NOT  SPECIFY  when  (or  in  what  position) 
the  platform  "may"  be  swung  [But  in  Finding  of 
Fact  6,  the  trial  court  stated  that  the  folding  takes 
place  at  ground  level]  ; 

DO   NOT   STATE  what   is   to  be  done  after  a 
platform  is  "swung"  at  the  operator's  discretion; 
DO  NOT  REFER  to  a  swung  platform  as  an  ele- 
ment; 

DO  NOT  REFER  to  movement  of  a  platform  into 
stored  position; 

DO  NOT  REQUIRE  movement  of  a  platform 
into  position  under  a  truck  bed  [But  Findings  of 
Fact  6  and  22  are  based  on  this  false  premise] ; 
and 

DO  NOT  STATE  that  the  power  means  are  op- 
erable with  the  platform  in  a  "swung"  position. 


I 
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Therefore  what  plaintiffs  represent  as  the  "novel 
features"  are  not  defined  in  the  claims.  The  require- 
ments of  35  U.S.C.  §112  have  not  been  complied 
with,  and  the  claims  are  invalid.  The  only  positive  ele- 
ments specified  in  the  Lugash  claims  read  directly  upon 
the  old  expired  construction  shown  in  Novotney  '403. 

The  Supreme  Court  has  stated : 

"The  statutory  requirements  of  particularity  and 
distinctness  in  claims  is  met  only  when  they  clearly 
distinguish  what  is  claimed  from  what  went  before 
in  the  art  and  clearly  circumscribe  what  is  fore- 
closed from  future  enterprise." 

United  Carbon  Co.  v.  Binncy  &  Smith  Co.,  317 
U.S.  228,  236. 

Plaintiffs  will  probably  try  to  argue  out  of  this  corner 
by  claiming  that  the  platform  "may"  be  swung  in  their 
construction  and  that  the  power  means  "may"  be  op- 
erated after  the  platform  is  swung.  Similarly,  however, 
the  platform  9  of  Novotney  '403  "may"  be  swung  and 
the  power  means  of  Novotney  "may"  be  operated  after 
it  is  swung.  The  trial  court  found  that  such  movement 
is  possible. 

At  all  events  the  claims  of  Lugash  are  invalid  be- 
cause they  do  not  point  out  the  alleged  (if  any)  "novel 
feature."  The  claims  are  invalid  because  they  attempt 
to  cover  that  which  is  already  in  the  public  domain; 
one  cannot  get  a  patent  by  relying  upon  semantics  or 
by  reading  between  the  lines  of  a  claim.  Minor  modifi- 
cations are  not  the  subject  of  valid  patents. 

"A  mere  carrying  forward  or  new  or  more  ex- 
tended application  of  the  original  thought,  a  change 
only  in  form,  proportions,  or  degree,  the  substitu- 
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tion  of  equivalents,  doing  substantially  the  same 
means  with  better  results,  is  not  such  achievement 
as  will  sustain  a  patent." 

Smith  V.  Nichols,  88  U.S.  112  at  119 

It  is  submitted  that  this  Court  is  compelled  to  hold 
all  of  the  claims  invalid  on  at  least  two  grounds,  namely : 
(A)  lack  of  invention  and  (B)  failure  to  comply  with 
35  use  §112. 

Note  is  here  made  of  an  ancillary  rule  which  is  ap- 
plicable where  the  claims  do  not  specify  the  purported 
novelty,  namely: 

"Of  course,  what  is  not  claimed  is  public  prop- 
erty. *  *  *  The  public  has  the  undoubted  right  to 
use,  and  it  is  presumed  does  use,  what  is  not  spe- 
cifically claimed  in  a  patent." 

Mahn  v.  Harwood,  112  U.S.  354  at  361. 

An  invalid  patent  cannot  be  infringed :  defendant  can- 
not infringe  if  he  uses  what  is  not  claimed. 

THE  TRIAL  COURT  WAS  CONFUSED  AS  TO 
THE  LEGAL  EFFECT  OF  THE  FOLDING 
OF  THE  PLATFORM  SHOWN  IN  NOVOT- 
NEY  '403. 

The  Novotney  '403  loader  platform  can  be  folded  back 
over  the  lifting  arms  without  any  modification  of  its 
construction  [Vogel,  Vol.  Ill,  pp.  484-486;  Gabriel,  Vol. 
Ill,  pp.  699-700,  775-781 ;  Exs.  AM-1  and  AM-2;  Find. 
of  Fact  \6,  Vol.  I,  p.  666].  However,  the  trial  court  re- 
quired that  the  inverting  of  the  platform  (possible  in 
Novotney)  be  the  "essence  of  the  invention  contained 
therein"  before  it  could  be  considered  "inherent"  [Mem- 
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orandum  Opinion,  Vol.  I,  p.  564,  lines  9-12;  Finds,  of 
Fact  15-17,  Vol.  I,  p.  666].  The  Memorandum  Opinion 
and  Findings  clearly  show  that  the  trial  court  was  con- 
fused and  misunderstood  the  rule  stated  in  Huston  v. 
Buckeye  Bail  Corporation,  107  U.S.P.Q.  138. 

The  essence  of  the  claim  before  Judge  Cecil  in  the 
Buckeye  case  was  the  "turning"  of  a  fishing  "sinker" 
when  resting  on  the  bottom  of  the  sea  to  expose  more 
of  its  lower  red  half  and  thus  notify  the  fisherman  that 
his  sinker  is  on  the  bottom  {Houston  v.  Buckeye,  supra 
at  140).  There  was  no  suggestion  of  the  "turning  move- 
ment" in  the  prior  art  Olson  patent,  but  the  court  there 
found  that  it  could  so  turn  and  was  therefore  inherent. 
Judge  Cecil  correctly  stated: 

"If  the  turning  movement  was  inherent  in  the 
Olson  patent  it  can  be  said  to  have  been  taught  by 
and  included  in  the  prior  art  whether  claimed  by 
Olson  or  not.  'An  inventor  is  entitled  to  all  that 
his  patent  fairly  covers,  even  though  its  complete 
capacity  is  not  recited  in  the  specifications  and 
was  unkown  to  the  inventor  prior  to  the  patent  is- 
suing.' 2nd  Syl.  Diamond  Rubber  Co.  v.  Consoli- 
dated Rubber  Tire  Co.,  220  U.S.   428." 

In  the  instant  case,  when  the  trial  court  found  the 
folding  of  the  platform  to  be  possible  in  Novotney  '403, 
he  had  thereby  actually  found  it  to  be  inherent  within 
the  meaning  of  the  Buckeye  case,  supra.  The  trial  court 
was  confused. 

The  trial  court  erred  in  believing  that  it  was  necessary 
for  Novotney  '403  to  describe  in  detail  the  folding  of 
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the  platform  and  its  use.  That  is  not  the  law.  The  No- 
votney  platform  can  be  folded,  and  the  Novotney  '403 
patent  is  an  anticipation  pursuant  to  numerous  au- 
thorities: 

"An  old  mechanism  fully  capable  of  a  use  not 
then  observed,  anticipates  a  later  patent  for  the  ap- 
plication of  that  means  to  the  new  use.  Patentabil- 
ity cannot  rest  on  the  observation  in  a  given  device 
of  a  usefulness  not  before  noticed;  and  the  fact 
that  a  party  did  not  in  fact  use  his  mechanism  for 
a  particular  purpose,  or  even  that  he  did  not  fore- 
see that  such  purpose  would  be  a  useful  one,  is  not 
material.  William  B.  Mershon  &  Co.  v.  Bay  City 
Box  &  Lumber  Co.,  C.C.  Mich.,  189  F.  741.  Dis- 
covery of  new  uses  for,  or  newly  observed  func- 
tions of  a  device,  well  known  in  the  mechanical  or 
structural  arts,  is  not  patentable  invention;  Grand 
Rapids  Refrigerator  Co.  v.  Stevens  et  al.,  6  Cir., 
27  F.2d  243;  and  the  use  for  which  an  apparatus 
was  intended  is  irrelevant,  if  it  could  be  employed 
without  change  for  the  purposes  of  the  patent. 
Dwight  &  Lloyd  Sintering  Co.  v.  Greenawalt,  2 
Cir.,  27  F.2d  823." 

Mcithe'ws  Conveyer  Co.  n.  Palmer-Bee  Co.,  135 
F.2d  72>,  89  (6th  Cir.,  1943). 

".  .  .  Pipkin  found  latent  qualities  in  an  old  dis- 
covery and  adopted  it  to  a  useful  end.  But  that  did 
not  advance  the  frontiers  of  science  in  this  narrow 
field  so  as  to  satisfy  the  exacting  standards  of 
our  patent  system.  Where  there  has  been  use  of 
an  article  or  where  the  method  of  its  manufacture 
is  known,  more  than  a  new  advantage  of  the 
product  must  be  discovered  in  order  to  claim  in- 
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vention.  See  Deforest  Radio  Co.  v.  General  Electric 
Co.,  2%Z  U.S.  664,  682.  It  is  not  invention  to  per- 
ceive that  the  product  which  others  had  discovered 
had  qualities  they  failed  to  detect.  See  Corona  Cord 
Tire  Co.  v.  Dovan  Chemical  Corp.,  276  U.S.  358, 
369." 

General  Electric  Co.  v.  Jewel  Co.,  326  U.S.  242, 
247  (1945). 

".  .  .  But  the  observation  of  a  new  use  in  a 
prior  patented  device  is  not  patentable;  and  the 
mere  fact  that  the  inventor  did  not  use  his  device 
for  that  purpose  or  did  not  foresee  that  the  purpose 
might  be  useful  is  immaterial." 

Triangle  Conduit  &  Cable  Co.,  Inc.  v.  National 
Electric  Products  Corporation,  149  F.  2d  87, 
90  (3rd  Cir.,  1945). 

Lugash  '227  does  not  disclose  anything  new  over  the 
disclosure  of  Novotney  '403  and  is  invalid.  A  contrary 
finding  withdraws  the  Novotney  '403  apparatus  from 
the  public  domain  and  gives  an  undeserved  monopoly  to 
plaintiffs.  The  Novotney  '403  loader  is  an  anticipation 
of  Lugash  '227  because  the  platform  can  be  folded  over 
the  lifting  arms  and  because  it  has  the  specific  con- 
struction claimed  by  Lugash  [Exs.  AM-1,  AM-2].  Lu- 
gash '227  cannot  be  valid.  The  trial  court's  holding  of 
validity  must  be  reversed. 

A  contrary  conclusion  would  award  the  plaintiffs  with 
a  monopoly  extending  until  1975  over  a  loader  con- 
struction disclosed  by  Novotney  '403  in  1940  and 
dedicated  to  the  public  in  1957. 
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IT  IS  NOT  PATENTABLE  INVENTION  TO  DO 
WHAT  IS  SUGGESTED  BY  THE  PRIOR 
ART. 

Lugash  '227  contributes  nothing  to  the  fund  of  pub- 
lic knowledge  beyond  that  already  disclosed  in  the  prior 
art  (such  as  the  combination  of  the  teachings  of  the 
Novotney  '403  and  Narvestad  patents). 

The  provision  of  parallelogram  linkages  in  a  load 
elevating  device  for  vehicles  to  obtain  a  level  ride  plat- 
form is  admittedly  old  (Comstock,  Vol.  Ill,  pp.  272- 
273).  Such  Hnkages  are  found  in  the  cited  prior  art 
patents  to  Richards  and  Ives  (Gabriel,  Vol.  Ill,  p.  639) 
and  most  of  the  prior  art  patents  in  Exhibits  C  and  D 
(defendant's  prior  art  patents)  starting  with  the  Shad- 
bolt  patent  which  issued  in  1896.  The  Lugash  '227  pat- 
ented combination  is  constructed  and  operates  in  the 
same  way  as  old  parallelogram  arm  loading  devices 
when  used  for  loading  or  unloading  a  vehicle  (Gabriel, 
Vol.  Ill,  p.  624). 

The  "folding"  of  the  platform,  represented  as  being 
novel  to  the  Patent  Office,  is  found  in  the  non-cited 
Narvestad,  Peters  and  Jester  patents.  One  need  only 
be  aware  of  the  teachings  of  any  of  Narvestad,  Peters 
or  Jester  to  pivot  the  platform  of  Novotney  '403  back 
over  the  lifting  arms  to  fold  it  away. 

"All  you  have  to  do  is  see  that  teaching  (Nar- 
vestad, Peters  or  Jester)  and  swing  this  platform 
9  of  Novotney  '403  over  and  on  top  of  the  arm  7." 
(Gabriel,  Vol.  Ill,  p.  701). 

"Certainly  a  person  having  ordinary  skill  in  the 
prior  art,  given  the  fact  that  the  flex  in  the  shank 
could  be  utiHzed  more  effectively  if  allowed  to  run 
the  entire  length  of  the  shank,  would  immediately 
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see  that  the  things  to  do  was  what  Graham  did, 
i.e.,  invert  the  shank  and  the  hinge  plate."  (Em- 
phasis added). 

Graham  v.  John  Deere  Company  of  Kansas  City, 
supra,  86  S.  Ct.  at  697. 

It  is  obvious  that  the  power  means  cyHnder  F  of 
Novotney  '403  (and  the  powered  cable  16  of  Narvestad) 
can  be  employed  to  raise  the  lifting  arms  whether  the 
platform  is  extended  rearwardly  or  pivoted  back  over 
the  lifting  arms.  The  natural,  expected  and  unsurprising 
thing  is  to  manually  pivot  the  lowered  platform  over 
the  lifting  arms  in  Novotney  '403  and  then  operate  the 
power  means  until  the  platform  and  lifting  arms  are 
raised  up  under  the  vehicle  bed  in  view  of  the  teachings 
of  Narvestad,  Peters  or  Jester. 

"This  case  is  wanting  of  any  unusual  or  sur- 
prising consequences  from  the  unification  of  the 
elements  here  concerned.  ..." 

A.  &  P.  Tea  Co.  v.  Supermarket  Corp.,  340  U.S. 
147. 

The  Constitutional  standard  of  patentability  required 
by  this  Court,  and  as  imposed  thereon  by  ^.  &  P.  Tea 
Co.  V.  Supermarket  Corp.,  340  U.S.    147   (1950),  re- 
mains unchanged  by  the  recent  Supreme  Court  decisions. 
"While  the  clear  language  of   §103   places   em- 
phasis on  an  inquiry  into  obviousness,  the  general 
level  of  innovation  necessary  to  sustain  patentabil- 
ity remains  the  same." 
*,  *  * 

"Innovation,  advancement,  and  things  which  add 
to  the  sum  of  useful  knowledge  are  inherent  req- 
uisites   in    a    patent    system,    which    by    Constitu- 
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tional  command  must  'promote  the  progress  of  .  .  . 
useful  arts.'  This  is  the  standard  expressed  in  the 
Constitution  and  it  may  not  be  ignored.  And  it  is 
in  this  Hght  that  patent  'vaHdity  requires  reference 
to  a  standard  written  into  the  Constitution'.  A. 
&  P.  Tea  Co.  v.  Supermarket  Corp.,  supra  at  154." 
Graham  v.  John  Deere  Company  of  Kansas  City, 
supra,  86  S.  Ct.  at  686-687  and  688. 

This  Court  has  consistently  applied  the  Constitu- 
tional standard: 

"Thus,  the  statute  prescribed,  as  a  condition  of 
patentability,  that  what  has  been  accomplished  must 
be  such  that  it  would  not  have  been  obvious  to  a 
hypothetical  person  skilled  in  all  that  could  have 
been  known,  at  the  pertinent  time,  in  the  field  to 
which  the  invention  relates. 

"It  follows  that  though  a  device  may  be  new 
and  useful,  it  is  not  patentable  if  it  consists  of  no 
more  than  a  combination  of  ideas  which  are  drawn 
from  the  existing  fund  of  public  knowledge,  and 
which  produces  results  that  would  be  expected  by 
one  skilled  in  the  art. 

Griffith  Rubber  Mills  &  H  of  far,  313  F.  2d  1, 
3  (9th  Cir.,  1963). 

Lugash  '227  does  not  add  to  the  sum  of  useful  knowl- 
edge and  fails  to  meet  the  standard  expressed  in  the 
Constitution  and  referred  to  m  A.  &  P.  Tea  Co.  v.  Su- 
permarket Corp.,  supra  at  154. 
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OLD  ELEMENTS  IN  AN  OLD  COMBINATION 
ARE  NOT  PATENTABLE. 

It  must  be  abundantly  clear  by  this  time  that  the 
evidence  establishes  that  each  and  every  element  of 
the  Lugash  claims  is  old  and  that  the  combination  of 
elements  is  old. 

"Courts  should  scrutinize  combination  patent 
claims  with  a  care  proportioned  to  the  difficulty 
and  improbability  of  finding  invention  in  an  as- 
sembly of  old  elements.  The  function  of  a  patent 
is  to  add  to  the  sum  of  useful  knowledge." 

A.  &  P.  Tea  Co.  v.  Supermarket  Corp.,  340  U.S. 
147  at  152. 

"The  mere  aggregation  of  a  number  of  old  parts 
or  elements  to  which,  in  the  aggregation,  per- 
form or  produce  no  new  or  different  function  or 
operation  than  that  theretofore  performed  or  pro- 
duced by  them,  is  not  patentable  invention." 

Lincoln  Engineering  Co.  v.  Stewart-Warner 
Corp.,  303  U.S.  545  at  549. 

The  operative  function  of  the  Lugash  platform  is 
to  support  loads  being  moved  between  the  ground  and 
the  truck  bed  levels,  the  same  function  of  all  loading 
platforms  in  the  prior  art.  The  hinged  connections  be- 
tween the  platform  and  the  platform  support  member 
(50  in  '227)  of  Lugash  perform  the  same  function 
that  they  always  have,  to  merely  pivotally  mount  the 
platform  to  the  support  member. 

The  lifting  arms  of  the  prior  art  Narvestad  and 
Novotney  '403  patents  are  power  operated  to  function 
to  raise  and  lower  their  loader  support  members  (and 
connected  platforms)   during  loading  and  unloading  as 
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in  Lugash.  It  is  obvious  that  the  power  means  of  both 
Narvestad  and  Novotney  '403  can  be  employed  to  raise 
the  lifting  arms  and  support  member  24  after  the  loader 
platform  has  been  manually  inverted  at  ground  level 
just  as  in  Lugash. 

All  power  operated  lifting  arms,  having  a  connect- 
ing member  to  which  a  platform  is  hinged  or  pivoted, 
will  perform  their  normal  and  expected  function  to  lift 
the  platform  whether  it  is  empty  or  loaded  or  whether 
the  platform  is  hinged  into  one  position  or  another. 
Would  it  be  patentable  invention  to  claim  the  same  old 
combination  of  elements  and  state  that  you  can  raise 
the  platform  for  purpose  of  amusement?  Would  this 
give  rise  to  a  new  mode  of  cooperation  of  these  old 
elements?  Of  course  not,  but  Findings  of  Fact  22  and 
23  erroneously  attribute  "two  distinct  modes  of  co- 
operation", one  for  load  bearing-  purpose  and  one  for 
storing  purpose.  Why  not  a  third  mode  for  purpose  of 
amusement? 

The  trial  court  erred  as  a  matter  of  fact  [Finds,  of 
Fact  7,  8  and  24]  in  finding  a  new  combination  of  ad- 
mittedly old  elements  in  Lugash  '227  where  the  same 
combination  of  old  elements  is  found  the  prior  art  load- 
ers, such  as  in  Novotney  '403.  The  trial  court  erred  as 
a  matter  of  law  [Concls.  of  Law  B  and  C]  in  not  re- 
quiring this  combination  of  admittedly  old  elements 
[Find,  of  Fact  8]  to  perform  some  new,  unusual,  sur- 
prising or  unexpected  function  in  the  combination  than 
they  did  not  perform  out  of  it,  as  required  by  Lincoln 
Engineering  Co.  v.  Stewart-Warner  Corp.,  supra,  and 
United  States  v.  Adams,  supra. 
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UNCONTRADICTED  TESTIMONY 
ESTABLISHES  OBVIOUSNESS. 

The  only  persons  skilled  in  the  art  to  testify  as  to  the 
obviousness  of  the  teachings  of  the  state  of  the  art  as 
of  1957,  when  Lugash  purportedly  made  his  invention, 
are  Messrs.  Vogel  and  Gabriel  who  found  the  entire 
'227  combination  claimed  in  the  prior  existing  fund  of 
public  knowledge.  The  testimony  is  clear  and  definite 
and  appears  in  Volume  III,  pages  462-463,  485-486, 
699-701,718-724. 

Plaintiffs  never  cross-examined  Messrs.  Vogel  or 
Gabriel  as  to  the  obvious  teachings  of  the  combined  ref- 
erences relied  upon  by  defendant,  never  presented  re- 
buttal expert  testimony  nor  argument  as  to  why  these 
combinations  could  not  be  made,  nor  presented  any  evi- 
dence which  would  show  any  distinguishing  features 
between  the  combined  state  of  the  art  and  the  combina- 
tions of  elements  claimed  in  the  Lugash  '227  patent. 

Plaintiffs'  counsel  never  asked  his  witness,  Mr.  Com- 
stock,  whether  in  his  opinion  Lugash  '227  would,  or 
would  not,  be  obvious  to  one  skilled  in  the  art  in  view  of 
the  combined  teachings,  or  state,  of  the  art.  It  must  be 
assumed  that  plaintiffs'  patent  expert,  Mr.  Comstock, 
was  not  examined  by  plaintiffs  upon  the  combinations 
of  references  relied  upon  by  defendant  because  his  testi- 
mony thereon  would  not  have  been  favorable  to  plain- 
tiffs' position. 

Plaintiffs'  counsel  carefully  refrained  from  asking 
his  expert  whether  the  Lugash  '227  patent  would  be 
obvious  in  view  of  the  combination  of  a  first  refer- 
ence teaching  a  power-operated  parallelogram  linkage 
system  loader  (such  as  Novotney  '403  and  Wood  '135  ; 
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or  Richards  and  Ives  of  the  cited  prior  art)  and  any  of 
the  Narvestad,  Peters  or  Jester  references  which  dis- 
close the  folding  up  concept.  Mr.  Comstock's  "resume 
of  testimony"  (Vol.  I,  pp.  188-219)  filed  prior  to  the 
trial  does  not  deal  with  any  combination  of  references 
or  make  any  statements  as  to  the  obviousness  or  non- 
obviousness  of  the  Lugash  '227  patent  over  the  state  of 
the  art. 

It  can  only  be  assumed  from  the  foregoing  that  the 
plaintiffs'  patent  expert  was  unwilling  to  testify  that 
the  Lugash  '227  claimed  subject  matter  is  non-obvious 
over  the  state  of  the  art. 

THE  TRIAL  COURT  ERRED  IN  IGNORING 
THE  OBVIOUSNESS  OF  LUGASH  '227  AS 
ESTABLISHED  BY  EXPERT  TESTIMONY. 

The  Supreme  Court  has  stated,  and  recently  repeated 
in  Graham  v.  John  Deere  Company  of  Kansas  City, 
supra,  that  the  judiciary 

"Is  most  ill-fitted  to  discharge  the  technological 
duties  cast  upon  it  by  patent  legislation." 

Marconi  Wireless  Co.  v.  United  States,  320  U.S. 
1,  60  (1943). 

The  trial  court  initially  considered  Lugash  '227  to 
be  invalid  over  the  state  of  the  art  established  through 
defendant's  technically  skilled  experts,  Vogel  and 
Gabriel  (Vol.  Ill,  pp.  902-905).  The  trial  court  sub- 
sequently substituted  its  opinion  for  that  of  the  ex- 
perts in  finding  Lugash  '227  non-obvious  over  the  art. 
But,  the  trial  court  is  not  technically  expert  in  the  art. 

The  trial  court  committed  reversible  error  in  rejecting 
the  experts'  opinions  on  the  obviousness  of  Lugash 
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'227,  and  in  effect,  not  deciding  the  issue  but  rather 
concluding  validity  on  inferences  and  secondary, 
make-weight  grounds. 

SECONDARY  TESTS  DO  NOT  PREVAIL 
WHERE  STATUTORY  REQUIREMENTS 
OF  PATENTABILITY  ARE  NOT  MET. 

The  Supreme  Court  recognized  in  the  Graham  case, 
supra,  in  discussing  the  Cook  Chemical  patent  that  the 
evidence  disclosed  that  "a  serious  problem"  had  existed 
for  many  years  in  developing  sprayers  that  could  be 
integrated  with  the  containers  and  that  the  Scoggin's 
device  "was  well-received  and  soon  became  widely  used" 
(Graham  v.  John  Deere  Company  of  Kansas  City, 
supra,  86  S.  Ct.  2  at  699).  Cook  Chemical's  expert  testi- 
fied it  was  the  first  "commercially  successful,  inexpen- 
sive, integrated  shipping  closure  pump  unit  ..."  and  it 
was  urged  that  the  long-felt  need  in  the  industry  for 
the  device,  the  inability  of  others  to  produce  it  and  its 
commercial  success  all  evidenced  the  non-obvious  nature 
of  the  device  at  the  time  it  was  developed.  The  trial 
and  appellate  courts  had  agreed. 

But  the  statutory  prerequisites  of  novelty,  utility 
and  non-obviousness  are  paramount:  The  Supreme 
Court  correctly  looked  past  the  "inferences"  and  "sub- 
tests" and  found: 

"However,  these  factors  do  not,  in  the  circum- 
stances of  this  case,  tip  the  scales  of  patentability. 
The  Scoggin  invention,  as  limited  by  the  Patent 
Office  and  accepted  by  Scoggin.  rests  upon  exceed- 
ingly small  and  quite  non-technical  mechanical  dif- 
ferences in  a  device  which  was  old  in  the  art.  At 
the  latest,  those  differences  were  rendered  apparent 
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in  1953,  by  the  appearance  of  the  Livingstone  pat- 
ent, and  unsuccessful  attempts  to  reach  a  solution 
to  the  problems  confronting  Scoggin  made  before 
that  time  became  wholly  irrelevant.  It  is  also  irrele- 
vant that  no  one  apparently  chose  to  avail  them- 
selves of  knowledge  stored  in  the  Patent  Office  and 
readily  available  by  the  simple  expedient  of  con- 
ducting a  patent  search — a  prudent  and  nowadays 
common  preliminary  to  well-organized  research. 
Mast  Foos  &  Co.  v.  Stover  Mfg.  Co.,  117  U.S. 
485  (1900).  To  us,  the  limited  claims  of  the  Scog- 
gin patent  are  clearly  evident  from  the  prior  art  as 
it  stood  at  the  time  of  the  invention." 

Graham   v.    John    Deere    Company    of   Kansas 
City,  supra,  86  S.  Ct.  at  703. 

This  Court  should  similarly  look  beyond  the  alleged 
commercial  success  and  other  "sub-tests"  relied  so 
heavily  upon  by  the  trial  court  below  and  look  at  the 
"technical  facts",  as  in  the  past. 

"Evidence  of  commercial  success  cannot  overcome 
clear  lack  of  novelty  and  invention." 

Pevely  Dairy  Co.  v.  Borden  Printing  Co.,   123 
F.  2dl7(9thCir.). 
Also 

Stanffer  v.   Slenderella  Systems  of  Calif.,   254 
F.  2d  127  (9th  Cir.). 

The  trial  court  initially  considered  the  Lugash  '227 
patent  invalid  upon  defendant's  showing  of  the  state  of 
the  prior  art.  The  prior  art  is  exactingly  complete  in 
teachin.q-  every  alleged  novel  aspect  of  Lugash  '227. 
The  trial  court  erred  in  deciding  this  case  by  sub- 
tests rather  than  the  technical  state  of  the  art. 
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The  trial  court  erred  in  stressing  in  its  findings  com- 
mercial success;  unproved  lack  of  success  of  prior  art 
devices,  demand  and  need,  purported  savings  of  time 
and  money  and  similar  make-weights  [Finds,  of  Fact 
9,  19,  24,  26  and  28] . 

The  fact  remains  that  there  is  no  patentable  inven- 
tion defined  in  the  Lugash  '227  patent  claims  that  ful- 
fills statutory  requirements.  This  Court  must  conclude 
that  Lugash  '227  adds  nothing  to  the  sum  of  knowl- 
edge, is  merely  an  obvious  combination  of  already 
known  ideas  in  the  art  and  is  invalid  for  failure  to 
meet  the  Constitutional  standard  of  patentability  re- 
ferred to  in  ^.  &  P.  Tea  Co.  v.  Supermarket  Corp., 
supra  and  Graham  v.  John  Deere  Company  of  Kansas 
City,  supra. 

LUGASH  '227  IS  A  STEP  BACKWARD 
IN  THE  ART. 

Plaintiffs'  device,  as  represented  to  the  trial  court, 
not  only  does  not  produce  new,  unexpected  or  surpris- 
ing results  but  has  lost  the  advantages  of  some  old 
results.  The  early  Ducondu  '473  patent  [Ex.  D]  dis- 
closes a  platform  that  can  be  used  as  a  tailgate,  load 
elevating  platform  and  be  swung  down  under  the 
truck  when  not  in  use  (Gabriel,  Vol.  Ill,  pp.  626-628) 
to  allow  dock  loading.  Lugash  has  lost  the  tailgate  func- 
tion of  the  loading  platform  old  in  Ducondu  '473 
(Gabriel,  Vol.  Ill,  p.  649). 

Plaintiffs'  own  witnesses  admitted  the  failure  of  the 
Lugash  device  to  serve  as  a  tailgate  as  well  as  fold  out- 
of-the-way,  as  in  the  prior  Anthony  "Drop-Leaf"  lift 
gate  of  Exhibit  AD  (Massman,  Vol.  Ill,  p.  38).  When 
the  lift  gate  of  the  Anthonv  device  of  Exhibit  AD  is 
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folded  down  to  its  out-of-the-way  position  beneath  the 
vehicle,  it  can  be  backed  up  against  a  loading  dock.  No 
new  result  or  function  is  attained  by  Lugash  '227  not 
obtained  in  this  prior  Anthony  ''Drop-Leaf"  lift  gate 
of  Exhibit  AD  (Goodman,  Vol.  Ill,  p.  76;  Vogel,  Vol. 
Ill,  p.  466). 

Messrs.  Massman  and  Goodman  even  admitted  that 
it  would  be  an  advantage  to  have  a  load  elevator  which 
could  be  used  as  a  tailgate,  like  Exhibit  AD,  in  addition 
to  being  folded  to  an  out-of-the-way  position  beneath 
the  vehicle  (Massman,  Vol.  Ill,  pp.  39-40;  Goodman, 
Vol.  Ill,  p.  78). 

The  fact  is  that  the  purported  folding-over  of  the 
platform*  is  useless.  Plaintiffs'  witness  Massman 
testified: 

"Q.  Now,  when  the  platform  in  the  Tuk-A- 
Way  device  is  folded  under  the  truck,  what  func- 
tion does  it  have?  *  *  *  A.  It  doesn't  have  any 
when  it  is  underneath  the  truck."  (Vol.  Ill,  p.  41). 

Actually,  when  the  platform  of  plaintiffs'  device  is  in 
the  folded-up  position,  the  operator  has  to  put  addi- 
tional, separate  gates  on  the  back  of  his  truck  to  keep 
articles  from  falling  off. 

"Q.  Is  it  essential  to  use  these  gates  on  the 
back  of  your  trucks  when  you  use  the  Tuk-A- 
Way  loading  system?  A.  Yes.  We  will  not  rent  a 
truck  out  without  these  gates  on  there."  (Grasse, 
Vol.  Ill,  p.  62). 

Therefore  the  Lugash  '227  device  lifts  loads  in  ex- 
actly the  same  manner  as  all  prior  lifting  platforms,  by 


*Actual  foldinjT  and  lifting  while  in  folded  position  is  not 
required  by  the  claims  of  Lugash  '227. 


the  use  of  the  same  elements  in  the  same  old  relation- 
ship. Prior  loading  platforms  lifted  loads  and  in  addi- 
tion were  capable  of  acting  as  tail  gates;  when  you  use 
the  Lugash  device,  you  now  have  to  put  up  separate 
tail  gates.  Is  this  a  patentable  advance,  or  is  it  a  step 
backward  ? 

DEFENDANT  CANNOT  INFRINGE  BY  USING 
WHAT  IS  IN  THE  PUBLIC  DOMAIN. 

There  are  six  basic  reasons  why  defendant  does  not 
infringe : 

1.  You  cannot  infringe  an  invalid  patent. 

International  Carbonic  Engineering  Co.  v.  Nat- 
ural Carbonic  Products  Inc.,  158  F.  2d  285 
(9th  Cir.). 

2.  What  is  not  claimed  by  the  Lugash  claims 
has  been  dedicated  to  the  public  and  can  be  freely 
used. 

"The    public    has    the    undoubted    right    to    use 
*  *  *  what  is  not  specifically  claimed  in  a  patent." 
Mahn  v.  Harwood,  112  U.S.  354,  361. 

3.  What  is  in  the  public  domain  can  be  freely 
used. 

United  States  v.  Dubilere  Condenser  Corp.,  289 
U.S.  178  at  187. 

4.  One  cannot  be  deprived  of  exercising  normal 
skills  and  making  obvious  modifications  to  what  is 
in  the  public  domain. 

"However,  the  public  is  entitled  to  benefit,  with- 
out granting  special  concessions,  from  such  ad- 
vances as  normally  flow  from  the  application  of  the 


ordinary  skills  of  one  in  the  trade  to  the  existing 
fund  of  public  knowledge." 

Griffith  Rubber  Mills  v.  H  of  far,  313  F.  2d  1,  3 
(9th  Cir.,  1963). 

5.  The  claims  of  Lugash  '227  require  a  con- 
struction in  which  the  folded  platform  rests  on  a 
stop  which  is  part  of  the  linkage.  This  is  not 
done  by  defendant. 

6.  The  Lugash  claims  require  a  parallel  linkage 
which  maintains  the  platform  level  during  lifting. 
This  is  old  per  se.  Defendant's  lifts  employ  ramp- 
ing gate  links  [Exs.  AE  and  AL]  and  could  not 
possibly  infringe. 

The  evidence  shows  that  the  elements  of  defendant's 
loaders  were  designed  prior  to  Lugash  '227  and  specifi- 
cation sheets  showing  the  construction  of  defendant's 
early  EB-1200  loader  were  distributed  in  June  and  July 
of  1957  [Exs.  N,  O,  S,  Vol.  Ill,  p.  425;  Ex.  T,  Vol. 
Ill,  p.  427].  This  EB-1000  loader  which  was  renamed 
"EB-1200"  was  a  design  which  evolved  out  of  defend- 
ant's prior  knowledge  and  experience  (Vol.  Ill,  p.  423). 

In  1960,  defendants'  president,  Mr.  Vogel,  made  a 
few  changes  of  degree  only.  He  modified  the  loading 
platform  [Exs.  R  and  AQ]  so  that  it  would  pivot  back 
against  the  hydraulic  cylinder.  Pivoting  or  folding  of  a 
loading  platform  more  than  90°  was  a  concept  that  was 
part  of  the  prior  art  which  belonged  to  the  public. 
This  modification  of  the  older  model  was  "a.  simple 
matter",  "not  major  in  character,"  and  "did  not  require 
retooling  on  the  part  of  defendant"  [Find,  of  Fact  13, 
Vol.  L  pp.  665-666].  Certainly  these  changes  were  not 
inventive   for   defendant;   as   a   member   of   the   public, 
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he  had  the  right  to  utilize  what  was  in  the  prior  art 
and  to  exercise  his  normal  skill. 

It  would  have  been  obvious,  in  view  of  Narvestad,  to 
the  "hypothetical  person  skilled  in  all  that  could  have 
been  known,  at  the  pertinent  time,"  (Griffith  Rubber 
Mills  V.  H  of  far,  supra)  to  pivot  or  hinge  the  platform 
of  the  Venco  EB-1000,  EB-1200  or  EB-1500  to  place 
the  platform  in  an  out-of-the-way  position  as  actually 
done  by  defendant.  Mr.  Vogel  testified  as  one  skilled 
in  the  art  that  it  would  have  been  obvious  to  him 
how  he  could  apply  the  Narvestad  teachings  to  his  early 
design  EB-1000  loader: 

"Q.  Now,  if  you  had  the  disclosure  of  the  Nar- 
vestad patent  before  you  in — let  us  say  in  1956,  at 
the  time  you  were  aware  of  the  various  Anthony 
and  Daybrook  loading  apparatuses  for  some  two 
years  after  the  Narvestad  patent  had  issued,  would 
it  have  been  obvious  to  you  how  you  could  position 
the  EB-1000  hydraulic  loader  platform  you  de- 
signed in  early  1957  in  an  out-of-the-way  position 
when  not  in  use,  you  didn't  want  it  to  be  used  as  a 
tailgate,  from  this  Narvestad  patent?  A.  Yes,  it 
would  be  necessary  to  merely  pivot  it  over  180  de- 
grees or  so  to  the  position  as  shown  in  the  Narve- 
stad, in  Fig.  7,  in  the  Narvestad."  (Vogel,  Vol. 
Ill,  p.  462). 

Defendant's  early  EB-1000  and  EB-1200  loaders  are 
of  the  same  construction  as  the  heavier  EB-1500FL 
construction  charged  to  be  infringements  here,  with  the 
exception  of  the  folding  of  the  platform.  Defendant's 
EB-1500FL  loader  of  plaintiffs'  Exhibit  4,  found  to  in- 
fringe, differs  from  the  prior  non-folding  EB-1500 
loader  of  Exhibit  X  only  in  the  hinging  and  size  of  the 
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platform  and  the  provision  of  a  body  spacer  on  the  rear 
end  of  the  truck  (a  non-claimed  element)  ( Vog-el,  Vol. 
Ill,  pp.  442-445).  The  photographs  for  both  exhibits 
were  made  of  the  same  truck  with  merely  the  platforms 
replaced.  The  platform  of  Exhibit  4  is  merely  smaller  to 
fold  under  the  truck  and  does  not  have  an  inner  flange 
which  would  abut  the  lifting  arms.  This  minor  change 
in  degree  of  size  and  degree  of  pivoting  beyond  the 
verticial  position  is  an  obvious,  non-inventive  modifica- 
tion in  view  of  the  disclosures  of  Narvestad,  Peters  and 
Jester  (Vogel,  Vol.  Ill,  p.  448). 

All  of  defendant's  acts  are  therefore  covered  by  items 
1  to  4  of  the  reasons  why  defendant,  as  a  member  of 
the  public,  does  not  infringe.  The  remaining  reasons 
why  defendant  does  not  infringe  are  discussed  under  the 
next  heading. 

LUGASH  '227  CONSTRUCTION  IS  NOT 
FOUND  IN  DEFENDANT'S  "FOLDA-LIFT" 
LOADERS. 

Your  Honors  will  note  by  examining  Exhibit  AM-1 
that  claim  1  of  Lugash  calls  for 

"Said  parallel  rule  linkage  systems  include  stop 
means  against  which  said  platform  may  be  swung 
about  said  hinged  mounting  to  a  position  overly- 
ing and  parallel  to  said  Hnkage  systems." 

In  claim  8,  it  is  stated  that  the  platform  is  permitted 
to  be  swung  "into  superposed  position  on  said  linkage 
systems". 

Plaintiffs'  witness,  Mr.  Comstock.  admitted  that  the 
Lugash  patent  places  the  lifting  arms  at  the  outer  sides 
of  the  platform  to  allow  the  platform  to  fold  onto  and 
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rest  on  a  cross  member  56  which  is  part  of  the  linkage 
(Vol.  Ill,  pp.  207,  208  and  212-213). 

Defendant's  "Folda-Lift"  loaders  do  not  place  the 
lifting  arms  at  the  platform  sides  and  when  the  plat- 
form is  folded,  it  does  not  lie  on  a  linkage  or  any  mem- 
ber which  is  a  part  of  the  linkage.  The  evidence  and  ex- 
hibits clearly  show  that  defendant's  platform,  when 
folded,  lies  on  the  power  cylinder.  Therefore,  defend- 
ant does  not  use  the  construction  to  which  the  Lu- 
gash  claims  are  directed.  The  Lugash  claims  are 
limited  to  a  specific  relationship  of  the  folded  parts 
(if  and  when  they  are  folded),  but  defendant  does 
not  employ  such  relationship. 

It  is  well  settled  in  this  circuit,  as  in  all  other  cir- 
cuits, that  plaintiffs  must  establish  infringement  by 
showing  the  accused  device  not  only  meets  the  terms  of 
the  patent  claims,  but  also  employs  the  same  cooperation 
of  elements  as  the  patented  device. 

"The  mere  fact  that  the  accused  article  performs 
the  same  function  and  achieves  the  same  result  as 
the  patented  article  does  not  necessarily  establish 
infringement  unless  it  can  be  found  that  this  is  ac- 
complished in  substantially  the  same  way  and, 
where,  in  this  case,  the  art  is  fairly  crowded  and 
the  main  elements  of  the  patent  are  found  or  in- 
dicated in  the  prior  art,  this  issue  should  be  deter- 
mined narrowly,  rather  than  liberally." 

Lockwood  V.  Langendorf  United  Bakeries,  Inc., 
324F.2d82  (9th  Cir.,  1963). 

The  Lugash  claims  are  limited  to  a  specific  relation- 
ship :  defendant  does  not  employ  such  relationship. 

Moreover,   the  trial   court   erred   in   findinq-  that   all 
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models  of  defendant's  "Folda-Lift"  loaders  infringe 
Lugash  '227  because  plaintiffs'  own  witnesses  stated 
that  one  of  the  advantages  of  the  Lngash  '227  con- 
struction is  that  it  maintained  the  platform  level  or 
horizontal  while  lifting  a  load  and  this  was  supposed 
to  be  an  advantage  over  the  prior  Anthony  and  Day- 
brook  ramping-type  loaders  (Massman,  Vol.  Ill,  pp.  46- 
47;  Grasse,  Vol.  Ill,  pp.  60-61).  This  so-called  "level 
ride"  was  attributed  to  the  parallel  rule  linkage  system 
which  is  mentioned  in  each  of  the  claims  of  Lugash  '227. 
The  trial  court  found  that  this  level  ride  is  a  character- 
istic of  the  Lugash  device  [Finds,  of  Fact  6  and  22]  and 
thereby  allegedly  distinguished  from  certain  prior  pat- 
ents. The  fact  remains  that  parallel  linkage  systems 
are  old  as  clearly  shown  by  the  Novotney  patent  and 
there  certainly  is  no  invention  in  substituting  one  type 
of  lifting  arm  for  another.  But  the  fact  also  remains 
that  defendant  makes  "Folda-Lift"  loaders  which  em- 
ploy ramping  gate  links  [Exs.  AE  and  AL]  as  well  as 
non-ramping  gate  links  and  certainly  the  ramping 
gate  links  do  not  produce  the  so-called  "level  ride" 
platform  and  could  not  possibly  be  infringements. 

Fundamentally  the  patent  is  invalid  and  could  not 
be  infringed;  the  limitations  in  the  claims  which  also 
preclude  infringement  are  being  called  to  your  Honor's 
attention  for  the  purpose  of  emphasizing  the  errors 
compounded  by  the  trial  court. 
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EVIDENCE     ESTABLISHES     THAT     PLAIN- 
TIFFS  ARE  GUILTY   OF   FALSE   MARK- 
ING. 

The  trial  court  found  [Find,  of  Fact  37]  that 

"Certain  H-23  models  of  plaintiffs  Tuk-a-Way' 
loader  did  not  employ  the  unitary  construction  re- 
quired by  the  claims  of  patent  '196,  yet  carried 
the  numbers  of  both  patents." 

The  evidence  on  this  point  was  given  by  plaintiffs' 
witness  Lugash  and  v^^as  clear-cut. 

"Q.  On  the  H-23  models  that  you  sell,  do  you 
attach  to  it  a  nameplate  such  as  I  hold  in  my  hand, 
Exh.  30?     A.     Yes  we  do. 

Q.  That  nameplate  has  both  patent  numbers  on 
it  involved  in  the  suit,  the  '227  patent  and  the  '196 
patent.  Is  that  right?     A.     Yes. 

Q.  And  did  you,  your  company,  intend  to  in- 
dicate to  the  public  that  the  '196  patent  protected 
and  covered  the  Model  H-23?  Was  that  your  in- 
tention? A.  Our  intent  was  to  show  that  patents 
were  issued  to  the  company  covering  the  Tuk-A- 
Way  units. 

Q.     And  covering  specifically  the  H-23  Model, 

that  is  what  I'm  talking  about.     A.     Yes. 

*  *     * 

"The  Court :  Did  you  arrange  for  the  making 
of  these  decals  on  these  plates  with  the  patent  num- 
bers on  them? 

The  Witness:     Yes,  I  did. 

*  *     * 

"The  Court :  Do  you  know  why  it  went  on 
there?  Do  you  know  what  the  intent  was  by  put- 
ting this  plate  on  Model  H-23  ? 
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The  Witness:  To  publicize  our  patent  num- 
bers. We  had  been  informed  to  show  our  patent 
numbers  on  the  equipment  and  this  is  what  we  in- 
tended to  do,  show  them."  (Vol.  Ill,  pp.  305-307). 

False  marking  is  contra  to  35  U.S.C.  §292.  Since  false 
marking  was  clearly  established  the  wrongful  intent  to 
deceive  the  public  is  presumed  until  the  contrary  appears. 

"The  presumption  is,  until  the  contrary  appears, 
that  the  mark  was  placed  on  the  article  with  the 
intention  to  deceive." 

Krieger  v.  Colby,  106  F.  Supp.  124  (D.C.  S.D., 
Calif.,  1952). 

It  may  be  noted  that  appellees'  counsel  represented 
the  successful  party  in  the  Krieger  case  and  are  aware 
of  this  legal  presumption. 

The  stated  intent  was  to  tell  the  public  that  the  '196 
patent  covered  the  non-unitary  models  H-23.  No  evi- 
dence was  presented  by  plaintiffs  attempting  to  show 
that  the  mismarking  was  innocent,  there  was  no  evi- 
dence presented  to  show  that  the  plaintiffs  have  dis- 
continued the  mismarking.  Therefore  the  court's  find- 
ing of  innocent  mismarking  [Find,  of  Fact  38]  is  un- 
supported and  contrary  to  the  presumption  of  wrongful 
intent  which  was  never  rebutted. 

It  is  submitted  that  Finding  of  Fact  38  is  in  error 
and  is  unsupported  by  the  evidence.  Conclusion  of  Law  I 
is  also  in  error. 
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CONCLUSION. 

Lugash  '227  has  not  added  to  the  sum  of  useful 
knowledge  in  the  load  elevator  art.  It  merely  makes  use 
of  the  existing  fund  of  knowledge  readily  available  to 
those  skilled  in  the  art  who  chose  to  avail  themselves  of 
the  knowledge  stored  in  the  Patent  Office  record.  The 
Novotney  '403,  Narvestad,  Peters,  Jester,  Wood  '135  and 
the  other  prior  art  patents  found  in  Defendant's  Ex- 
hibits C  and  D  not  considered  by  the  Patent  Office  in 
issuing  the  Lugash  '227  patent  clearly  demonstrate  that 
each  and  every  mechanical  element  of  Lugash  '227  is  old, 
has  been  employed  in  the  prior  art  in  the  same  co- 
operative relationships  to  produce  the  same  results  and 
has  become  a  part  of  the  public  domain  freely  available 
to  all  persons  in  this  art.  Lugash  '227  and  each  of  its 
claims  in  issue  are  invalid. 

''He  who  is  merely  the  first  to  utilize  the  exist- 
ing fund  of  public  knowledge  for  new  and  ob- 
vious purposes  must  be  satified  with  whatever  fame, 
personal  satisfaction  or  commercial  success  he  may 
be  able  to  achieve.  Patent  monopolies,  with  all  their 
significant  economic  and  social  consequences,  are 
not  reserved  for  those  who  contribute  so  insub- 
stantially  to  that  fund  of  public  knowledge." 

Dow  Chemical  Co.  v.  Halihiirton  Oil  Well  Ce- 
menting Co.,  324  U.S.  320,  328,  89  L.  Ed. 
973,  980,  64  U.S.P.Q.  412,  415  (1945). 

The  trial  court's  Conclusion  of  Law  holding  Lugash 
'227  patent  vaHd,  must  be  reversed,  since  that  conclusion 
is  not  based  upon  facts  which  clearly  advise  this  Court 
as  to  what  was  the  unobvious,  surprising  and  inventive 
result  attained  by  the  combination  of  old  elements 
defined  by  the  claims. 
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Similarly,  the  trial  court's  Conclusion  that  defendant 
infringed  must  be  reversed,  since  the  facts  do  not  sup- 
port such  conclusion.  It  is  not  to  the  public  interest  to 
prevent  the  public  from  free,  normal  use  of  what  is  in 
the  public  domain. 

Finally,  the  Conclusion  that  plaintiff  was  not  guilty 
of  mismarking  should  be  reversed,  since  the  evidence 
clearly  establishes  that  the  mismarking  was  purposeful 
and  with  the  intent  of  impressing  the  public  with  non- 
existent patent  protection. 

C.    A.    MiKETTA, 

William  Poms, 
Guy  Porter  Smith, 
of 

MiKETTA,    GleNNY,    PoMS   & 

Smith, 

Attorneys  for  Appellant. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Guy  Porter  Smith, 


APPENDIX  A. 

Pertinent  Sections  of  Title  35,  U.S.C. 

§101.     "Inventions  patentable 

Whoever  invents  or  discovers  any  new  and 
useful  process,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  and  useful  im- 
provement thereof,  may  obtain  a  patent  there- 
for, subject  to  the  conditions  and  requirements 
of  this  title.  *  *  *" 

§102.     "Conditions    for    patentability;    novelty 
and  loss  of  right  to  patent 

A  person  shall  be  entitled  to  a  patent  unless — 

(a)  the  invention  v^as  knov^^n  or  used  by 
others  in  this  country,  or  patented  or 
described  in  a  printed  publication  in 
this  or  a  foreign  country,  before  the 
invention  thereof  by  the  applicant  for 
patent,  or 

(b)  the  invention  was  patented  or  described 
in  a  printed  publication  in  this  or  a 
foreign  country  or  in  public  use  or  on 
sale  in  this  country,  more  than  one  year 
prior  to  the  date  of  the  application  for 
patent  in  the  United  States,  or  *  *  *" 

§103.     "Conditions   for  patentability;   non-obvi- 
ous subject  matter 

A  patent  may  not  be  obtained  though  the  in- 
vention is  not  identically  disclosed  or  described 
as  set  forth  in  section  102  of  this  title,  if  the 
differences  between  the  subject  matter  sought  to 
be  patented  and  the  prior  art  are  such  that  the 
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subject    matter    as    a    whole    would    have    been 
obvious  at  the  time  the  invention  was  made  to 
a   person    having   ordinary   skill    in    the   art   to 
which  said  subject  matter  pertains.  *  *  *" 
§112.     "Specification 

The  specification  shall  contain  a  written  de- 
scription of  the  invention,  and  of  the  manner 
and  process  of  making  and  using  it,  in  such  full, 
clear,  concise,  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  to  which  it  pertains, 
or  with  which  it  is  most  nearly  connected,  to 
make  and  use  the  same,  and  shall  set  forth  the 
best  mode  contemplated  by  the  inventor  of 
carrying  out  his  invention. 

The  specification  shall  conclude  with  one  or 
more  claims  particularly  pointing  out  and  dis- 
tinctly claiming  the  subject  matter  which  the 
applicant  regards  as  his  invention.  *  *  *" 
§292.     "False  Marking 

*  *  *  Whoever  marks  upon,  or  affixes  to,  or 
uses  in  advertising  in  connection  with  any  un- 
patented article,  the  word  'patent'  or  any  word 
or  number  importing  that  the  same  is  patented, 
for  the  purpose  of  deceiving  the  public;  or  *  *  * 

*  *  *  shall  be  fined  not  more  than  $500  for 
every  such  offense. 

(b)  Any  person  may  sue  for  the  penalty,  in 
which  event  one-half  shall  go  to  the 
person  suing  and  the  other  to  the  use 
of  the  United  States.  July  19,  1952,  c. 
950,  §1,  66  Stat.  814." 


— 3— 


APPENDIX  B. 
Plaintiffs'   Exhibits. 


Page  Reference 

In  Record  (Vol. 

Ill)   Received 

In  Evid. 


Exh.       Description 

1  Lugash  patent  in  suit,  No.  2,837,227 

2  Lugash  patent  in  suit,  No.  2,989,196  7 

3  Assignment  of  patents  in  suit  from  Max  J. 
Lugash  to  Maxon  Industries,  Inc.  8 

4  "Folda-Lift"  brochure  of  defendant  120 

5  A  one-fifth  scale  model  of  defendant's 
"Folda-Lift"  device  131 

5  A-D    Photos  of  Exh.  5  model  132 

6  Plaintiffs'  interrogatories   ( 1  through  9  and 

Exh.  A)  and  defendant's  answers  8 

7  Defendant's  answers  to  plaintiffs'  interroga- 
tories 13,  19  and  20  8 

8  Deposition  of  Milton  C.  Vogel  9 

9  A  "Folda-Lift"  brochure  of  defendant  193 
10       An    advertisement    of    defendant's    "Folda- 
Lift"                                                                             191 

12  Defendant's  drawing  entitled  "Installation 
Model  1500  'Folda-Lift'  "  121 

13  Defendant's  drawing  entitled  "Double  Fold- 
ing Platform  1500  and  2000  DFL  Venco 
'Folda-Lift'  "  193 

15  Defendant's  drawing  entitled  "Installation 
Power  Platform  Unfolding"  121 

16  Defendant's  drawing  entitled  "PTO  Installa- 
tion" 173 

17  Page  from  defendant's  "Folda-Lift"  manual 
having  schematic  diagram  of  hydraulic  system       173 

18  A  set  of  Polaroid  photographs  of  defendant's 
"Folda-Lift"  device  181 

19  A  set  of  photographs  of  defendant's  "Folda- 
Lift"  device  with  DFL  platform  196 

20  Chart  of  defendant's  sales  198 

21  Advertising  pamphlets  showing  plaintiffs' 
"Tuk-A-Way"  302 

22  Chart  of  sales  of  plaintiffs'  "Tuk-A-Way" 
devices  293 

27       Defendant's    drawing    No.  11772.    Double 

Folding  Platform  195 

30       "Tuk-A-Way"  nameplate  302 

32       Toy  Truck  47 


Defendant's  Exhibits. 


Page  Reference 

In  Record  (Vol. 

Ill)   Received 

In  Evid. 


Exh.       Description 

A  Certified    copy    of    file    history    of    Lugash 

Patent  No.  2,837.227  '  623 

B  Certified    copy    of    file    history    of    Lugash 

Patent  No.  2,989,196  691 

C  Defendant's  Prior  Art  Exhibit  Book  703 

D  Defendant's  Prior  Art  Exhibit  Book  703 

E-G     Brochure,  Daybrook  Power  Gates  403 

E-V     Brochure,  "Tuk-A-Way"  Electric  Hydraulic 

Lift  490 

F  Original  drawing  of  Milton  C.  Vogel  dated 

12-23-47  360 

G  Original  drawing  of  Milton  C.  Vogel  dated 

12-23-47  and  marked  Fig.  2  360 

H  Blueprint  of  drawings  of  Milton  C.  Vogel  361 

I  Certified  copy   of   Vogel   patent   application 

Serial  No.  13,688  filed  March  8,  1948  en- 
titled "Truck  Elevator"  369 

J  Venco    brochure    entitled    "Venco    Electric 

Power  Tailgate  Loader"  dated  4/56  378 

K         Venco  brochure  "Model  30"  tailgate  loader       348 

L  Venco  brochure  "Model  300"  tailgate  loader       378 

M  Copy  of  Vogel  Patent  No.  2,820,554  en- 
titled "Tail  Gate  Lift  for  a  Vehicle"  384 

N  Drawing  No.  01080.   The  Ven   Corp.,   en- 

titled "Venco  EB-1000"  dated  1-21-57  420 

O  Drawing  No.  01092.  The  Ven  Corp.,   en- 

titled "EB-1000  Venco  Loader"  dated 
2-12-57  420 

P  Print  01121.  The  Ven  Corp..  entitled  "EB- 

1000  Loader"  dated  7-19-57  420 

Q  Brochure  "Model  EB-1000"  Venco  Tailgate 

Loader  423 

R  Drawing    No.    01141,    Santa    Anita    Mfg. 

Corp..  entitled  "Tail  Gate  Assembly  EB- 
1200  Loader"  dated  12-24-57  429 

S  Brochure   "EB   Series  Venco  Loader"   File 

L,  dated  6-24-57  429 

T  Brochure    "EB-1200    Venco    Loader"    File 

L,  dated  7-1-57  429 

U  Drawing,  The  Ven  Corp.,  entitled  "Pivoted 

Arm  Type  Loader,  Hydraulically  Operated" 
dated  7-25-58  420 
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V  Venco  brochure  "Model  EB-1500"  432 
W  Venco  brochure  "Model  EB-1500"  432 
X          Tailgate    Loader    "Model    EB-1500"    form 

EB-15-6101  432 

Y  Brochure,  reprinted  from  Hildy's  1961  Ford 

Blue  Book.  Venco  "A  Lift  for  Every  Job"  450 
Z  Brochure,   Venco   "A   Lift   for   Every  Job" 

form  TW-6210  450 

AB       Brochure,   "Galion  Loadelevator   Hydraulic 

End-Loaders"  copyright   1955  389 

AC       Brochure,   "Anthony  Lift  Gate"  409 

AD  Brochure,  Anthony  "Drop  Leaf — Lift  Gate"  76 
AE       Drawing  01086,   Santa   Anita   Mfg.   Corp., 

entitled      "Ramping      Gate      Link"      dated 

12-30-59  437 

AF       Drawing   01104,    The    Ven    Corp.,    entitled 

"Lower  Arm"  dated  9-15-59  437 

AG       Drawing  01105-1,  The  Ven  Corp.,  entitled 

"Upper  Arms"  dated  9-14-59  437 

AH       Drawing  01081,   The   Ven   Corp.,   entitled 

"Main  Pivot  Block"  dated  7-27-59  437 

AI        Drawing    No.    11287,    Santa    Anita    Mfg. 

Corp.,   entitled    "Main   Pivot   Block"   dated 

12-30-59  440 

AJ        Drawing    No.     11327,    Santa    Anita    Mfg. 

Corp.,  entitled  "Gate   Link   Non-Ramping" 

dated  3-2-60  440 

AK       Drawing    No.    01266,    Santa    Anita    Mfg. 

Corp.,  entitled  "Upper  Arm"  dated  6-29-60  440 
AL       Drawing    No.     11286,    Santa    Anita    Mfg. 

Corp.,  entitled  "Ramping  Gate  Link"  dated 

12-30-59  440 


AM 

Claims 

Prior  Art 

AM-1 
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Novotney   '403 

710 

AM-2 
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Novotney  '403 

713 
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Narvestad  &  Wood 
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722 

AM-6 
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'135 

724 

AN  Claims  Prior  Art 

AN-1      1  Lugash  '227,  Claim  7 

2  Wood  '540  742 

AN-2      1  Novotney  '403  & 

Messick 
2  Messick  747 

AN  3      1  Novotney  '403  & 

Wachter 
2  Wood  753 
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&  Messick  753 
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&  Spitler  753 
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AN- 10   6  Wood  '540  753 

AN-11    6  Vogel  &  Spitler  753 

AO       AO-1      Shadholt  629 

AO-2      Ducondu  'Oil  629 

AO-3      Jester  703 

AO-4      Peters  703 

AO-5      Narvestad  691 

AO-6      Novotney  '403  702 

AO-7      Messick.  Sheet  1  727 

AO-8      Messick.  Sheet  2  727 

AO-9      Messick.  Sheet  3  727 

AP  Drawing  No.  11915,  Santa  Anita  Mfg. 
Corp.,  Model  1500  FL  Venco  "Folda-Lift", 
dated  2-4-65  472 

AQ       Drawing    No.    11389.    Santa    Anita    Mfg. 

Corp.,  entitled  "Platform"  dated  5-15-61  472 

AR  Drawing  No.  11292.  Santa  Anita  Mfg. 
Corp.,  entitled  "Hydraulic  Cvlinder"  dated 
1-15-60  '  472 

AS       Sketches  of  Milton  Vogel  465 

AT       Watson  "Hide-A-Gate"  brochure  465 

AW      "Answers    to    Defendant's    Further    Inter- 
rogatories 40-49"  dated  October  4.  1963  867 
AY       "Answers  to  Defendant's  Request  for  Ad- 
missions" Nos.  1-23  dated  August  12,  1963       867 
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753 
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753 
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753 
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703 
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703 
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AP  Drawing  No.  11915,  Santa  Anita  Mfg. 
Corp.,  Model  1500  FL  Venco  "Folda-Lift", 
dated  2-4-65  472 

AQ       Drawing    No.     11389.    Santa    Anita    Mfg. 

Corp.,  entitled  "Platform"  dated  5-15-61  472 

AR  Drawing  No.  11292.  Santa  Anita  Mfg. 
Corp.,  entitled  "Hydraulic  Cylinder"  dated 
1-15-60  '  472 

AS       Sketches  of  Milton  Vogel  465 

AT       Watson  "Hide-A-Gate"  brochure  465 

AW  "Answers  to  Defendant's  Further  Inter- 
rogatories 40-49"  dated  October  4.  1963  867 

AY  "Answers  to  Defendant's  Request  for  Ad- 
missions" Nos.  1-23  dated  August  12,  1963       867 


'227  Objects. 

"This  invention  relates  to  hoisting  devices  and 
more  particularly  to  devices  attachable  to  the 
rear  end  of  a  motor  truck  and  operable  to  lift 
loads  from  ground  level  to  level  of  the  truck  bed 
and  vice  versa. 

The  principal  object  of  the  invention  is  to  pro- 
vide a  load  elevating  means  which  is  attachable 
to  the  rear  end  of  a  truck  frame  and  which  is 
operable  to  lift  or  lower  a  load  relative  to  the 
level  of  the  truck  bed. 

Another  object  of  the  invention  is  to  provide 
a  device  of  the  above  character  which  may  be 
folded  up  or  collapsed  beneath  the  truck  bed 
when  not  in  use."  ['227  Patent,  Ex.  1,  Col.  1, 
lines  15-25]. 

'227  Asserted  Novelty. 

"New  claims  11  through  14  are  presented. 
These  claims  are  all  directed  in  more  or  less  de-' 
tail  to  the  folding  up  aspect  of  the  lifting  device. 
This  has  proved  to  be  the  most  valuable  sell- 
ing point  and  has  been  indicated  as  being  patent- 
able by  the  allowance  of  claims  4  and  10  and  by 
the  complete  absence  of  this  feature  from  the 
cited  art."  [Patent  Office  File  History,  E.x.  A, 
p.  24]. 

'227  Results. 
"When  not  in  use,  it  is  effectively  concealed 
beneath  the  truck  body  and  thus  does  not  inter- 
fere with  normal  loading  and  unloading  opera- 
tions." (Col.  5,  lines  22-24) 

"Q.  Just  to  summarize,  Mr.  Massman,  do  I 
understand  your  testimony  to  say  that  Tuk-A- 
Way  is  there  when  you  need  it,  but  it  isn't  there 
when  you  don't  need  it?  A.  That  is  correct." 
(Vol.  Ill,  p.  33) 

"It  seemed  from  what  the  other  witnesses 
have  stated  that  it  would  be  the  same  for  me, 
and  that  is,  it  is  there  when  you  need  it  and  when 
you  don't  need  it,  it  is  not  in  the  way."  (Good- 
man, Vol.  Ill,  pp.  71-73) 
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June  8,  1954  e.  narvestad  etal  2,680^29 

LOADING  APPARATUS  FOR  USE  OM  VDaCLES 
Filed  Aug.    31,   1951  2  Siee'.s-Sleet  2 


Narvestad  Objects. 

"This  invention  relates  to  loading  apparatus 
for  use  on  trucks  and  other  goods  transporting 
road  vehicles  and  in  particular  relates  to  the 
class  of  loading  apparatus  embodying  a  load  re- 
ceiving support  carried  by  a  structure  so  artic- 
ulated to  the  vehicle  body  that  by  a  power  or 
manually  actuated  driver  the  said  structure  can 
move  the  load  receiving  support  into  alignment 
with  the  floor  of  the  vehicle  and  maintain  it  in 
such  position  during  a  loading  or  unloading 
operation,  and  also  lower  the  support  to  a  posi- 
tion close  to  the  road  or  other  surface  on  which 
the  vehicle  stands  for  the  purpose  of  receiving 
or  -discharging  a  load  at  about  road  level." 
(Narvestad,  Col.  1,  lines  1-14) 

"A  still  further  object  of  the  invention  is  to 
provide  loading  apparatus  which  is  collapsible 
or  foldable  beneath  the  vehicle  body  when  out 
of  use  and  which,  .  .  ."  (Col.  1,  lines  54-57) 

Narvestad  Result. 

"When  the  apparatus  is  not  in  use  it  can  be 
stowed  away  beneath  the  floor  3  by  turning  the 
platform   upside   down   about   the   pivot   25   as 
shown  in   Figure   7  and   pressing  the   rods   21 
home  in  the  tubes  20,  the  arms  29  folding  close 
against   the  platform   plate   26."   (Col.   5,   lines 
63-69) 
Narvestad  states  objects  and  produces  results  iden- 
tical to  and  anticipating  of  Lugash  '227.  Its  loader 
is  also  "there  when  you  need  it,  but  it  isn't  there 
when  you  don't  need  it." 
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Novotney  '403  in  View  of  Narvestad. 

"Q.  Now,  do  you  find  any  teaching  in  the 
Narvestad,  Jester  or  Peters  patent  which  would 
make  it  obvious  to  you  to  move  the  Novotney 
platform  9  into  an  inverted  position  on  the  lift- 
ing arm  7  and  place  the  platform  in  an  out-of- 
the-way  position  beneath  the  vehicle  bed?  A. 
Certainly,  the  teaching  in  Narvestad,  in  Peters 
and  in  Jester,  all  three  of  those  teach  a  platform 
being  swung  up  and  over  so  as  to  be  on  the 
linkage  and  it  would  be  then  under  the  truck 
bed.  All  you  have  to  do  is  see  that  teaching  and 
swing  this  platform  9  of  Novotney  '403  over  and 
on  top  of  the  arm  7."  (Gabriel,  Vol.  Ill,  p.  701) 


"Q.  Is  it  obvious  to  you  from  the  construc- 
tion shown  in  the  drawings  of  this  Novotney 
patent  that  the  platform  9  could  be  folded  back 
until  it  hit  the  lifting  arm  7?     A.     Yes. 

Q.  And  further,  if  it  were  suggested  to  you 
to  fold  or  collapse  the  platform  under  the  vehicle 
bed,  as  in  the  Narvestad  patent,  2,680,529,  that 
we  discussed  previously,  would  that  make  it  fur- 
ther obvious  to  you,  you  can  fold  or  collapse  the 
platform  9  of  Novotney  over  the  arm  7  when  in 
the  lowered  position  of  Fig.  1,  with  no  further 
modifications  of  any  kind  to  the  Novotney  con- 
struction, so  that  the  arm  7  would  then  be 
raised  and  the  platform  9  would  be  positioned  in 


The   Witness:     Yes."    (Vogel. 
486-487) 
This  testimony  of  defendant's  technical  expierts  on 
the  combined  teachings  of  Narvestad  and  Novotney 
stands  uncontradicted  in  the  record. 

The  Trial  Court  found  that  the  Xovotney  platform 
would  fold ; 

"It  is  mechanically  possible  to  invert  the  plat- 
form in  the  Novotney  over  the  i>arallel  linkage  sys- 
tem in  that  device  .  .  ."  (Memorandum  Opinion. 
\'ol.  Ill,  p.  563) 

".  .  .  it  is  mechanically  possible  to  invert  the  plat- 
form in  the  said  Novotney  device  .  .  ."  (Find,  of 
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Opening  Brief  of  Cross-Appellants  Max  J.  Lugash 
and  Maxon  Industries,  Inc. 


Jurisdictional  Statement. 

This  is  a  patent  case  involving  the  questions  of  va- 
lidity and  infringement  of  Lugash  generic  Patent  No. 
2,837,227  and  Lugash  improvement  patent  No. 
2,989,196.  A  judgment  was  entered  on  June  10,  1965, 
holding  the  Lugash  generic  patent  valid  and  infringed, 
while  the  Lugash  improvement  patent  was  held  invalid 
[R.  675].  The  trial  court  made  no  findings  on  the  issue 
of  infringement  of  improvement  patent  '196  in  view  of 
the  holding  of  invalidity.  The  main  appeal  is  pursuant 
to  defendant's  Notice  of  Appeal,  filed  June  21,  1965 
[R.  681],  from  those  portions  of  the  trial  court's  judg- 
ment holding  the  Lugash  generic  patent  valid  and  in- 
fringed. Plaintiffs'  have  cross-appealed  pursuant  to  a 
Notice  of  Appeal  filed  July  9,  1965  [R.  704],  from  that 
portion  of  the  judgment  holding  the  Lugash  improve- 
ment patent  invalid.  Therefore,  this  brief  is  limited  to 
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the  sole  issue  of  the  cross-appeal,  i.e.,  validity  of  Lugash 
improvement  patent  '196. 

The  District  Court  had  jurisdiction  under  28  U.S.C. 
Sees.  1338(a)  and  2201  and  this  Court  of  Appeals  has 
jurisdiction  under  28  U.S.C.  291. 

Concise  Statement  of  the  Case. 

Max  J.  Lugash  filed  a  complaint  in  the  District  Court 
charging  Santa  Anita  Manufacturing  Corporation  with 
infringement  of  two  patents  [R.  2].  He  sought  an  in- 
junction and  damages.  Santa  Anita  answered,  denying 
generally  these  charges  and  affirmatively  alleged  the 
usual  defenses.  In  addition,  Santa  Anita  counter-claimed 
for  a  declaratory  judgment  of  non-infringement  and 
invalidity  of  the  two  patents  [R.  5].  Because  the  two 
patents  in  suit  had  been  assigned  to  Maxon  Industries, 
Inc.,  that  corporation  was  joined  as  a  party-plaintiff  in 
the  action  by  an  order  of  the  Court  [R.  185].* 

The  case  was  tried  to  the  court  sitting  without  a  jury. 
While  Lugash  generic  patent  '227  was  adjudged  to  be 
valid  and  infringed,  the  court  made  Findings  31-35a 
[R.  671,  672]  to  the  effect  that  Lugash  improvement 
patent  '196,  which  was  co-pending  in  the  Patent  Office 
with  generic  patent  '227,  was  an  obvious  variant  of  the 
claimed  subject  matter  of  the  generic  patent  and  invalid 
under  35  U.S.C.  Sec.  103.  The  nature  of  the  prior  art 
(including  the  claimed  subject  matter  of  the  generic 
patent),  the  Lugash  improvement  patent,  and  the  dif- 
ferences between  them  are  set  out  below,  as  a  pre- 
liminary to  argument. 


*Throughout  this  Brief,  the  District  Court  Clerk's  record  on 
appeal  will  be  referred  to  as  "R"  followed  by  the  page  number. 
The  reporter's  transcript  of  evidence  on  the  trial  before  Judge 
Crary  will  be  referred  to  as  "Tr."  followed  by  page  and  line 
numbers,  to  wit:  Tr ,  lines  — .- 
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A,     The  Art  Prior  to  Lugash  Improvement  Patent  '196. 

This  case  is  concerned  with  freight  loading  and  un- 
loading devices  for  trucks.  As  is  shown  by  the  relatively 
primitive  devices  of  the  1896  Shadbolt  patent,  the  1921 
Ducondu  'Oil  and  1927  Ducondu  '473  [Ex.  D;  Find. 
23,  R.  668,  lines  11-13 J,  freight  loading  devices  have 
been  known  for  well  over  half  a  century.  Speaking  gen- 
erally, such  devices  historically  have  taken  the  form  of 
laterally  spaced  lifting  arms  pivotally  connected  at  one 
end  to  the  truck  and  having  a  platform  or  other  load 
supporting  members  connected  to  the  vertically  swing- 
able  ends  of  the  lifting  arms.  Then,  as  the  Hfting  arms 
are  raised  or  lowered,  usually  by  a  power  means,  a  load 
is  lifted  or  lowered  between  the  level  of  the  truck  bed 
and  ground  level. 

While  all  prior  art  lifting  devices  fit  within  the  above 
very  comprehensive  definition,  they  fall  into  distinctly 
different  types.  Thus,  in  one  type  [Ex.  C,  Narvestad, 
'529,  Australian  patent  '577  to  Peters,  and  Jester  '243] 
the  Hfting  arms  are  simple  levers,  without  any  link  mo- 
tion. As  a  consequence,  loads  which  are  lifted  and  low- 
ered with  this  type  of  device  change  their  angle  with 
respect  to  the  horizontal  and  are  tipped  very  substan- 
tially. In  other  words,  loaders  of  this  type  are  not  "level" 
loaders,  in  that  the  load  receiving  platform  does  not  re- 
main approximately  horizontal  or  level  because  the  lift- 
ing arms,  acting  as  levers,  cause  the  platform  and  load 
to  tip  or  change  angle,  which  is  the  desired  result 
[Find.  23,  R.  667,  668]. 

In  another  type  of  loader,  the  lifting  arms  comprise 
two  laterally  spaced  pairs  of  parallel  acting  linkages  to 
whose  swingable  ends  the  load  platform  is  connected. 
In  this  type,  the  platform  and  the  load  thereon  remain 
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substantially  horizontal  during  raising  and  lowering  as 
a  function  of  the  parallel  acting  linkages.  In  this  type 
of  loader,  with  parallel  linkage  lifting  arms,  the  plat- 
form, in  one  instance  only,  also  serves  as  a  portion  of 
the  floor  of  the  vehicle  [to  wit,  Ex.  D,  Trotter  patents 
'488  and  '052,  on  which  defendant  does  not  rely,  Tr. 
849,  lines  1-17].  Generically  speaking,  these  may  be 
called  "lift  gate"  or  "tail  gate"  loaders  because  the  load 
platform  rides  in  vertical  position  and  serves  as  the  tail 
gate  of  the  truck  on  which  the  device  is  mounted  when 
not  used  for  loading  [e.g.,  Ex.  C,  Novotney  '403,  End 
Gate  Loader  of  March  19,  1940;  Find.  10,  R.  665]. 

None  of  these  prior  art  types  of  loading  devices  was 
of  any  commercial  significance,  except  for  the  type 
known  as  lift  gates,  in  which  the  load  platform  serves 
as  the  tail  gate  of  the  truck  as  well  as  the  load  platform 
[Find.  24,  R.  668,  line  29].  The  lift  gate  type  of  loader 
is  old  and  well  known,  a  variety  of  commercial  types 
having  been  in  widespread  use  since  about  1945,  having 
been  made  by  many  long  established  companies  [Find. 
10,  R.  665].  The  defendant  Santa  Anita  itself  and  its 
predecessors  have  been  continuously  engaged  in  the 
manufacture  and  sale  of  the  lift  gate  type  of  loader  since 
at  least  1947  [Find.  11,  R.  665]. 

In  the  art  prior  to  Lugash  generic  patent  '227,  there 
was  no  loader  that  could  be  stored  in  an  out-of-the- 
way  position  that  had  ever  come  into  successful  use  in 
the  trucking  industry  [Find.  8,  R.  664,  line  26]  even 
though  there  was  a  demand  and  need  for  a  lower  loader, 
the  platform  of  which  folded  and  moved  to  a  position 
so  as  to  be  carried  underneath  the  bed  of  the  truck 
[Find.  26,  R.  669].  As  regards  the  type  of  lifting  device 
with  lever-acting  lifting  arms,  without  any  parallel  mo- 
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tion,  some  of  those  patents  disclose  a  folding  of  a  plat- 
form or  load  members  over  the  lifting  lever  arms  [Find. 
19,  R.  667].  However,  in  all  of  these  prior  devices  of 
the  lever  arm  type,  manual  disassembly  of  parts  or  man- 
ual manipulation  of  parts  is  necessary  after  the  platform 
has  been  manually  inverted  to  effect  movement  of  the  in- 
verted platform  into  and  out  of  the  stowed  position 
[Find.  20,  R.  667].  None  of  these  paper  patent  devices 
suggested  or  showed  any  means  whereby  the  lifting 
arms  could  act  to  carry  or  move  an  inverted  platform 
into  and  out  of  stowed-away  position  [Find.  20,  R. 
667]. 

Thus,  in  the  art  prior  to  Lugash's  generic  patent, 
whether  commercially  available  or  merely  patented,  there 
was  not  available  any  truck-loader  in  which  the  lifting 
arms  functioned  to  move  an  inverted  platform  into  and 
out  of  the  stored  position  [Find.  8,  R.  664,  line  19]. 
Further,  the  state  of  the  art,  whether  commercially 
available  or  merely  patented,  was  such  that  there  was 
not  available  any  power  loader  in  which  the  load  plat- 
form could  be  moved  into  and  out  of  a  stored  position 
by  a  power  means  [Find.  8,  R.  664,  Hne  18]. 

Truck  loaders  embodying  the  inventions  of  the  Lu- 
gash  generic  patent  were  the  first  loaders  that  could  be 
stored  in  an  out-of-the-way  position  ever  to  come  into 
successful  use  in  the  trucking  industry  [Find.  9,  R. 
664,  line  26].  For  the  first  time  there  was  available 
to  the  art  a  loader  with  a  power  means  for  moving  the 
load  platform  into  and  out  of  a  stored  position  [Find. 
8,  R.  664.  line  18].  Commercial  production  commenced 
in  early  1957  [Ex.  E,  p.  18]  and  the  patented  Lugash 
loaders  are  known  in  the  trade  as  Tuk-A-Way  loaders. 
The    introduction    of    the    Lugash    '227    invention    to 


freight  business  resulted  in  significant  economies  of 
time  and  money  to  users  and  Tuk-A-Way  loaders  were 
widely  adopted  in  the  trade  [Find.  28,  R.  669].  Sales 
increased  until  for  the  calendar  year  1964,  plaintiff 
Maxon's  sales  of  Tuk-A-Way  loaders  had  risen  to  over 
one-half  million  dollars  [Find  9,  R.  665,  line  4]. 

The  application  for  the  Lugash  generic  patent  was 
filed  April  15,  1957  [Ex.  1].  Two  embodiments  of  the 
Lugash  invention  are  disclosed,  both  at  the  rear  end  of 
a  truck  and  differing  primarily  in  the  nature  of  the 
power  means.  In  one  embodiment,  the  power  means  com- 
prises an  electric  motor  driven  winch  and  cable  device 
having  pulley  attachments  to  the  rear  edge  of  the  truck 
bed,  as  well  as  to  the  parallelogram  linkage  systems  and 
to  the  framework  supporting  the  electric  motor.  In  the 
second  embodiment,  the  power  means  comprises  a  pair 
of  hydraulic  cylinders  extending  between  the  truck  sills 
and  the  parallelogram  linkage  system  and  not  connected 
to  the  framework  supporting  the  inner  or  forward  ends 
of  the  linkage  systems.  Neither  of  the  two  embodiments 
illustrated  in  the  first  Lugash  patent  is  a  unitary  truck 
loader  since,  in  both  embodiments,  the  power  means 
for  raising  or  lowering  the  platform  has  a  separate 
means  of  support,  other  than  the  framework  of  the 
loader  assembly  which  supports  the  inner  or  forward 
ends  of  the  parallelogram  linkage  systems. 

At  the  trial,  the  defendant  contended  (and  plaintiffs 
agreed)  that  the  Lugash  generic  patent  constitutes 
prior  art  against  the  Lugash  improvement  patent  to 
the  extent,  and  only  to  the  extent,  of  the  claimed  subject 
matter  of  the  first  Lugash  patent.  The  trial  court  recog- 
nized that  the  patentable  advance  of  Lugash's  improve- 
ment  patent   would   have   to   be   over    only   what   was 
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claimed  in  his  copending  generic  patent  and  need  not  be 
over  the  totaHty  of  its  disclosure  as  would  be  the  case 
if  the  patents  had  not  been  copending  [R.  570,  lines 
8-11].  The  claims  of  Lugash  patent  '227  define  new 
combinations  of  old  elements,  best  summarized  after 
claim  8,  as  consisting  of  a  pair  of  parallel  rule  linkage 
systems,  a  platform,  connections  between  the  linkage 
systems  and  platform  comprising  hinged  means  per- 
mitting inversion  of  the  platform  and  stop  means  to 
support  the  platform  in  load  carrying  position,  and 
power  means  to  lift  the  platform  or  to  allow  it  to  de- 
scend [Find.  7,  R.  664]. 

B.     The    Differences    Between    the    Lugash    Improvement 
Patent  and  the  Prior  Art. 

The  application  for  the  second  Lugash  patent  was 
filed  September  27,  1957,  about  eight  months  prior  to 
issuance  of  the  primary  Lugash  patent  on  June  3,  1958. 
The  second  patent  specifically  states  that  it  relates  to 
"an  improvement  over  the  hoist  described  and  claimed 
in  my  appHcation  Serial  No.  652,860  filed  April  15, 
1597,  now  Patent  No.  2,837,227"  [Ex.  2,  Col.  1,  Hnes 
8-12].  While  the  Lugash  generic  patent  disclosed  two 
different  embodiments  of  loader  \i.c.,  Ex.  1,  Figs. 
1  and  9] ,  both  of  these  are  mounted  on  the  rear  end  of 
the  truck.  As  contrasted  with  this,  the  improvement 
patent  disclosed  but  one  embodiment  of  loader  but  dis- 
closes this  one  embodiment  as  being  installed  under 
three  different  locations  relative  to  the  truck.  Thus, 
Figures  1  through  8  relate  to  the  single  disclosed  em- 
bodiment of  the  invention  as  centrally  located  under  the 
rear  end  of  the  truck  while  "Figs.  9  and  10  are  views 
showing  optional  installations  of  the  device  in  off  cen- 
ter positions  at  the  rear  end  of  a  truck  and  at  the  side 
of  a  truck  respectively"  [Ex.  2,  Col.  1.  Hnes  64-66]. 


A  stated  object  of  the  invention  is  to  provide  a 
hoisting  apparatus  "in  which  the  power  means  is 
mounted  on  the  main  frame  member  for  the  hoist, 
whereby  the  entire  hoist  and  its  power  unit  form  a  com- 
plete assembly  or  unit  for  attachment  to  the  vehicle" 
[Ex.  2,  Col.  1,  lines  25-29]  and  it  is  further  stated, 

"It  is  to  be  noted  that  the  power  unit  and  con- 
trol means  except  the  valve  47  and  switch  50  are 
mounted  on  the  main  frame  member  so  that  it 
forms  a  unit  which  can  be  applied  to  the  truck  in 
any  desired  location"  [Ex.  2,  Col.  4,  lines  34-37]. 

At  the  trial,  plaintiffs  contended  that  patentability 
of  the  Lugash  improvement  patent  was  established  by 
this  totally  new  result,  i.e.,  a  power  loader  comprising 
a  unitary  assembly  attachable  as  a  unit  under  the  truck 
in  any  desired  location  [Tr.  154,  Hne  13;  157,  line  25; 
Resume  of  testimony  of  plaintiffs'  expert  witness,  R. 
189,  line  21,  to  200,  Hne  1  and  220,  lines  15-19]. 
None  of  defendant's  prior  art  patents,  nor  Lugash's 
generic  patent,  addresses  itself  to  this  objective.  De- 
fendant at  no  time  contended  that  any  prior  art  showed 
any  power  loader  attachable  under  a  truck  as  a  unit  at 
any  desired  location.  Such  a  device  attaining  this  result 
appears  in  evidence  derived  from  defendant  only  in  de- 
fendant's advertising  for  its  infringing  Folda-Lift 
device,  in  Exhibit  4.  There,  it  is  said  of  the  Folda-Lift 
loader,  "Ideal  for  unusual  requirements  such  as  mount- 
ing on  side  of  body  or  on  dump  body."  While  such  lo- 
cations are  not  illustrated  in  defendant's  advertising, 
they  are  illustrated  in  plaintiffs'  advertising  which 
shows  side  loaders  and  dump  truck  loaders  mounted 
under  trucks  [Exs.  21a  and  b].  The  trial  court  made 
no  findings   as  to  what   the  prior   art   was  and   what 


— 9— 

Lugash  did  to  improve  upon  it  with  specific  reference 
to  the  feature  of  versatility  of  location  of  a  truck  loader. 

Apart  from  the  feature  of  versatility  of  possible  lo- 
cation, the  evidence  also  shows  that  Lugash  was  the 
first  to  achieve  a  unitary  construction  in  a  truck  loader 
of  the  type  having  an  invertable  platform  movable  to 
and  from  an  out-of-the-way  position  under  the  truck 
bed.  It  was  admitted  at  the  trial  by  defendant's  patent 
expert  that  in  making  a  load  elevator  like  that  of  the 
first  Lugash  patent  into  a  unitary  construction,  there 
is  a  problem  in  that  in  using  a  single  hydraulic  cylin- 
der centrally  located  between  the  linkage  systems,  there 
is  a  requirement  of  the  arrangement  of  the  several 
parts  in  such  a  manner  as  to  obtain  the  requisite  clear- 
ance for  the  inversion  of  the  platform  [Tr.  824,  line  24, 
to  826,  line  6].  He  also  admitted  on  cross-examination 
that  there  were  no  prior  art  patents  having  elements 
combined  in  a  manner  to  make  a  unitary  loader  in 
which  the  load  platform  is  invertable  over  the  lifting 
arms  [Tr.  825,  line  19,  to  826,  line  6].  The  court  did 
not  make  any  findings  that  there  was  any  single  prior 
art  patent  showing  Lugash's  manner  of  combining  ele- 
ments in  his  secondary  patent. 

At  the  trial,  defendant  introduced  evidence  of  prior 
art  unitary  tail  gate  loaders  in  patents  and  devices  not 
considered  by  the  Patent  Office  in  issuing  the  Lugash 
improvement  patent,  on  the  basis  of  which  the  court 
found  Lugash  '196  to  be  an  obvious  variant  of  the 
claimed  subject  matter  of  generic  Lugash  patent  '227 
[Finds.  31-35a,  R.  671,  672]  and  invalid  under  35 
U.S.C.  103  [R.  674,  Concl.  of  Law  G].  In  making 
these  findings  and  conclusions,  the  trial  court  held  the 
invertable  platform  claimed  in  the  Lugas  generic  pat- 
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ent,  to  be  of  no  patentable  significance  as  part  of  the 
combinations  claimed  in  the  Lugash  improvement  pat- 
ent [R.  671,  Find.  34].  However,  apart  from  the  pri- 
mary Lugash  patent,  no  art  prior  to  the  secondary 
Lugash  patent  shows  a  platform  invertable  over  the 
linkage  systems. 

Specification  of  Errors. 

1.  The  District  Court  erred  in  finding  that  the 
claims  of  the  second  Lugash  Patent  No.  2,989,196 
merely  incorporate  the  claims  of  the  first  Lugash  Patent 
No.  2,837,227  in  combination  with  other  disclosures  of 
prior  art  [Find.  34]. 

2.  The  District  Court  erred  in  finding  that  the  prior 
art  Messick  Patent  No.  '923,  Wood  Patent  No.  '540 
and  defendant's  prior  models  manufactured  and  sold 
before  plaintiffs'  filing  of  the  application  for  the  second 
Lugash  Patent  No.  2,989,196,  made  the  unitary  con- 
struction of  the  second  Lugash  Patent  No.  '196  obvious 
to  one  skilled  in  the  art  at  the  time  of  plaintiffs'  inven- 
tion [Find.  35]. 

3.  The  District  Court  erred  in  finding  that  the 
second  Lugash  Patent  No.  2,989,196  is  an  obvious  var- 
iant of  the  claimed  subject  matter  of  the  first  Lugash 
Patent  No.  2,837,227  [Find.  35a]. 

4.  The  District  Court  erred  in  not  finding  that  the 
second  Lugash  patent  2,989,196  combined  elements  in 
a  manner  which  was  not  obvious,  not  anticipated  and 
which   obtained   unexpected   and   advantageous    results. 

5.  The  District  Court  erred  in  not  finding  that  the 
second  Lugash  Patent  2,989,196,  as  an  improvement 
over  the  first  Lugash  Patent  2,837,227,  for  the  first 
time  disclosed  to  the  art  a  unitary  construction  for  a 
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load  elevator  for  trucks  having  a  platform  that  is  in- 
vertible  over  the  lifting-  linkages. 

6.  The  District  Court  erred  in  not  finding  that  the 
unitary  device  of  the  second  Lugash  Patent  2,989,196 
for  the  first  time  gave  the  art  a  loading  device  for 
trucks  attachable  as  a  unit  in  any  desired  location 
under  a  truck  and  which  eliminated  both  the  problem  of 
preserving  the  operating  alignment  of  its  own  parts  and 
the  problem  of  mating  alignment  of  a  load  platform 
with  specially  cut  openings  in  the  floor  or  side  wall, 
or  both,  of  a  truck  or  vehicle. 

7.  The  District  Court  erred  in  Conclusion  of  Law  G 
in  holding  invalid  the  second  Lugash  Patent  No. 
2,989,196. 

8.  The  District  Court  erred  in  not  holding  that  de- 
fendant has  infringed  the  second  Lugash  Patent  No. 
2,989,196  and  in  not  awarding  plaintiffs  an  injunction 
and  accounting  therefor. 

Summary   of   Argument. 

The  essence  of  Lugash's  improvement  patent  is  a 
stowable  power  loader  attachable  as  a  unit  anywhere 
under  a  truck.  Essential  to  this  end  are  certain  elements 
of  the  combination  claimed  by  him,  i.e.,  an  invertible 
platform  and  the  arrangement  of  the  parts  into  a  uni- 
tary assembly  in  such  manner  that  clearance  is  afforded 
by  the  power  means  for  inversion  of  the  platform  and 
subsequently  raising  the  inverted  platform  and  linkage 
systems  to  stowed  position  beneath  the  vehicle  bed. 

Manifestly,  the  achievement  of  such  a  loader  is  not 
obvious  from  prior  unitary  tail  gates  in  which  the 
biggest  part,  the  platform,  always  projects  beyond  the 
vehicle  bed,  whether  serving  as  a  tail  gate  or  load  plat- 
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form,  and  whose  devisers  were  not  even  concerned  with 
the  prospect  of  getting  a  large  platform  under  a  truck 
bed.  Consequently,  even  if  any  prior  tailgater  had  come 
up  with  an  arrangement  of  the  parts,  other  than  the 
platform,  which  would  meet  the  clearance  problems  of 
Lugash,  such  accidental  result  cannot  be  properly  used 
as  20-20  hindsight  to  make  obvious  something  not  in- 
tended or  appreciated  by  them. 

Novelty  is  not  in  dispute — only  obviousness.  It  is 
not  contested  that  only  the  Lugash  improvement  patent 
attains  this  new  result  of  a  stowable  power  loader  at- 
tachable as  a  unit  anywhere  under  the  truck.  Now,  this 
new  result  is  attainable  only  because  of  the  presence  in 
the  claims  of  those  certain  elements  mentioned  above 
but  to  which  the  trial  court  gave  no  weight,  contrary  to 
the  principle  that  a  claim  to  a  combination  is  an  entirety 
whose  validity  is  to  be  tested  as  such. 

The  Lugash  improvement  claims,  constituting  a  new 
combination  of  elements,  old  in  themselves,  but  which 
produce  a  new  and  useful  result,  entitles  him  to  the 
protection  of  his  patent  and  the  rule  of  Lincoln  En- 
gineering has  no  application  to  such  a  combination. 
The  court  erred  in  this  respect,  and  also  in  applying 
the  rule  of  Lincoln  Engineering  to  the  combination 
after  subtracting  elements  from  the  combination  claimed. 
Furthermore,  if  we  concede  that  there  was  a  prior  con- 
junction or  concert  of  the  same  elements  as  Lugash's 
combination,  the  Lugash  combination  is  not  rendered 
obvious,  under  the  case  law  of  this  circuit,  by  such  prior 
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association  of  the  same  elements  because  they  did  not 
produce  substantially  the  same  results. 

Lugash's  claims  being  to  a  combination,  the  fact 
that  they  include  as  an  element  the  feature  of  an  in- 
vertible  platform,  also  an  element  of  the  claims  of  his 
prior  generic  patent,  cannot  detract  from  patentabiHty 
of  the  improvement  patent.  It  was  error  for  the  trial 
court  to  hold  to  the  contrary,  and  an  improper  exten- 
sion of  the  principle  of  the  Intricate  Metals  case.  This 
case  is  additionally  distinguishable  from  Intricate  Metals 
in  that  those  certain  elements  of  Lugash's  combination 
claims  mentioned  above  require  the  disclosure  of  a 
clearance  arrangement  which  is  contained  and  taught 
only  in  the  improvement  patent.  The  improvement  pat- 
ent is  not  merely  a  combination  of  the  claimed  subject 
matter  in  the  generic  patent  and  other  disclosures  of 
prior  art.  On  the  contrary,  the  attainment  of  Lugash's 
new  result  requires  the  perception  of  a  problem  and  the 
provision  of  a  solution  for  the  problem  which  are  dis- 
closed only  by  the  improvement  patent. 
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ARGUMENT. 

I. 

The  Lugash  Improvement  Patent  Is  a  New 
Combination  of  Elements,  Old  in  Themselves, 
Producing  a  New  and  Useful  Result.  It  Was 
Error  to  Apply  the  Rule  of  Lincoln  Engineering 
to  Such  New  Combination. 

Although  the  court  made  no  findings  on  the  point, 
it  is  clearly  established  in  this  record,  by  defendant's 
failure  to  contest  the  point,  that  no  prior  workers  in 
this  field  ever  addressed  themselves  to  the  objective  of 
providing  a  power  loader  attachable  as  a  unit  under 
any  location  on  a  truck.  By  contrast,  the  Lugash  im- 
provement patent  '196  discloses,  in  detail,  a  single  em- 
bodiment of  Lugash's  unitary  loader  and  illustrates  it 
in  three  different  positions  under  a  truck.  The  patent 
expressly  states  that,  "it  forms  a  unit  which  can  be 
applied  to  a  truck  in  any  desired  location"  [Ex.  2,  Col. 
4,  lines  34-37]  and  "whether  the  hoist  is  mounted  on 
the  end  or  side  of  the  vehicle,  when  not  in  use,  it 
can  be  moved  to  a  position  where  it  is  completely  out 
of  the  way  and  in  which  it  does  not  add  to  the  width  or 
length  of  the  vehicle  or  interfere  with  the  normal  load- 
ing or  unloading  of  the  vehicle  from  loading  docks  or 
the  like  which  are  disposed  at  the  level  of  the  vehicle 
bed"  [Ex.  2,  Col.  4,  lines  41-52].  Defendant  advertises 
that  its  infringing  Folda-Lift,  which  is  unitary,  as  ad- 
vertised, has  such  versatility  of  location  [Ex.  4]  which 
is  all  defendant  has  to  say  on  the  point,  as  follows: 
"Simple  to  install  unitized  mechanism.  Mounts  di- 
rectly to  truck  frame.  Hydraulic  unit  is  completely 
self-contained.  Ideal  for  unusual  requirements  such 
as  mounting  on  side  of  body  or  on  dump  body." 
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The  claims  of  the  Lugash  improvement  patent  do  not 
claim  as  his  invention  the  individual  parts;  these  claims 
are  to  a  combination,  the  elements  of  which  are  old, 
but  whose  new  relationship  together  for  the  first  time 
achieves  a  power  loader  attachable  as  a  unit  to  any  de- 
sired position  under  a  truck. 

All  prior  loaders  have  a  load  platform,  lifting  arms,  a 
supporting  framework,  and  power  means  for  raising 
and  lowering  the  platform.  In  all  of  these,  each  of  the 
parts  performs  its  old  functions,  i.e.,  the  platform  sup- 
ports the  load,  the  lifting  arms  raise  and  lower  the  plat- 
form, the  framework  provides  a  base  for  the  device, 
and  the  power  means  raises  and  lowers  the  load.  All 
are  old  and  are  applied  to  perform  their  old  functions 
despite  which  the  United  States  Patent  Office  has 
issued  a  large  number  of  prior  patents  on  power  loaders 
because  they  combine  these  old  parts  into  new  and  dif- 
ferent combinations  producing  new  and  useful  results. 
This  is  in  recognition  of  the  fundamental  principle  of 
patent  law  recently  referred  to  by  this  court  in  quoting 
Professor  Robinson's  work  on  Patents  as  follows : 

"While  every  element  remains  a  unit,  retaining 
its  own  individuality  and  identity  as  a  complete 
and  operative  means,  their  combination  embodies  an 
entirely  new  idea  of  means,  and  thus  becomes  an- 
other unit,  whose  essential  attributes  depend  on  the 
cooperative  union  of  the  elements  of  which  it  is 
composed."  (Emphasis  added). 

Pnrsche  v.  Atlas  Scraper  and  Engineering  Co. 
(C.A.  9,  1962),  300  F.  2d  467,  473. 

The  passage  just  quoted  goes  on  to  say 

"If  the  new  combination  accomplishes  results 
that  could  not  Imve  been  achieved  either  bv  its  in- 
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dividual  or  collective  elements,  their  union  must  in- 
evitably have  brought  into  action  some  new  or  yet 
unawakened  energy,  which  constitutes  a  new  and 
independent  means."    (Emphasis  added). 

Pursche  v.  Atlas  Scraper  and  Engineering  Co., 
supra,  page  474. 

In  this  action,  the  defendant  reHed  on  some  27  prior 
art  patents  which  used  the  same  parts  as  the  parts  of 
the  Lugash  unitary  loader,  either  individually  or  col- 
lectively. Yet,  defendant  didn't  even  contest,  and  the 
findings  of  fact  do  not  detract  from  the  fact  that  none 
of  the  prior  patentees  ever  achieved  the  result  of  Lugash 
'196  in  providing  a  power  loader  attachable  as  a  unit 
under  any  desired  location  on  the  truck.  Plaintiffs'  evi- 
dence on  this  feature  of  Lugash  and  defendant's  use  of 
it  [Tr.   154,  line  13;  159,  line  8]   is  unchallenged. 

The  Lugash  improvement  patent  thus  claims  an  en- 
tirely new  combination  that  accomplishes  results  that 
were  not  previously  achieved  by  its  individual  or  col- 
lective elements.  Under  these  circumstances: 

"The  rule  in  Lincoln  Engineering  Co.  of  Illi- 
nois vs.  Stewart-Warner  Corp.,  303  U.S.  545,  549, 
58  S.Ct.  662,  664  82  L.Ed.  1008  (1938)  that: 
'.  .  .  the  improvement  of  one  part  of  an  old  com- 
bination gives  no  right  to  claim  that  improvement 
in  combination  with  other  old  parts  which  perform 
no  new  function  in  the  combination'  has  no  ap- 
plication. Rather,  the  correct  principle  is  the  one 
stated  in  Expanded  Metal  Co.  v.  Bradford,  214 
U.S.  366,  381,  29  S.Ct.  652,  656,  53  L.Ed.  1034 
(1909); 

'It  is  perfectly  well  settled  that  a  new  combina- 
tion of  elements,  old  in  themselves,   but  which 
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produce  a  new  and  useful  result,  entitles  the  in- 
ventor to  the  protection  of  a  patent.'  " 

Pursche  v.  Atlas  Scraper  and  Engineering  Co., 
supra,  page  477. 

Under  the  ruling  of  this  court  in  Pursche,  the  Dis- 
trict Court  misapplied  the  rule  in  Lincoln  Engineering. 
Evidently,  the  trial  court  was  of  the  impression  that 
the  claims  of  the  Lugash  improvement  patent  defined 
mere  aggregations  instead  of  true  combinations  simply 
because  the  parts  of  the  loader  did  not  individually 
perform  some  new  function  in  the  unitary  Lugash  load- 
er not  previously  performed  by  these  old  parts  in  the 
prior  art.  In  the  Lugash  generic  patent,  these  old  parts 
did  acquire  new  functions,  results  and  modes  of  opera- 
tion as  a  result  of  the  combinations  claimed  therein,  as 
established  by  the  court's  Findings  of  Fact  6  through 
30  [R.  663-670]  and  constituted  a  marked  advance  in 
the  art  [R.  673,  Concl.  of  Law  D].  It  was  abundantly 
clear  that  the  rule  in  Lincoln  Engineering  could  have 
no  application  to  such  a  marked  advance  in  the  art 
where  old  parts  were  applied  to  perform  new  functions, 
attain  new  modes  of  operation,  and  produce  new  re- 
sults. While  a  closer  question  was  presented  as  to  the 
applicability  of  Lincoln  Engineering  to  the  issue  of 
obviousness  or  nonobviousness  of  the  Lugash  improve- 
ment patent,  we  submit  that,  consistent  with  the  ruling 
in  Pursche,  the  trial  court  misapplied  the  rule  of  Lin- 
coln Engineering  in  holding  the  second  Lugash  pat- 
ent invalid,  and  that  Finding  33  [R.  671]  is  an  in- 
sufficient basis  for  such  holding  because  it  ignores  the 
new  result  achieved  by  Lugash's  novel  combination. 

Plaintiffs  grant  that  lift  gate  loaders  of  a  unitary 
construction,  i.e.,  the  type  of  loader  in  which  the  load 
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platform  also  serves  as  the  tail  gate  of  the  truck,  were 
old  and  well  known  in  the  art,  several  patents  to  such 
unitary  lift  gate  loaders  having  been  issued.  However, 
the  manner  in  which  Lugash  combined  the  parts  in  his 
unitary  loader  was  patentably  distinct  from  the  prior 
art  unitary  lift  gate  loaders  for  the  reason  that  the  com- 
bining of  these  parts  in  the  environment  of  an  invert- 
ible  platform  loader  under  a  truck,  involved  clearance 
problems  in  arranging  the  power  means,  lifting  linkages 
and  platform  in  such  a  manner  that  the  platform,  when 
inverted,  would  not  interfere  with  the  operation  of  the 
power  means  [R.  533,  534,  541].  The  claims  of  Patent 
'196  [Ex.  2]  define  Lugash's  manner  of  arranging 
these  several  parts  in  this  environment. 

Claim  1,  for  example,  calls  for  "power  means  in- 
cluding a  motor  and  devices  actuated  by  said  motor  and 
carried  by  said  main  frame  member  and  connected  to 
said  linkage  means  at  a  point  thereon  affording  clear- 
ance for  movement  of  said  platform  to  said  inverted 
position".  Claim  2  is  dependent  on  claim  1  (claim  3 
is  not  in  issue).  Claim  4  calls  for  "said  cylinder  and 
piston  means  in  (sic — and)  said  platform  being  con- 
structed and  arranged  to  prevent  interference  there  be- 
tween when  said  platform  is  swung  into  inverted  posi- 
tion." Claim  5  is  dependent  on  claim  4. 

At  the  trial,  it  was  conceded  by  defendant's  expert 
that  none  of  the  prior  art  patents  even  addressed  them- 
selves to  the  objective  of  making  a  unitary  power  loader 
with  an  invertible  platform  [Tr.  823,  lines  10-15] 
and,  even  more  specifically,  that  there  was  no  prior 
art  patent  for  any  unitary  loader  with  an  invertible 
platform  [Tr.  825,  line  18,  to  826,  line  6].  The  record 
shows  that  the  court  recognized  that  no  prior  patentee 
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ever  devised  a  unitary  construction  for  a  truck  loader 
having  an  invertable  platform.  This  appears  from  the 
court's  opinion  [R.  569,  lines  5-26]  but  was  appraised 
as  a  distinction  without  a  difference  insofar  as  concerns 
the  problem  of  unitary  construction  [Find.  33,  R.  671]. 
In  applying  the  rule  of  Lincoln,  the  court  viewed  this 
as  the  use  of  an  old  thing,  i.e.,  unitary  construction,  in 
new  surroundings,  i.e.,  an  invertable  platform  loader, 
but  without  creating  any  novel  or  unusual  function  for 
the  individual  elements  of  the  combination.  Thus,  the 
trial  court  recognized  the  novelty  of  the  combination  of 
the  claims  of  the  Lugash  improvement  patent  but  dis- 
missed the  foldable  platform  feature  from  the  claims 
and  then  concluded  that  the  improvement  patent  is  a 
combination  of  old  elements,  but  only  ''insofar  as  con- 
cerns the  unitary  construction"  [R.  569,  line  14]. 

In  brief,  it  would  appear  that  the  court  applied  the 
rule  of  Lincoln  Engineering  to  less  than  all  of  the  ele- 
ments of  the  combinations  claimed  in  the  patent.  Such 
interpretation  of  the  court's  opinion  is  consistent  with 
Finding  of  Fact  35  which  states,  in  substance,  that 
noncited  unitary  loader  constructions,  all  of  the  lift  gate 
loader  type,  made  the  unitary  construction  of  Lugash 
patent  '196  obvious,  in  spite  of  the  fact  that  none  of 
this  noncited  art  discloses  or  suggests  the  fold-over  plat- 
form feature  included  as  an  element  of  the  combination 
claims  of  Lugash  patent  '196. 

As  the  trial  court  thus  recognized  that  the  combina- 
tion or  arrangement  of  parts  claimed  by  the  improve- 
ment patent  was  novel,  the  application  of  the  rule  of 
Lincoln  Engineering  was  in  error  because  of  this  court's 
decision  in  Pursche,  as  pointed  out  above.  Additionally, 
there  is  error  because  the  court  thus  treated  the  Lugash 
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invention  as  comprising  something  less  than  the  totahty 
of  the  elements  set  out  in  the  claims,  and  applied  the 
rule  of  Lincoln  Engineering  to  that,  rather  than  to  the 
entirety  of  the  combination. 

This  treatment  of  the  claims  was  not  correct  because 
a  combination  patent  covers  the  totality  or  entirety  of 
the  elements  in  the  claim  and  no  single  element  or 
group  of  elements  which  is  less  than  the  totality  of  the 
elements. 

"Where  a  thing  patented  is  an  entirety,  consist- 
ing of  a  single  device  or  combination  of  old  ele- 
ments incapable  of  division  or  separate  use,  the  re- 
spondent cannot  escape  the  charge  of  infringement 
by  alleging  or  proving  that  a  part  of  the  entire  in- 
vention is  found  in  one  prior  patent,  printed  pub- 
lication, or  machine,  and  another  in  another  prior 
exhibit,  and  still  another  part  in  a  third  exhibit, 
and  from  the  three  or  any  greater  number  of  such 
exhibits  draw  the  conclusion  that  the  patentee  is 
not  the  original  and  first  inventor  of  the  patented 
improvement." 

Imhaiieser  v.  Beiirk,  101  U.S.  647,  661,  25 
L.  Ed.  945  (1880). 

Also  see  Aro  Manufacturing  Co.  v.  Convertible 
Top  Replacement  Co.,  365  U.S.  336,  5  L.  Ed. 
2d  592  (1961). 

The  trial  court's  opinion  and  Findings  33-35a  [R. 
671]  discount  the  materiality  of  elements  stated  in 
Lugash's  claims,  i.e..  the  invertible  platform  and  the 
arrang-ement  for  clearance.   In  effect,  the  claims  have 
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been  interpreted  as  something  less  than  the  sum  of  the 
elements  actually  stated  therein,  contrary  to  the  principle 
of  Altoona  Puhlix  Theatres  v.  American  Tri-Ergon 
Corp.,  294  U.S.  477,  487,  reversing  CCA.  3.  The 
Supreme  Court  has  "frequently  held  that  it  is  the  claim 
which  measures  the  grant  to  the  patentee.  See  for  ex- 
ample .  .  .".  Graver  v.  Linde  Co.,  336  U.S.  271,  277. 
In  claims  for  combinations,  every  element  is  material — 
courts  cannot  add  to  or  subtract  from  the  claim  and 
cannot  treat  elements  as  immaterial.  Fay  v.  Cordesman, 
109  U.S.  408,  421 ;  Ciimotti  Unhairing  Co.  v.  American 
Fur  Refining  Co.,  198  U.S.  399,  410;  Paper  Bag  Patent 
Case,  210  U.S.  405,  419.  In  combination  claims,  all  ele- 
ments "must  be  regarded  as  material,  leaving  open  only 
the  question  whether  an  omitted  part  is  supplied  by 
equivalent  device  or  instrumentally."  Fay  v.  Cordesman, 
supra,  page  42.  By  35  U.S.C  Sec.  103,  Congress  re- 
quired obviousness  to  be  tested  by  measuring  the  in- 
vention "as  a  whole".  We  submit  that  it  is  error  to  say, 
as  did  the  trial  court,  that  admitted  distinctions,  con- 
stituting elements  of  a  combination  claim,  make  no  dif- 
ference in  considering  the  validity  of  a  patented  com- 
bination, particularly  on  a  record  where  the  patented 
combination  for  the  first  time  gives  the  art  a  power 
loader  attachable  and  stowable  as  a  unit  under  any 
location  on  a  truck.  This  completely  new  result  can  only 
be  achieved  because  of  the  presence  in  the  patented  com- 
bination of  those  elements  which  the  court  treated  as 
a  distinction  without  a  difference  [Tr.  154,  line  13; 
159,  line  8]. 
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II. 

The  Lugash  Improvement  Patent  Is  for  a  Combina- 
tion That  Produces  a  Result  Never  Achieved 
by  Any  Prior  Art.  It  Is  Therefore  No  Objection 
to  the  Validity  of  the  Lu2:ash  Improvement 
Patent  That  His  Earlier  Generic  Patent  Has 
the  Invertible  Platform  Feature  in  Common. 
The  Court  Erred  in  Concluding  That  Because 
the  Folding  Concept  Was  Claimed  in  Lugash's 
Generic  Patent  It  Was  of  No  Patentable  Sig- 
nificance in  His  Improvement  Patent  and,  Also, 
in  Concluding  That  the  Improvement  Patent 
Merely  Incorporated  the  Claims  of  the  Generic 
Patent  in  Combination  With  Other  Disclosure 
of  the  Prior  Art. 

The  Lugash  improvement  patent  for  the  first  time 
provided  the  art  with  a  power  loader  of  the  fold-a-way 
platform  type,  having  the  parts  arranged  in  a  unitary 
structure  for  attachment  as  a  unit.  To  accomplish  this 
result  required  more  than  the  mere  application  of  uni- 
tary lift  gate  loader  principles  to  the  invertible  platform 
arrangement  claimed  by  Lugash's  generic  patent.  The 
accomplishment  of  this  result  additionally  required  per- 
ception of  a  problem  which  had  never  existed  in  the 
art  before  and  the  devising  of  an  arrangement  of  the 
parts  to  accomplish  the  result.  The  fact  that  viewed 
after  the  event  [as  in  Find.  33,  R.  671]  the  means  of 
solving  the  problem  appeared  simple  and  obvious  does 
not  negative  patentability  Goodyear  v.  Ray-0-Vac,  321 
U.S.  275,  279,  64  S.Ct.  593,  594,  595,  particularly 
where  the  problem  was  not  before  known  Eibcl  Process 
Co.  V.  Minnesota  &  Ontario  Paper  Co.,  361  U.S.  45, 
68,  43  S.  Ct.  322,  330. 
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Defendant's  patent  expert  conceded  that  no  prior  pat- 
ent was  addressed  to  the  problem  of  providing  a  unitary 
loader  having  a  platform  of  the  fold-a-way  type  [Tr. 
823,  lines  10-15],  and  that  there  were  no  prior  art  pat- 
ents having  elements  combined  in  a  manner  to  make  a 
unitary  loader  in  which  the  load  platform  is  invertible 
[Tr.  825,  hne  19,  to  826,  Hne  6].  It  is  thus  estabhshed 
that  Lugash  achieved  a  novel  combining  or  arranging 
of  the  parts.  It  was  further  admitted  that  this  novel 
arrangement  presented  a  clearance  problem  in  the  rela- 
tionship of  the  parts  when  the  platform  was  in  inverted 
position  [Tr.  824,  line  24,  to  825,  line  10].  While  de- 
fendant's patent  expert  and  president  gave  voluminous 
testimony  of  noncited  prior  unitary  tail  gate  loaders, 
whose  gates  cannot  invert,  from  which  they  said  Lu- 
gash's  unitary  construction  was  obvious,  they  nowhere 
gave  any  testimony  that  any  such  lift  gate  had  the 
parts  arranged  in  a  manner  to  permit  inversion  of  a 
load  platform  without  interfering  with  the  hydraulic 
cylinder  and  to  subsequently  permit  raising  an  inverted 
platform  to  a  tucked  away  position  under  the  truck  bed. 

Simple  as  the  problem  may  appear,  in  retrospect,  de- 
fendant gave  no  evidence  of  any  prior  arrangement  of 
parts  to  meet  the  specific  problem.  The  best  defend- 
ant's expert  could  do  was  to  point  to  a  notch  in  the 
forward  edge  of  the  platform  of  Wood  '545,  Fig.  9 
[Ex.  D]  to  provide  clearance  for  the  connection  of  the 
lifting  arms  to  the  platform  for  moving  the  platform  to 
tail  gate  position  [Tr.  661,  lines  1-13].  But  Lugash  is 
concerned  with  clearance  of  the  inverted  platform  and 
cylinder  [Tr.  658,  Hne  9;  660,  line  10].  The  notch  of 
Wood  '545  is  in  the  wrong  edge  of  the  platform  for 
this  purpose.   Defendant's   president  admitted   that   the 
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infringing  Folda-Lift  has  a  platform,  in  one  model, 
with  a  notch  in  the  rear  edge  of  the  platform  for  the 
purpose  of  inverting  the  platform  over  the  linkage  sys- 
tems [Ex.  E,  p.  98,  lines  9-12]  and  the  cylinder  is  ar- 
ranged in  such  position  as  to  offer  no  interference  to 
the  platform's  assuming  the  inverted  portion  [Ex.  E, 
p.  139,  lines  5-14]. 

To  provide  a  unitary  loader  of  the  Fold-a-way  plat- 
form type  required  a  disclosure  which  can  only  be  found 
in  the  specification  and  claims  of  the  Lugash  improve- 
ment patent  which,  in  this  record,  is  the  only  disclosure 
of  an  arrangement  of  the  parts  of  a  power  loader,  in 
an  admittedly  novel  combination,  to  achieve  an  ad- 
mittedly novel  result.  Thus,  this  case  is  very  clearly 
distinguishable  from  this  court's  decision  in  Intricate 
Metal  Products,  Inc.  v.  Schneider,  324  F.  2d  555,  in 
which  claimed  subject  matter  of  an  earlier  patent  was 
incorporated  only  with  other  disclosures  of  prior  art 
without  accomplishing  any  new  use,  function  or  result. 
We  submit  that  it  was  error  for  the  trial  court  to  apply 
Intricate  to  the  facts  of  this  case. 

Lugash  did  more  than  provide  the  art  with  its  first 
unitary  loader  having  a  fold  over  platform.  The  Lugash 
improvement  patent  for  the  first  time  discloses  to  the 
art  the  conception  and  reduction  to  practice  of  a  stowable 
power  loader  attachable  as  a  unit  to  any  desired  location 
under  a  truck.  While  Lugash's  generic  patent  discloses 
and  claims  the  first  successful  invertible  platform  load- 
er, it  clearly  does  not  address  itself  specifically  to  the 
provision  of  a  power  loader  attachable  anywhere  under  a 
truck. 

The  other  prior  art  (i.e.,  apart  from  the  claims  of  the 
generic  Lugash  patent)  upon  which  the  defendant  and 
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trial  court  rely,  betrays  no  consciousness  of  the  possibil- 
ity of  making  a  power  loader  attachable  as  a  unit  to 
any  place  under  the  truck.  Defendant  at  no  time  con- 
tested the  fact  that  the  Lugash  improvement  patent  is 
the  first  such  disclosure  in  this  art.  Under  these  circum- 
stances, it  clearly  cannot  be  obvious  from  the  prior  art 
unitary  tail  gates  to  provide  the  art  with  a  power  loader 
attachable  as  a  unit  to  any  place  under  a  truck.  This  is 
true  even  though  the  unitary  tail  gate  loaders  are  de- 
vices containing  the  same  elements  as  the  unitary  Lu- 
gash loader  because,  consistent  with  the  ruling  of  this 
court  in  International  Manufacturing  Co.  v.  Landon, 
Inc.,  336  F.  2d  723,  at  726,  the  Lugash  combination  ''is 
not  anticipated  or  rendered  obvious  by  a  prior  conjunc- 
tion or  concert  of  the  same  elements  unless  the  latter 
produces  substantially  the  same  results". 

The  Lugash  improvement  patent  is  directed  to  a 
wholly  different  object  from  that  of  the  prior  art.  He 
sought  a  stowable  power  loader  unit  attachable  anywhere 
under  a  truck.  The  prior  art  workers  in  the  field 
made  lift  gates  into  a  unitary  structure,  attachable 
only  to  the  rear  of  the  truck  where,  as  defendant 
acknowledges,  truck  frames  are  relatively  standard  and 
where  loaders  can  be  easily  standardized  [Tr.  383,  lines 
2-18].  They  were  concerned  with  tail  gate  platforms, 
not  invertible  platforms.  They  were  not  concerned  with 
getting  a  large  platform  under  the  truck,  let  alone  the 
arrangement  of  the  parts  to  get  clearance  for  inversion 
and  then  hoisting  the  platform,  lifting  linkages  and 
cylinder  under  the  truck  bed,  all  in  a  unitary  assembly 
attachable  anywhere  under  the  truck. 

The  Lugash  invention  is  not  merely  in  making  a  uni- 
tary loader  of  the  type  first  exemplified  by  his  generic 
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patent — it  was  the  conception  of  a  new  object  to  be 
achieved,  the  discovery  of  a  clearance  problem  never 
before  encountered  in  the  art  or  even  known  to  the  art, 
and  the  successful  solution  of  the  problem  to  achieve  the 
new  result.  Under  the  principles  of  Eibcl  Process  Co. 
V.  Minnesota  and  Ontario  Paper  Co.,  261  U.S.  45,  66- 
69,  43  S.  Ct.  322,  329,  330,  such  an  invention  is  not 
anticipated  or  rendered  obvious  on  the  basis  of  prior  art 
which  devised  unitary  lift  gates  simply  for  the  purpose 
of  making  them  unitary  and  in  a  tail  gate  environment 
where  they  did  not  have  to  overcome  and  were  not  even 
aware  of  the  clearance  problems  involved  in  devising  a 
relationship  of  parts  which  would  successfully  result  in 
a  stowable  unitary  loader  attachable  at  any  point  under 
a  truck. 

"In  the  first  place,  we  find  no  evidence  that  any 
pitch  of  the  wire,  used  before  Eibel,  had  brought 
about  such  a  result  as  that  sought  by  him,  and,  in 
the  second  place,  if  it  had  done  so  under  unusual 
conditions,  accidental  results,  not  intended  and  not 
appreciated,  do  not  constitute  anticipation." 

Eibcl  Process  Co.,  supra,  43  S.  Ct.  329. 

The  defendant  contended  below  and  the  court  agreed 
in  its  findings  and  conclusions  of  law,  that  as  unitary 
tail  gate  loaders  were  known  to  the  art,  the  necessary 
effect  of  that  would  be  to  achieve  the  result  of  Lugash's 
improvement  patent  when  a  skilled  worker  was  made 
aware  of  the  generic  invention  of  the  primary  Lugash 
patent.  Under  the  ruling  in  Eihel  Process,  supra,  it 
should  be  a  complete  answer  to  this  contention  that,  in 
the  first  place,  no  unitary  device  used  before  the  Lugash 
improvement  patent  had  ever  brought  about  the  result 
sought  by  Lugash  in  his  improvement ;  and  in  the  second 
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place,  even  if  any  prior  unitary  lift  gate  loader  ac- 
cidentally had  an  arrangement  of  the  parts  capable  of 
achieving  the  merely  unitary  result  of  the  Lugash  im- 
provement patent,  if  used  in  combination  with  the 
claimed  invertable  platform  of  the  generic  Lugash  pat- 
ent, that  fact  could  not  anticipate  or  make  obvious  Lu- 
gash's  achievement  of  the  first  stowable  power  loader 
attachable  as  a  unit  to  any  place  under  a  truck.  That 
result  clearly  is  intended  and  appreciated  only  in  the 
Lugash  improvement  patent. 

From  the  foregoing,  it  is  clear  that  the  Lugash  im- 
provement patent  is  not  merely  a  combination  of  his 
prior  claimed  subject  matter  of  his  generic  patent  with 
disclosures  of  other  prior  art.  On  the  contrary,  what 
was  required  is  disclosed  only  in  the  Lugash  improve- 
ment patent  itself.  First,  the  guiding  concept  of  a  power 
loader  attachable  as  a  unit  to  any  place  under  a  truck 
and  secondly,  the  disclosure  of  a  means  adapted  and  in- 
tended for  overcoming  a  clearance  problem  in  making 
the  first  unitary  loader  of  the  type  having  a  fold-a-way 
platform.  It  is  respectfully  submitted  that  Findings  of 
Fact  34  to  35a  are  clearly  erroneous  in  misapplying  the 
principle  of  Intricate  Metal  to  the  facts  of  this  record. 

There  was  also  error  in  the  District  Court's  extension 
of  the  Intricate  Metal  case  to  hold  that  the  invertible 
platform  elements  of  the  prior  generic  patent  claims  of 
Lugash,  also  present  in  the  improvement  patent  claims, 
could  not  be  of  patentable  significance  in  the  latter. 
The  court  so  found  in  Finding  of  Fact  34  [R.  671]. 
The  Intricate  case  does  not  sustain  any  such  proposition 
or  finding  of  fact.  In  Intricate,  this  court  considered 
the  combination  claims  as  an  entirety — not  the  com- 
bination claims  minus  the  elements  thereof  also  present 
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in  the  prior  patent.  It  is  never  an  objection  to  an  im- 
provement patent  that  an  earlier  generic  patent  has 
covered  the  same  structure,  and  such  is  valid,  though 
taken  out  by  a  single  inventor.  Trait cl  Marble  Co.  v. 
Hungerford  Brass  &  Copper  Co.  (C.A.  2.  1927),  22 
F.  2d  259,  262. 

"It  is  said,  however,  that  this  alleged  improve- 
ment is  not  new,  and  is  embraced  in  his  former 
specification;  and  that  if  some  portion  of  it  is 
new,  it  is  not  so  described  as  to  distinguish  the 
new  from  the  old. 

".  ,  .  All  that  we  think  is  useful  or  necessary  to 
say  is,  that,  after  a  careful  examination  of  the 
patents,  we  think  the  objection  on  this  ground  is 
not  tenable.  The  force  of  the  objection  is  mainly 
directed  upon  the  receiving  magnet,  which  it  is  said 
is  a  part  of  the  machinery  of  the  first  patent,  and 
performs  the  same  office.  But  the  receiving  magnet 
is  not  of  itself  claimed  as  a  new  invention.  It  is 
claimed  as  a  part  of  a  new  combination  or  arrange- 
ment to  produce  a  new  result.  And  this  combination 
does  produce  a  new  and  useful  result  for,  by  this 
new  combination,  and  the  arrangement  and  position 
of  the  receiving  magnet,  the  local  and  independent 
circuit  is  opened  by  the  electric  or  galvanic  current, 
as  it  passes  on  the  main  line,  without  interrupting 
it  in  its  course;  and  the  intelligence  it  conveys  is 
recorded  almost  at  the  same  moment  at  the  end 
of  the  line  of  the  telegraph,  and  at  the  different 
local  offices  on  its  way.  And  it  hardly  needs  a 
model  or  a  minute  examination  of  the  machinery 
to  be  satisfied  that  a  telegraph  which  prints  the  in- 
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telligence  it  conveys  at  different  places,  by  means 
of  the  current,  as  it  passes  alonj^^  on  the  main  line, 
must  necessarily  require  a  different  combination 
and  arrangement  of  powers  from  the  one  that 
prints  only  at  the  end.  The  elements  which  com- 
prise it  may  all  have  been  used  in  the  former  in- 
vention; but  it  is  evident  that  their  arrangement 
and  combination  must  be  different  to  produce  this 
new  effect.  The  new  patent  for  the  local  circuits 
was  therefore  properly  granted;  and  we  perceive 
no  well  founded  objection  to  the  specification  or 
claim  contained  in  the  re-issued  patent  of   1848." 

O'Reilly  et  al.  v.  Morse  et  al,  15  How.  62,  122, 
123,  14  L.  Ed.  601  (Emphasis  added). 

We  submit  that  the  Morse  decision  above  quoted  is 
of  controlling  effect  in  this  situation.  The  invertible 
platform  feature  is  a  part  of  the  machinery  of  the 
generic  Lugash  patent  and  it  is  also  a  part  of  the  ma- 
chinery of  the  improvement  patent.  In  the  improvement 
patent,  it  is  claimed  as  a  part  of  a  new  combination  or 
arrangement  to  produce  a  new  result  and  it  does  pro- 
duce a  new  and  useful  result.  There  is  no  prior  power 
loader  attachable  as  a  unit  to  any  location  under  a 
truck  and  such  new  combination  producing  new  and 
useful  results  should  be  sustained,  rather  than  defeated 
by  subtracting  elements  from  the  combination  claimed. 
Clearly,  such  a  combination  cannot  be  rendered  obvious 
by  a  prior  conjunction  or  concert  of  the  same  elements 
not  producing  substantially  the  same  results.   Interna- 
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tional  Manufacturing  Co.,  Inc.  v.  Landon,  Inc.,  supra, 

page  726. 

"It  must  be  conceded  that  a  new  combination,  if 
it  produces  new  and  useful  results,  is  patentable, 
though  all  the  constituents  of  the  combination 
were  known  and  in  common  use  before  the  com- 
bination was  made.  But  the  results  must  be  a 
product  of  the  combination,  and  not  a  mere  ag- 
gregate of  several  results  each  the  complete  product 
of  one  of  the  combined  elements." 

Hailcs  V.  Van  Wormer,  87  U.S.  353,  368  (1873). 
As  has  been  demonstrated,  the  improvement  patent 
produces  new  and  useful  results  even  though  all  the  con- 
stituents of  the  combination  were  known  and  in  common 
use  before  the  combination  was  made.  Further,  the  re- 
sults are  the  product  of  the  combination  rather  than  a 
mere  aggregate  of  several  results.  Unitary  constructions 
for  prior  loaders  never  achieved  any  versatility  of  pos- 
sible point  of  attachment  under  a  truck.  The  invention 
claimed  by  Lugash  in  his  primary  patent  did  not  reach 
the  result.  It  is  only  the  Lugash  improvement  patent 
which  achieves  the  result  of  a  power  loader  attachable 
as  a  unit  under  any  desired  location  on  a  truck. 
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III. 
Finding  of  Fact  35  Is  Contrary  to  the  Principle  That 
the  Presumption  of  Validity  Arising  From  the 
Grant  of  a  Patent  on  a  Combination  of  Old  Ele- 
ments Is  Not  Upset  Merely  Because  the  Exam- 
iner Failed  to  Cite  a  Reference  Disclosing  One 
Element  During  the  Prosecution  of  the  Appli- 
cation. Additionally,  the  Presumption  Here  Is 
Intact  Because  the  Examiner  Actually  Had  the 
Best  Prior  Art  Before  Him. 

Finding  of  Fact  35  is  to  the  effect  that  certain  non- 
cited  art  made  the  unitary  construction  of  Lugash's 
improvement  patent  obvious.  We  have  already  pointed 
out  wherein  this  finding  is  clearly  erroneous  in  that 
the  non-cited  prior  art  relied  on  does  not  disclose  those 
elements  of  the  claims  in  issue  defining  the  invertible 
platform  feature.  It  should  not  require  additional  cita- 
tion of  authority  to  demonstrate  the  proposition  that  ele- 
ments of  a  claimed  combination  cannot  be  made  obvious 
from  prior  art,  none  of  which  even  remotely  suggests 
those  elements.  By  the  same  token,  as  regards  the  pre- 
sumption of  validity  of  the  Lugash  improvement  pat- 
ent, as  none  of  the  non-cited  art  mentioned  in  Finding 
35  discloses  the  invertible  platform  feature,  they  cannot 
detract  from  the  presumption  of  validity  under  the  hold- 
ing of  this  court  in  Wham-0  Manufacturing  Co.  v. 
Paradise  Manufacturing  Co.  (C.A.  9,  1964),  325  F. 
2d  748. 

The  trial  court  felt  that  the  non-cited  art  mentioned 
in  Finding  35  was  more  pertinent  than  that  considered 
by  the  Examiner  in  the  Patent  Office  simply  because 
Messick  '923,  Wood  '540,  and  the  defendant's  prior 
models  mentioned  therein  all  have  the  feature  of  mount- 
ing the  complete  power  system  on  a  main  supporting 
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framework.  Specifically,  in  the  cases  of  Messick  and 
Wood  '540,  they  mount  the  pump,  motor  and  reservoir 
on  the  main  framework,  along  with  the  hydraulic  cylin- 
der. On  the  other  hand,  while  the  patents  cited  in  the 
Lugash  improvement  patent  showed  the  arrangement  of 
mounting  the  hydraulic  cylinder  on  a  main  frame  mem- 
ber, they  did  not  disclose  a  reservoir,  pump  and  motor 
as  also  being  mounted  on  the  main  frame  member. 
It  is  in  this  respect  that  the  trial  court  thought  that 
non-cited  Messick,  Wood  '540  and  defendant's  prior 
models  were  more  pertinent  than  the  references  cited  by 
the  Examiner  against  the  Lugash  improvement  patent. 

It  is  clear  that  under  the  holding  of  this  court  in 
Wham-0  that  the  alleged  omission  of  the  Examiner  to 
consider  prior  art  showing  the  pump,  motor  and  reser- 
voir mounted  on  the  main  frame  along  with  the  hydraulic 
cylinder,  could  not  in  any  way  affect  the  presumption 
of  validity.  These  non-cited  patents  at  best  disclose  only 
part  of   the  constituents  of   the   patented   combination. 

Actually,  the  Examiner  handling  the  application  for 
the  Lugash  improvement  patent  did  have  the  best  prior 
art  before  him  in  citing  the  Lugash  generic  patent.  This 
is  clear  from  the  testimony  of  defense  counsel's  ques- 
tioning of  his  patent  expert. 

"Q.  All  right.  Now.  the  introductory  phrase 
of  claim  1  of  Lugash  '196  [the  improvement  pat- 
ent] stated:  Tn  a  load  hoisting  means  attachable 
as  a  unit  to  a  vehicle  frame  .  .  .'. 

Now,  is  the  load  elevator  of  the  first  Lugash 
patent  attachable  as  a  unit  to  the  vehicle  frame? 
A.  Oh,  it  is  primarily  a  unit.  The  unit  is  shown 
in  orange  in  Figures  1  and  2  [referring  to  Exhibit 
AN-1]. 
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Q.  Well,  is  it  or  is  it  not  attachable  as  a  unit? 
Can  you  answer  that  'Yes'  or  'No'?  A.  I  think 
the  basic  parts  are  attached  as  a  unit. 

Q.  Are  all  of  the  parts  attachable  as  a  unitary 
assembly?  A.  No,  there  are  several  pulleys  that 
are  attached  up  above  it  with  a  cable  going  over 
them.  But  it  would  be  obvious  from  the  fact  that 
the  principle  structure  is  all  a  unit.  It  is  very  clearly 
pointing  the  way  there."  [Tr.  833,  line  10,  to 
834,  line  1]. 

On  this  point,  we  submit  that  the  defendant's  posi- 
tion is  self-impeaching,  not  only  because  of  the  above 
defendant's  expert  testimony,  but  also  because  of  the 
testimony  of  defendant's  president,  Mr.  Vogel,  with  re- 
gard to  unitary  construction  historically  in  the  field  of 
Hft  gates.  As  early  as  1948,  he  began  manufacturing 
unitary  Hft  gate  loaders  [Tr.  345,  Hnes  8-19].  In  1948, 
he  filed  a  patent  application  [Ex.  I]  having  unitary 
construction  of  lift  gates  as  a  primary  objective  [Tr. 
361,  line  20,  to  363,  line  11].  As  recently  as  1956,  he 
filed  another  patent  application,  with  a  brother,  which 
issued  as  Vogel  et  a!,  patent  2,820,554  [Ex.  C],  for  a 
tail  gate  lift  of  unitary  construction  [Tr.  379,  lines  10- 
24].  On  cross-examination,  he  admitted  that  during  the 
years  between  1948  and  1956,  it  was  obvious  to  him 
that  a  tail  gate  loader  could  be  made  of  a  unitary  con- 
struction. His  is  the  last  in  a  series  of  patents  relied 
on  by  defendant  showing  unitary  lift  gates,  such  as 
Messick  '923,  Wood  '540  and  further,  after  a  long  ex- 
perience running  back  to  1948  in  manufacturing  uni- 
tary lift  gates. 

All  of  these  unitary  lift  gate  constructions  are  vari- 
ous combinations  of  tail  gate  platforms,  lifting  linkage. 
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main  frames  and  power  means.  In  view  of  these  nu- 
merous prior  patents  of  unitary  lift  gate  loaders,  each 
of  which  combines  the  parts  differently  and  is  confined 
to  a  tail  gate  environment,  it  is  not  logical  for  de- 
fendant to  contend  that  the  combination  of  these  parts 
differently  arranged  as  in  the  Lugash  improvement  pat- 
ent, in  the  completely  different  environment  of  a  fold- 
a-way  platform  loader,  is  obvious.  Further,  we  sub- 
mit that  it  is  inconsistent  for  defendant  to  say  that 
Lugash's  unitary  invertible  platform  construction, 
which  defendant's  expert  conceded  to  be  the  only  one 
of  its  type  [Tr.  825,  line  19,  to  826,  Hne  6]  can  be 
obvious,  while  defendant  itself  is  the  possessor  of  a 
patent  on  a  unitary  loader  which  is  the  last  in  a  well- 
plowed  field  of  patents  and  prior  devices  on  unitary 
tail  gate  loaders. 

IV. 
While  Claim  6  of  the  Improvement  Patent  Does  Not 
Mention  That  the  Platform  Is  Invertible,  the 
Only  Proper  Construction  of  the  Claim  Is  for  a 
Loader  Having  an  Invertible  Platform. 

As  has  been  pointed  out,  the  Lugash  improvement 
patent  fully  discloses  and  teaches  a  unit  which  can  be 
applied  to  the  truck  in  any  desired  location  where  it  can 
be  moved  to  a  position  where  it  is  completely  out  of  the 
way  when  not  in  use  and  which  will  not  add  to  the  width 
or  length  of  the  vehicle  or  interfere  with  normal  load- 
ing or  unloading  from  docks  [Ex.  2,  Col.  4,  lines  34-52]. 
It  is  specifically  pointed  out  to  be  an  improvement  over 
his  generic  patent  for  the  combination  of  parallel  link- 
age systems  and  invertible  platform. 

Neither  the  generic  nor  the  improvement  patents 
of  Lugash  have  to  do  with  tail  gate  platform  loaders 
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or  floor  platform  loaders.  There  is  not  the  slightest  im- 
plication in  either  of  the  Lugash  patents  that  they  have 
to  do  with  anything  other  than  the  type  of  loader  in 
which  the  load  platform  is  of  the  type  which  must  be 
inverted  over  the  lifting  linkages  for  stowing.  Both 
patents  obviously  have  to  do  only  with  invertible  ])lat- 
form  loaders.  Under  these  circumstances,  the  only 
proper  construction  of  Claim  6  is  that  it  defines  a  loader 
of  the  invertable  platform  type  and  this  is  consistent 
with  the  holding  in  United  States  v.  Adams,  ....  U.S. 
....,  34  Law  Week.  4132,  148  U.S.P.Q.  479. 

Adamis  involved  combination  claims  to  a  battery. 
While  some  of  the  claims  specifically  mentioned  the 
type  of  electrolyte  to  be  used  with  the  battery,  others 
did  not  state  the  electrolyte  to  be  used.  It  was  there 
contended  that  the  claims  were  invalid  on  the  basis  of 
prior  art  which  did  not  show  any  successful  water  ac- 
tivated battery,  although  alleged  to  show  that  the  same 
elements  had  before  been  used  in  combination  in  bat- 
teries and  that  the  combination  was  an  essentially  old 
formula.  The  contention  was  rejected  by  the  court 
which  said,  with  respect  to  those  claims  not  stating  the 
type  of  electrolyte: 

"First,  the  fact  that  the  Adams  battery  is  wa- 
ter activated  sets  his  device  apart  from  the  prior 
art.  It  is  true  that  claims  1  and  10.  supra,  do  not 
mention  a  water  electrolyte,  but,  as  we  have 
noted,  a  stated  object  of  the  invention  was  to  pro- 
vide a  battery  rendered  serviceable  by  the  mere 
addition  of  water.  While  the  claims  of  a  patent 
limit  the  invention,  and  specifications  cannot  be 
utilized  to  expand  the  patent  monopoly  .  .  ..  it  is 
fundamental   that    claims    are    to   be   construed    in 
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the  light  of  the  specifications  and  both  are  to  be 
read  with  a  view  to  ascertaining  the  invention.  .  .  . 
Taken  together  with  the  stated  object  of  disclosing 
a  water  activated  cell,  the  lack  of  reference  to  any 
electrolyte  in  claims  1  and  10  indicates  that  water 
alone  could  be  used.  Furthermore,  of  the  eleven 
claims  in  issue,  three  of  the  narrower  ones  include 
references  to  specific  electrolyte  solutions  compris- 
ing water  and  certain  salts.  The  obvious  implica- 
tion from  the  absence  of  any  mention  of  an  elec- 
trolyte— a  necessary  element  in  any  battery — in  the 
other  eight  claims  reinforces  this  conclusion." 

Where  a  claim  is  susceptible  of  two  different  construc- 
tions, a  court  should  adopt  that  which  will  sustain  the 
claim,  rather  than  that  which  is  fatal  to  the  claim. 
Smith  V.  Snozv,  294  U.S.  1,  14,  55  S.  Ct.  279,  284. 

"The  object  of  the  patent  law  is  to  secure  to  in- 
ventors a  monopoly  of  what  they  have  actually  in- 
vented or  discovered,  and  it  ought  not  to  be  de- 
feated by  a  too  strict  and  technical  adherence  to 
the  letter  of  the  statute,  or  by  the  application  of 
artificial  rules  and  interpretation". 

Topliff  V.  Topliff  and  Another,  145  U.S.  at  page 
171,  12S.  Ct.  atpage831. 

It  is  also  pointed  out  that  if  claim  6  is  construed 
without  an  invertible  platform  it  is  inoperative  to 
achieve  the  results  which  are  the  objective  of  the  Lugash 
improvement  patent.  For  example,  if  the  unitary  loader 
were  used  as  a  side  loader,  as  in  Figure  10,  but  if  the 
platform  were  not  invertible,  this  would  completely  de- 
feat the  use  of  the  device  as  it  could  not  be  stowed  and 
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would  excessively  add  to  the  width  of  the  vehicle,  which 
Lugash  states  on  page  2,  column  4,  line  49,  his  inven- 
tion avoids.  To  construe  the  claim  without  inversion  of 
the  platform  would  make  the  Lugash  disclosure  inopera- 
tive for  its  intended  purpose.  Claim  6  is  under-mdusivt 
and,  therefore,  ambiguous,  requiring  a  look  at  the  speci- 
fications to  explain  the  gap  in  claim  6  in  omitting  ''in- 
vertable"  as  a  hmitation  of  "platform".  This  result  is 
within  the  holding  of  this  court  in  construing  a  claim 
for  a  scaffold  where  the  essential  element  of  a  bar  was 
omitted,  but  the  claim  was  sustained.  Beatty  Safway 
Scaffold  Co.  V.  Vpring,  Inc.,  306  F.  2d  626  (C.A.  9, 
1962). 

Also  significant  is  the  fact  that  claim  6  was  not 
treated  any  differently  than  the  other  claims  by  the 
Patent  Examiner  and  Lugash's  attorney  during  prosecu- 
tion of  the  application.  The  attorney  presented  it  to  the 
Examiner  "as  a  broader  expression  of  the  invention 
above  described''  [Ex.  B,  p.  23],  meaning  the  preceding 
claims,  all  having  the  invertable  platform.  The  Exam- 
iner grouped  the  claim  with  all  the  others  in  acting  on  it 
[Ex.  B,  p.  24]  and  in  response,  the  applicant's  attorney 
did  not  differentiate  the  claim  from  the  others,  as  re- 
gards the  inversion  feature  [Ex.  B,  pp.  23-24].  The  in- 
advertent and  unnoticed  omission  of  the  inversion  fea- 
ture from  claim  6  should  not  defeat  the  claim — it 
should  be  construed  to  give  it  the  meaning  which  was 
intended  by  the  applicant  and  understood  by  the  Ex- 
aminer,  as  was  done   in  I.T.S.   Rubber  Co.   v.   Essex 
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Rubber  Co.,  279  U.S.  429,  441,  442,  47  S.  Ct.  at  140, 
where  the  court  sustained  a  claim  not  including  the 
word  "rear". 

CONCLUSION. 

The  patent  statute  specifically  provides  for  patents 
on  improvements.  "Any  person  who  has  invented  or  dis- 
covered any  new  and  useful  .  .  .  machine  ...  or  any  use- 
ful improvements  thereof  .  .  .  may  obtain  a  patent 
therefor."  35  U.S.C.  101.  Williamis  Manufacturing  Co. 
V.  United  Shoe  Machinery  Corp.,  316  U.S.  364,  366, 
62  S.  Ct.  1179,  1180.  The  evidence  is  clear  that  the 
plaintiffs'  Tuk-A-Way  loader,  made  under  both  the  gen- 
eric and  improvement  patents  of  Lugash,  has  had  im- 
pressive commercial  success  [R.  565,  lines  6-8].  As  com- 
pared to  the  Lugash  generic  patent,  patentability  of  his 
improvement  patent  presents  a  closer  case  but  if  doubt 
remains,  this  commercial  success  tends  to  prove  the  orig- 
inality and  utility  of  the  improvement.  Hayes  Spray  Gun 
Co.  V.  E.  C.  Brown  Co.  (C.  A.  9,  1961),  291  F.  2d 
319,  322. 

A  new  combination  achieving  a  new  and  useful  result 
is  not  within  the  reach  of  the  rule  in  Lincoln  Engineer- 
ing. The  folding  concept  claimed  in  Lugash's  generic 
patent  is  of  patentable  significance  as  part  of  the  new 
combination  of  his  improvement  patent.  Elements  of 
the  claimed  combinations  are  disclosed  to  the  art  only 
by  the  improvement  patent,  whose  presumption  of  va- 
lidity cannot  be  destroyed  by  prior  art  which  does  not 
even  address  itself  to  this  disclosure.   We  respectfully 
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submit  that  the  Trial  Court  erred  in  ruling  to  the  con- 
trary; that  the  Lugash  improvement  patent  2,989,166 
should  be  sustained ;  and  the  case  remanded  on  the  cross- 
appeal  solely  for  the  purpose  of  making  findings  on  the 
issue  of  infringement. 

FULWIDER,     PaTTON,     RiEBER, 

Lee  &  Utecht, 
Robert  W.  Fulwider, 
Frederick  E.  Mueller, 
Attorneys  for  Appellees  and 
Cross-Appellants. 


Certificate  of  Counsel. 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
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Santa  Anita  Manufacturing  Corporation, 

Appellant  and  Cross-Appellee, 


vs. 


Max  J.  LuGASH  and  Maxon  Industries,  Inc., 

Appellees  and  Cross- Appellants. 


Reply  Brief  of  Cross-Appellants  Max  J.  Lugash 
and  Maxon  Industries,  Inc. 


The  defendant's  answering  brief  on  this  cross-appeal 
(hereinafter  cited  as  "XAB")  avoids  the  central  con- 
tentions of  plaintiffs'  opening  brief  (cited  as  "XOB"). 
In  addition,  the  defendant's  brief  misstates  the  record 
at  a  number  of  places,  which  are  in  need  of  correction. 

I. 

Defendant's  Brief  Demonstrates  the  Error  of  Apply- 
ing Intricate  Metal  v.  Schneider  to  Lugash  '196. 

Defendant  does  not  question  the  factual  accuracy  of 
the  "concise  statement  of  the  case"  in  plaintiffs'  opening 
brief  but  says  that  the  references  to  the  generic  Lugash 
'227  patent  "are  irrelevant"  to  the  cross-appeal  on  the 
Lugash  improvement  patent  '196.  Defendant  prepared 
Findings  31-35 (a)  regarding  the  second  Lugash  patent. 
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which  specifically  refer  to  the  first  Lugash  patent.  De- 
fendant itself  in  its  answering  brief  on  the  cross-appeal 
makes  frequent  references  to  the  first  Lugash  patent 
{e.g.,  XAB  3-5,  15,  30). 

An  issue  in  this  case  is  whether  the  trial  court  im- 
properly extended  the  rule  of  Intricate  Metal  Products 
V.  Schneider,  324  F.  2d  555.  As  contended  by  plaintiffs 
(XOB  22-30)  it  is  essential  to  distinguish  between  the 
claimed  subject  matter  of  the  Lugash  generic  patent 
'227  and  the  disclosures  of  the  generic  patent  which  are 
not  claimed  therein  and  which  are  nowhere  else  to  be 
found  in  prior  art.  Intricate  says  it  must  be  done,  as 
was  done  by  plaintiffs  in  their  statement  of  the  case 
(XOB  6-7).  It  is  relevant. 

Finding  34  [R.  671]  says  that  Lugash  '227  claims 
"the  folding  concept",  and  that  folding  is  "therefore  not 
of  patentable  significance  in  patent  '196,"  which  is  error. 
Both  patents  claim  combinations,  one  of  whose  elements 
is  the  invertible  platform,  which  element  is  material  to 
both  combinations.  The  presence  of  this  element  in  both 
combinations  cannot  detract  from  patentability  of  the 
later  filed  Lugash  '196  (XOB  28-30).  O'Reilly  v. 
Morse,  15  How.  62,  122. 

The  Examiner  in  the  Patent  Office  rightly  under- 
stood the  rule  misapplied  by  the  trial  court.  He  re- 
peatedly distinguished  between  "the  claimed  subject 
matter"  of  Lugash  '227  and  the  combinations  sought 
to  be  claimed  in  '196  [Ex.  B,  pp.  20,  24].  Then,  when 
the  claims  sought  in  '196  were  amended  to  define  the 
new  manner  of  combining  the  elements  in  a  new  man- 
ner of  coaction,  the  combination  claims  were  allowed 
[Ex.  B,  pp.  26,  29]. 
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II. 
The    Patent    Office    Examiner    in    Considering    the 
Claims  of  the  '196  Patent,  Had  the  Best  Prior 
Art  Before  Him  in  Citing  Lugash  '227.* 

Lugash  '196  claims  a  unitary  invertible  platform 
loader.  Lugash  '227  claims  an  invertible  platform 
loader  broadly  summarized  as  the  combination  of  paral- 
lel linkage  systems  and  invertible  platform.  Defend- 
ant's expert  said  of  the  generic  Lugash  '227  patent,  "1 
think  the  basic  parts  are  attached  as  a  unit"  [Tr.  p. 
833].  None  of  the  claims  of  Lugash  '227  claim  a 
unitary  assembly,  although  defendant's  patent  expert 
thought  that  '227  "is  very  clearly  pointing  the  way 
there"  [Tr.  p.  834]. 

Intricate  Metal,  as  properly  understood,  makes  it 
clear  that  to  the  extent  Lugash  '227  specification  was 
pointing  the  way  to  the  unitary  invertible  platform 
loader  claimed  only  in  Lugash  '196,  the  second  patent 
includes  in  its  claims  unpatented  disclosures  of  Lugash 
'227  not  shown  by  any  prior  art.  Defendant's  patent 
expert  admitted  that  no  prior  patent  was  addressed  to 
the  objective  of  a  unitary  invertible  platform  loader 
and  no  prior  patentee  had  elements  combined  in  the 
manner  to  make  such  a  loader  [Tr.  p.  823,  lines  10-15; 
Tr.  p.  825,  line  9,  to  p.  826,  line  6]. 

In  attempting  to  deal  with  the  Intricate  Metal  case, 
defendant's  brief  unconsciously  strengthens  plaintiffs' 
contention  that  the  actually  claimed  subject  matter  of 
Lugash  '227  constitutes  the  best  prior  art  against  Lu- 
gash '196.   Thus   the  non-cited  prior  art   relied   on  bv 


*At  page  32  of  our  opening  brief,  we  quote  testimony  bv  de- 
fendant's patent  expert  and  describe  it  as  being  in  response  to  his 
own  counsel's  questioning.  Actually,  the  quoted  testimony  was  on 
cross-examination  by  plaintiffs'  counsel  and  was  therefore  pre- 
sented less  forcefully  than  it  could  have  been. 


defendant  is  valueless  as  a  basis  for  rebutting  the  pre- 
sumption of  validity  of  '196.  It  has  never  been  plain- 
tiffs' position  that  the  element  of  a  frame  structure 
constitutes  "the  additional  element  providing  a  new  uni- 
tary combination  in  Lugash  '196"  as  defendant's  brief 
says  (XAB  30).  However,  this  misrepresentation  of 
plaintiffs'  position  substantiates  plaintiffs'  contention 
that  the  claimed  subject  matter  of  Lugash  '227  was  the 
best  possible  pertinent  art  on  which  the  Examiner  could 
have  reHed,  as  he  did. 

A  "frame  structure"  is  one  element  of  the  combina- 
tion of  claim  5  of  Lugash  '227  (which  is  not  in  suit). 
Clearly,  this  claimed  subject  matter  constitutes  far 
more  pertinent  prior  art  than  the  unitary  tailgate  struc- 
tures relied  on  by  defendant. 

Ill 
Defendant's  Brief  Promises,  but  Does  Not  Deliver, 
References  to  Evidence  in  the  Record  in  Sup- 
port of  Findings  34-35(a)  (XAB  30). 

Logic  dictates  that  a  finding  of  fact  is  "clearly  er- 
roneous" when  the  record  is  totally  barren  of  any  evi- 
dence in  support  of  what  is  stated  in  the  finding.  Now 
Lugash  '196  claims  a  combination  of  elements,  one  of 
which  is  an  invertible  platform.  Not  one  of  the  tailgate 
items  of  prior  art  mentioned  in  Finding  35  has  a  scin- 
tilla of  a  suggestion  of  such  element  and  at  the  trial,  de- 
fendant did  not  introduce  any  such  testimony  or  claim 
on  behalf  of  the  tailgates  mentioned  in  Finding  35.  The 
finding  having  thus  been  challenged,  Rule  18(3)  of  this 
court  requires  defendant's  brief  to  "contain  record  ref- 
erences to  the  evidence  relied  upon  by  appellees  as  sup- 
porting the  challenged  finding."  Defendant's  brief  does 
not  mention  any  such  record  references  and  we  think 
there  are  none. 
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As  we  have  shown,  (XOB  22-24),  only  Lugash 
'196  has  the  vital  disclosure  of  a  manner  of  unitary 
arrangement  of  the  parts  for  operative  clearance  there- 
between for  stowing  a  platform  loader.  Finding  34 
claims  such  disclosure  on  behalf  of  prior  art  tailgates. 
Defendant's  only  evidence,  regarding  Lugash's  claimed 
combination,  was  with  reference  to  a  tailgate  loader 
having  a  notch  in  the  wrong  edge  of  the  platform 
for  totally  different  purposes.  This  evidence  was  so 
summarized  in  plaintiffs'  opening  brief  (XOB  23,  24) 
and  defendant's  brief  does  not  even  deal  with  it. 

With  respect  to  plaintiffs'  Specification  of  Error  5, 
defendant's  brief  nowhere  contests  the  fact  that  Lu- 
gash '196  for  the  first  time  discloses  and  gives  the  art 
a  unitary  invertible  platform  loader.  With  respect  to 
plaintiffs'  Specification  of  Error  6,  defendant's  brief 
nowhere  contests  the  portions  asserting  that  only  the 
unitary  invertible  platform  loader  of  Lugash  '196  elim- 
inates problems  of  both  preserving  the  operating  align- 
ment of  its  own  parts  and  the  problem  of  mating  align- 
ment of  a  load  platform  with  specially  cut  openings  in 
the  floor  or  side  wall,  or  both,  of  a  truck  or  vehicle. 
Defendant's  failure  to  contest  these  matters  demon- 
strates that  the  trial  court  did  not  accurately  and  fully 
summarize  the  advance  of  Lugash  '196  over  the  prior 
art. 

IV. 

Defendant  Cannot  Limit  Lugash  to  His  Filing  Date 
for  His  '196  Patent,  i.e.,  September  27,  1957. 

Defendant  makes  this  attempt  in  order  to  rely  on 
its  EB  1200  and  EB  1500  as  prior  art  unitary  tailgate 
loaders  (XAB  20),  first  sold  in  July  1957  [Ex.  6— 
Answer  to  Interrogatory  7(e)]. 


— 6— 

The  fact  is,  that  plaintiffs'  Tuk-Away  loader  under 
the  '196  patent  was  manufactured  and  sold  prior  to 
defendant's  EB  1200  and  EB  1500  tailgate  loaders.  At 
page  14  of  its  opening  brief  on  the  main  appeal,  de- 
fendant alleges  [without  proof  and  contrary  to  Find- 
ing 9]  that  there  were  no  successful  commercial  em- 
bodiments of  the  '227  patent.  Defendant  there  says  that 
it  was  only  the  commercial  loader  of  the  '196  patent 
which  was  commercially  successful,  and  that  loader  of 
Lugash  was  first  sold  at  least  as  early  as  April  26, 
1957  [Ex.  AU — Answers  to  Interrogatories  4  and  7], 
two  to  three  months  before  defendant's  1200  and  1500 
tailgate  loaders. 

Defendant  goes  on  to  allege  certain  acts  done  in  con- 
verting its  1200  and  1500  tailgate  loaders  to  the  in- 
fringing Folda-Lift  (XAB  20,  21).  The  Patent  Act 
tells  us  (35  U.S.C.  103)  that  the  non-obviousness  of 
an  invention  is  to  be  determined  as  of  the  date  the  in- 
vention was  made.  The  evidence  shows  that  Lugash's 
unitary  invertible  platform  loader  invention  was  made 
at  least  by  April  26,  1957  and,  conclusively,  no  later 
than  September  27,  1957,  but  the  defendant  in  this  part 
of  its  brief  talks  only  of  acts  performed  subsequent  to 
Lugash's  filing  date.  Obviously,  the  legislative  fiat 
makes  such  evidence  totally  unacceptable  for  this  pur- 
pose. 

V. 

Defendant  Now  Attacks  as  "Mere  Verbiage"  a  Re- 
sult Which  Lugash  '196  Explicitly  States  and 
Which  Defendant  Didn't  Even  Contest  at  the 
Trial. 

In  constructing  this  new  argument,  defendant  cites 
portions  of  the  record  which  are  not  directed  to  the 
point. 
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Defendant  says  that  "plaintiffs  are  required  to  ad- 
vise this  court  exactly  what  the  purported  invention  of 
the  second  Lugash  patent  '196  is"  (XAB  10).  Plain- 
tiffs, in  their  brief,  repeatedly  and  exactly  summarized 
Lugash  '196  as  a  unitary  invertible  platform  loader  at- 
tachable as  a  unit  to  any  desired  location  under  a  truck. 
Defendant  deletes  the  invertible  platform  from  Lugash's 
combination,  which  is  precisely  one  of  the  errors  of 
Finding  34  [R.  671]. 

The  difference  between  plaintiffs'  definition  of  the 
Lugash  '196  invention  and  defendant's  resume  of  it  is 
this — Lugash  '196  claims  a  combination  of  elements,  one 
of  which  is  an  invertible  platform,  arranged  with  clear- 
ance for  the  several  parts  "to  swing  said  linkage  means 
upwardly  .  .  .  with  consequent  elevation  ...  of  the  in- 
verted platform  to  a  position  beneath  the  vehicle  bed" 
[Lugash  '196 — Ex.  2 — Claim  1].  Lugash's  '196  patent 
is  directed  to  a  unitary  stowable  loader  "which  can  be 
applied  to  a  truck  in  any  desired  location" — "whether 
the  hoist  is  mounted  on  the  end  or  side  of  the  vehicle" 
[Ex.  2,  Col.  4,  lines  34-37  and  Col.  4,  lines  41-52]. 

Is  this  "mere  verbiage"?  Although  defendant  now 
says  so,  it  advertises  its  unitary  infringing  device  as, 
"Ideal  for  unusual  requirements  such  as  mounting  on 
side  of  body"  [Ex.  4].  Truckers  do  not  buy  "verbiage." 

The  practical  significance  of  the  new  result  of  Lu- 
gash '196 — the  extent  to  which  it  is  ideal  for  unusual 
requirements — is  very  well  brought  out  by  defendant's 
reference  to  its  Exhibits  EG  and  AC  [defendant  admit- 
ted that  Ex.  EG  is  "obviously"  not  prior  art  Tr.  p.  402]. 

First,  Exhibit  EG,  page  5,  shows  a  tailgate  adapted 
to  special  use  as  a  side  loader  on  a  school  bus.  Ob- 
viously, (1)  that  loader  is  not  an  attachment — (2)  there 
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is  a  problem  in  mounting  that  loader  in  operative  align- 
ment with  a  special  cut-out  in  the  floor  of  the  bus  and, 
also,  with  the  double  door  of  the  bus.  And  so  we  see  the 
merit  of  plaintiffs'  Specification  of  Error  6,  which 
points  out  that  Lugash  '196  for  the  first  time  provides 
a  unitary  power  loader  attachable  at  any  desired  location 
under  a  truck  and  which  eliminates  the  problems  of 
alignment  obviously  inherent  in  the  device  relied  on  by 
defendant,  which  device  cannot  be  stowed  at  all. 

Defendant  also  refers  to  Exhibit  AC,  page  4,  show- 
ing two  tailgate  loaders  mounted  as  side  loaders  on 
a  semi-trailer.  There  is  no  evidence  in  the  record  that 
these  side  mounted  tailgate  loaders  are  unitary,  as 
argued  by  defendant.  There  is  no  evidence  in  the  record 
of  what,  if  anything,  happens  to  the  load  platforms 
when  the  device  is  not  being  used  for  loading  and  cer- 
tainly no  evidence  that  they  can  be  stowed  under  the 
bed  of  the  truck. 

Lugash  in  his  '196  patent  has  taken  all  of  the  ele- 
ments of  a  power  loader  and  arranged  them  into  a 
unitary  assembly  that  can  be  folded  into  a  compact 
stowed  loader  so  that  when  not  in  use,  the  whole  is 
out  of  the  way  under  the  bed  of  the  truck,  at  any  posi- 
tion under  the  truck.  This  is  a  substantial  accomplish- 
ment. The  patent  of  defendant's  president  points  out 
the  problems  of  attaching  mere  liftgate  loaders  in  the 
''severely  limited  space"  under  vehicle  bodies,  to  para- 
phrase him  [Ex.  C— Vogel  '554,  Col.  1,  lines  22-27]. 
Vogel  has  such  a  fear  of  this  severely  limited  space  that 
in  his  '554  patent,  he  puts  practically  none  of  the  parts 
of  his  tailgate  loader  under  the  truck  bed — note  how 
his  main  frame,  lifting  arms,  platform  and  power  means 
all  protrude  beyond  the  end  of  the  truck  bed. 
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Nor  is  Vogel  alone  in  avoiding  the  environment  of 
severely  limited  space  which  Lugash  attacked.  Messick 
says  of  his  unitary  tailgate  that  it  "mounts  all  parts  of 
the  invention  directly  at  the  rear  of  the  truck  where  they 
are  readily  accessible.  No  parts  extend  forwardly  under 
the  truck  to  inaccessible  places"  [Ex.  C,  Messick,  Col. 
3,  lines  78-81].  Defendant  also  reHes  heavily  on  Wood 
'540,  who  puts  none  of  his  parts  under  the  truck  bed. 
Wood  says  of  his  unitary  tailgate  that  "it  is  attached 
to  and  mounted  upon  the  open  and  unencumbered  rear 
end  of  the  truck  body  with  no  need  to  rely  upon  the 
chassis  or  engine  environment  or  cab  of  the  truck" 
[Ex.  C,  Wood  '540,  Col.  3,  Hnes  9-12]. 

VI. 

Lugash's  '196  Patent  Claims  a  Manner  of  Arranging 
the  Elements  of  the  Combination  With  Clear- 
ance for  Operation  of  the  Parts  for  Both  Load- 
ing and  Stov^ing  Purposes. 

Plaintiffs  are  charged  with  "the  complete  fabrication 
of  a  problem  of  clearance"  (XAB  14).  We  submit  it 
does  not  constitute  "fabrication"  to  merely  quote  or 
paraphrase  the  language  used  in  an  exchange  between 
defense  counsel  and  his  patent  expert.  They  conclusively 
established  that  if  one  is  going  to  fold  a  large  platform, 
a  pair  of  linkage  systems  and  the  hydraulic  cylinder 
into  the  same  limited  space,  there  is  a  problem  of  ar- 
ranging the  parts  in  a  manner  to  allow  them  to  operate. 
They  said  it  was  a  "problem".  The  language  did  not 
originate  with  plaintiffs. 

"Q.  Now,  in  the  '196  patent,  when  Lugash  de- 
cided to  move  the  hydraulic  cylinder  in  the  middle 
between  his  arms  into  a  substantially  vertical  posi- 
tion, was  he  faced  with  a  problem  when  he  folded 
his  platform?     A.     Yes."  [Tr.  p.  658,  lines  9-18]. 
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Defendant  quotes  plaintiffs'  patent  expert,  out  of 
context,  as  support  for  defendant's  fallacious  proposi- 
tion. After  quoting  Mr.  Comstock  as  saying,  "That  is 
right"  (XAB  3),  they  delete  the  rest  of  his  answer 
in  which  he  made  it  plain  that  mere  frictional  engage- 
ment between  an  inverted  platform  and  hydraulic  cylin- 
der casing  is  insignificant,  rather  than  significant,  as 
regards  operating  clearance  of  the  parts.  [Tr.  p.  252, 
line  23,  to  p.  253,  line  5]. 

Claims  1,  2  and  4  of  Lugash  '196  claim,  relatively 
broadly,  the  manner  of  arrangement  of  the  parts  to 
achieve  the  requisite  clearance  function  for  operating  in 
both  loading  and  stowing  operations.  Of  the  claims  in 
suit,  only  claim  5,  which  is  dependent  on  claim  4,  puts 
any  specific  structural  definition  on  one  of  the  parts 
for  the  clearance  arrangement  already  defined  in  claim 
4,  i.e.,  "a  recess  affording  clearance  for  said  piston 
and  cylinder  when  said  platform  is  disposed  in  said  in- 
verted position".* 

Defendant  erroneously  attempts  to  restrict  all  of  the 
claims  in  suit  to  the  specific  recess  of  claim  5.  This 
cannot  be  done,  as  is  well  brought  out  by  Stearns  v. 
Tinker  &  Rasor,  252  F.  2d  589,  597. 

In  so  concentrating  on  mere  slots,  rather  than  dealing 
with  Lugash's  claimed  arrangement  of  the  parts  for 
clearance,  defendant  concentrates  its  attack  only  on  the 
validity  of  claim  5.  The  trouble  with  this  approach  of 
defendant,  even  as  applied  to  claim  5  only,  is  that  there 
is  no  evidence  of  record  which  could  reasonably  support 
its  position.  The  best  defendant  could  do  in  this  respect 


*  Notwithstanding  defendant's  assertion  (without  record  cita- 
tion) to  the  contrary,  some  models  of  the  infringing  Fokla-Lift 
were  proved  to  have  the  clearance  recess,  as  in  claim  5  [Ex.  E, 
pp.  98,  139]. 
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was  to  point  to  a  prior  tailgate  loader  having  a  notch 
in  the  wrong  edge  of  the  platform  for  the  wrong  pur- 
pose as  was  pointed  out  in  our  opening  brief  (XOB  23). 

Defendant's  brief  asserts  "inverting  of  the  platform 
and  raising  of  the  Hfting  arms  in  any  of  the  Novotney 
'403,  Narvestad  '529  (Figs.  5-7)  or  Jester  '243  patents 
would  not  interfere  with  operation  of  the  power  means" 
(XAB  16).  Defendant  cites  no  record  in  support  of 
this  allegation.  Defendant's  statement  attributes  to 
Jester  a  possibility  which  Jester  himself  specifically 
prohibits  [Ex.  D,  Jester,  Col.  1,  Hues  12-17,  page  2, 
Col.  2,  lines  15-21].  With  regard  to  Narvestad  [Ex. 
C],  defendant's  expert  admitted  that  the  power  means 
has  no  function  in  sliding  the  platform  in  and  out  of  a 
stowed  position  [Tr.  p.  801,  lines  4-6].  A  merely  cursory 
examination  of  Novotney  '403,  Narvestad  and  Jester 
reveals  that  none  of  them  is  of  a  unitary  construction 
and  none  of  them  teaches  a  unitary  invertible  plat- 
form loader  [Tr.  p.  825,  Hne  9,  to  p.  826,  line  6;  Tr. 
p.  823,  lines  10-15]. 

VII. 

The  Claimed  Subject  Matter  of  Lugash  '196  Is  the 
Entirety  of  the   Combination. 

"If  anything  is  settled  in  the  Patent  Law,  it  is 
that  the  combination  patent  covers  only  the  totality  of 
the  elements  in  the  claim  .  .  ."  ARO  v.  Convertible 
Top,  365  U.S.  336,  344.  To  subtract  an  element  from  a 
combination  claim  is  not  permissible.  Fay  v.  Cordesmau, 
109  U.S.  408,  421.  Contrary  to  these  principles,  defend- 
ant asks  the  court  to  test  the  validity  of  the  Lugash  '196 
claims  by  reading  out  of  them  the  invertible  platform 
element. 
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Defendant  thus  attempts  to  reduce  Lugash's  claimed 
combination,  including  the  invertible  platform  element, 
to  merely  a  unitary  structure  without  any  invertible 
platform  or  clearance  arrangement,  for  purposes  of  a 
specious  reliance  on  Graham  v.  John  Deere,  86  S.  Ct. 
684.  The  trouble  with  this  gambit  is  that  the  immutable 
facts  of  the  file  history  and  controlling  rules  of  law 
do  not  permit  such  a  result. 

The  distinguishing  feature  of  Lugash's  combination 
is  neither  a  unitary  construction  per  se  nor  an  invert- 
ible platform  per  se.  As  is  plain  from  a  reading  of  the 
claims,  considered  in  the  light  of  the  specification  and 
file  history,  Lugash's  invention,  as  a  whole,  is  a  unitary 
loader  with  an  invertible  platform  and  with  this  unitary 
assembly  having  the  parts  arranged  with  the  power 
means  "connected  to  said  linkage  means  at  a  point 
thereon  affording  clearance  for  movement  of  said  plat- 
form to  said  inverted  position  ..."  and  "operable  to 
swing  said  linkage  means  upw^ardly  about  said  pivotal 
connection  with  said  main  frame  member  with  conse- 
quent elevation  ...  of  the  inverted  platform  to  a  posi- 
tion beneath  the  vehicle  bed"  [Ex.  2,  Lugash  '196, 
claim  1].  The  distinction  of  Lugash  '196  is  the  combina- 
tion, not  the  individual  or  several  elements,  and  cer- 
tainly not  unitary  construction,  broadly  speaking. 

Defendant  argues  that  "a  myriad  of  old  elements 
.  .  .  were  added  to  the  claims  in  order  to  obtain  the 
issuance  of  this  patent"  CXAB  9V  This  is  not  an  ac- 
curate statement  in  any  respect.  That  "myriad  of  old 
elements"  was  present  in  application  claim  6  as  filed 
[Ex.  B,  p.  10]  and  allowed  as  claim  4,  after  amend- 
ment in  other  respects  [Ex.  B,  p.  21]. 
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Defendant's  position  is  additionally  factually  wrong 
because  it  attempts  to  lead  the  court  to  a  conclusion 
that  it  was  only  because  of  the  addition  of  the  "myriad 
of  old  elements"  that  claims  were  allowed  to  Lugash. 
That  is  not  so.  The  Examiner  twice  rejected  Lugash's 
claims  when  they  included  these  elements  but  did  not 
define  the  arrangement  of  the  elements  for  operative 
clearance  in  carrying  out  their  function  [Ex.  B,  pp. 
17-24]. 

Clearly,  what  caused  the  Examiner  to  allow  claims 
was  the  argument  made  in  the  last  amendment  that  they 
had  been  amended  "to  bring  out  the  fact  that  the  sup- 
porting and  lifting  linkage  and  the  platform,  as  well  as 
the  lifting  means  are  all  arranged  so  that  the  plat- 
form can  be  swung  to  an  inverted  position  upon  the 
lifting  linkage"  [Ex.  B,  p.  26].  It  was  this  novel  com- 
bining of  the  parts,  recited  in  the  claims,  which  the 
Patent  Office  Examiner  could  not  find  in  the  prior  art 
and  which  is  not  in  any  prior  art. 

VIII. 
Prior  Concepts  Do  Not  Anticipate  Subsequent  De- 
vices, Which  Is  the  Gist  of  Defendant's  Argu- 
ment. 

Because  there  were  prior  unitary  tailgates,  defend- 
ant contends  "There  can  be  no  patentable  invention 
in  forming  a  unitized  assembly"  (XAB  12).  This  court 
in  International  v.  Landon,  336  F.  2d  722)  held  valid 
two  patents  on  unitary  construction,  despite  prior  art 
unitary  devices. 

The  most  that  can  be  said  for  defendant's  argument 
is  that  defendant  has  shown  that  there  was  in  the  prior 
art  the  same  catalog  of  elements  as  Lugash  '196.  The 
findings,  when  fairly  read  in  the  light  of  the  court's 
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opinion,  go  no  further  than  that,  which  this  court  has 
held  to  be  insufficient  in  saying  "The  invalidity  of  a 
combination  patent  is  not  established  by  showing  only 
that  there  was,  in  the  prior  art,  a  device  containing  the 
same  elements".  International  Manufacturing  Co.  v. 
Landon,  Inc.,  supra,  at  336  F.  2d  726.  It  never  has 
been  the  law  that  a  combination  patent  is  invalidated 
merely  by  showing  that  a  relevant  concept  was  in  the 
prior  art.  Obviously  the  first  tailgate  patent  in  this 
record,  Ducondu  '473,  does  not  invalidate  all  subsequent 
tailgate  loader  patents.  Yet,  this  is  the  rationale  of  de- 
fendant in  its  brief,  in  arguing  that  prior  unitary  tail- 
gate loaders  or  patents  are,  without  more,  sufficient  to 
invalidate  Lugash's  claimed  unitary  invertible  platform 
loader. 

Being  obsessed  with  the  tailgate  idea,  the  prior  uni- 
tary patentees  were  not  even  aware  of  the  existence  of 
the  clearance  problem  involved  in  Lugash's  loader  and, 
therefore,  as  might  be  expected,  defendant  has  not  been 
able  to  prove  that  any  prior  patentee,  consciously  or  un- 
consciously, devised  the  specific  arrangement  of  parts 
claimed  by  Lugash  in  his  '196  patent. 

IX. 

Plaintiffs'  Contention  —  That  Lugash's  Admittedly 
Novel  Combination,  Productive  of  New  and 
Useful  Results,  Entitles  Him  to  His  '196  Patent 
Under  Controlling  Authority  (XOB  30) — Is 
Completely  Avoided  by  Defendant's  Brief. 

Instead,  defendant's  argument  is  a  contrived  attempt 
to  bring  this  case  within  the  purview  of  Great  Atlantic 
&  Pacific  Tea  Co.  v.  Supermarket  Equipment  Corp., 
340  U.S.  147  and  Lincoln  Engineering  Co.  of  Illinois 
V.  Stewart-Warner  Corp.,  303  U.S.  545. 
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Defendant  alleges,  without  any  record  citation,  that 
"Lugash  '196  claims  define  an  old  combination"  (XAB 
23).  No  finding  of  fact  supports  this  bare  allegation. 
Although  made  up  of  old  elements,  Lugash's  claims  de- 
fine a  new  combination.  Surely  this  is  incontrovertibly 
established  by  the  admissions  of  defendant's  patent  ex- 
pert— that  no  prior  patentee  shows  the  combination  of 
an  invertible  platform  and  parallel  rule  linkage  systems 
[Tr.  pp.  786,  787],  let  alone  any  conception  of  a  unitary 
invertible  platform  loader  [Tr.  p.  823,  lines  10-15],  and 
that  prior  to  Lugash  '196  there  never  was  any  unitary 
loader  with  an  invertible  platform  shown  or  described 
[Tr.  pp.  825,  826]. 

This  new  combination  is  not  subject  to  the  principles 
stated  in  A  &  P  and  Lincoln  because  Lugash  is  not  in 
the  position  of  one  who  merely  improves  one  element 
of  a  prior  combination  and  then  seeks  to  claim  the  en- 
tire combination,  rather  than  the  improvement  per  se. 
In  A  &  P,  the  court  expressly  exempted  a  new  combina- 
tion from  the  principle  applied  there,  saying : 

".  .  .  if  the  extension  itself  were  conceded  to  be 
a  patentable  improvement  of  the  counter,  and  the 
claims  were  construed  to  include  it,  the  patent 
would  nevertheless  be  invalid  for  overclaiming  the 
invention  by  including  old  elements,  unless,  togeth- 
er with  its  other  old  elements,  the  extension  made 
up  a  new  combination  patentable  as  such"  (Em- 
phasis added).  340  U.S.  at  150. 

Lincoln  also  involved  overclaiming,  i.e.,  the  patentee 
improved  an  element  but  claimed  the  entire  combination. 
The  principle  of  Lincoln  was  expressly  held  not  ap- 
plicable to  a  new  combination  in  Williams  Manufactur- 
ing Co.   V.    United  Shoe  Machinery   Corp.,   316  U.S. 
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364.  And  so  this  court  was  correct  and  should  follow 
its  ruling  in  Purschc  v.  Atlas  Scraper  and  Engineering 
Co.,  300  F.  2d  467  at  477,  that  the  principle  of  Lincoln 
cannot  be  applied  to  Lugash's  new  combination  produc- 
ing new  and  useful  results. 

As  this  court  said  in  Pursche  v.  Atlas,  even  if  every 
element  of  the  combination  remains  a  unit  retaining  its 
own  individuality  and  identity  as  a  complete  and  opera- 
tive means,  the  combination  is  an  entirely  new  and 
distinct  thing,  which  new  combination  is  not  within  the 
reach  of  Lincoln  when  that  combination,  as  distin- 
guished from  its  elements  produces  a  new  and  useful 
result,  as  does  Lugash  '196. 

Defendant's  argument  ignores  the  plain  meaning  of 
Lugash's  claims.  The  parts  cooperate  with  one  another 
not  only  for  the  purposes  of  loading  and  stowing  but, 
also,  with  clearance  permitting  those  two  functions 
within  a  unitary  compact  assembly  that  can  be  stowed 
under  any  location  on  a  truck  bed.  No  prior  device  has 
that  complete  organization — let  alone  the  clearance  func- 
tions of  the  parts  in  Lugash's  combination. 

X. 

It  is  Now  Clear  That  the  Exclusive  Tests  of  Patent- 
ability Are  the  Three  Statutory  Conditions  of 
Utility,  Novelty  and  Nonobviousness. 

This  is  true  of  all  patents — there  are  no  special  tests 
for  combination  claims  that  are  not  comprehended  with- 
in the  statutory  scheme.  While  defendant  seeks  to  im- 
pose the  condition  of  promoting  "the  progress  of 
science"  (XAB  41),  Graham  v.  Deere,  86  S.  Ct.  684 
definitively  states  that  the  constitutional  objective  is  to 
advance  "the  useful  arts",  86  S.  Ct.  687,  and  whether  a 
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patent  does  so  or  not  is  to  be  determined  solely  within 
the  framework  of  the  statutory  scheme  by  making  basic 
factual  inquiries  as  to  utility,  novelty  and  nonobvious- 
ness,  86  S.  Ct.  694. 

Notwithstanding  the  attempt  of  defendant's  brief  to 
contest  utility  and  novelty  of  Lugash  '196,  the  record  is 
clear  that  the  sole  issue  on  this  cross-appeal  is  one  of 
nonobviousness  under  35  U.S.C.  103,  approached  in 
the  light  of  Graham  v.  Deere  and  Uniied  States  v. 
Adams,  86  S.  Ct.  708.  It  is  clear  that  the  differences 
between  the  prior  art  and  Lugash  '196  cannot  reasonably 
be  reduced  to  less  than  the  following,  which  under  the 
authorities,  demonstrate  the  presence  of  "invention" — 
i.e.,  nonobviousness — of  Lugash  '196: 

A.  As  distinguished  from  defendant's  rough 
summation  of  Lugash  '196,  the  combination  actually 
claimed  by  Lugash  is  novel — there  is  no  evidence 
in  the  record  that  any  prior  art  combined  the  ele- 
ments in  the  manner  in  which  they  are  combined  in 
Lugash's  claims. 

B.  No  prior  art  ever  conceived  of  Lugash's  con- 
cept of  a  unitary  invertible  platform  loader  at- 
tachable at  any  location  under  a  truck. 

C.  There  is  no  evidence  in  the  record  that  any 
prior  worker  in  the  field,  even  unconsciously,  ar- 
ranged the  parts  of  the  loader  in  the  manner  claimed 
by  Lugash  to  achieve  the  manner  of  coopera- 
tion of  these  parts  to  effect  a  unitary,  invertible 
platform  loader. 

Defendant  treats  Lugash  '196  as  though  it  covered 
the  same  old  catalog  of  elements  long  used  in  power 
loaders,  while  minimizing  differences  which  it  concedes 
only   inferentially.    But   that   is   not   an   attack   on   the 
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claims  of  Lugash  '196.  He  does  not  claim  that  old 
catalog  of  elements.  He  claims  a  new  combination — of 
elements  arranged  in  a  manner  to  achieve  a  compact, 
unitary  invertible  platform  loader — a  specific  device 
which  the  art  never  had  before. 

The  structural  differences  of  Lugash  '196  over  the 
prior  art  are  spelled  out  in  the  claims.  But  then  De- 
fendant minimizes  the  quality  of  these  structural  dif- 
ferences, alleging  that  they  are  within  the  capabil- 
ity of  a  person  of  ordinary  skill  in  this  art.  That  is 
beside  the  point  under  the  facts  in  this  case.  As  has 
long  been  recognized  by  Supreme  Court  standards,  small 
differences  can  support  a  patent  and  simplicity  of  struc- 
tural change  does  not  necessarily  mean  that  the  constitu- 
tional objective  of  advancing  the  useful  arts  has  not 
been  fulfilled.  "The  emphasis  on  nonobviousness  is  one 
of  inquiry,  not  quality,  and,  as  such,  comports  with  the 
constitutional  strictures".  Graham  v.  Deere,  86  S.  Ct. 
693.  This  is  justly  so  because  "in  every  case,  the  idea 
conceived  is  the  invention."  Gill  v.  United  States,  160 
U.S.  426,  436,  and  Lugash's  guiding  conception  was 
totally  absent  in  the  prior  art. 

As  we  pointed  out  in  our  opening  brief  (XOB  22- 
24),  only  Lugash  '196  teaches  and  claims  a  particular 
disclosure  which  is  an  essential  part  of  his  combina- 
tion. The  manner  of  combining  the  parts  for  clearance 
purposes  and  the  manner  of  their  co-action  for  clear- 
ance for  Lugash's  particular  end  was  clearly  never  ap- 
preciated by  any  prior  worker  in  the  field.  That  also 
is  evidence  of  "invention",  i.e.,  nonobviousness.  This 
was  true  in  the  Supreme  Court  before  Graham  v.  Deere, 
as  in  Eihel  Process  Co.  v.  Minnesota  and  Ontario  Paper 
Co.,  361  U.S.  45.  Since  Graham  v.  Deere,  and  in  the 
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light  of  that  recent  decision,  this  rule  has  been  applied 
as  dictating  nonobviousness  in  Gray  Company,  Inc.  v. 
Speeflow  Manufacturing  Corp.,  by  the  Court  of  Appeals 
for  the  Fifth  Circuit,  149  U.S.  P.Q.  804  at  805. 

Conclusion. 

On  this  record,  it  cannot  reasonably  be  questioned 
that  Lugash  in  his  '196  patent  had  an  original  idea 
which  became  embodied  in  a  mechanism  which  is  prac- 
tical for  everyday  use  by  truckers.  Once  done,  how 
easy  it  is  to  look  back  and  say  that  anybody  could  have 
done  it.  But  the  law  has  other  tests  than  such  con- 
jecture. The  patent  statute  and  any  consideration  of 
nonobviousness  under  35  U.S.C.  103  requires  basic 
factual  inquiries,  which  are  more  practical  tests  of  pat- 
entability. Graham  v.  Deere,  86  S.  Ct.  693,  694.  A  far 
more  objective  indicia  of  patentability  than  an  infring- 
er's characteristic  20-20  hindsight  is  defendant's  con- 
cession that  the  loader  of  Lugash's  '196  patent  has  had 
remarkable  commercial  success.  That  is  to  say,  that  it  is 
greatly  practical  for  everyday  use.  Clearly  then,  a  uni- 
tary, invertible  platform  loader  has  been  of  some  sig- 
nificance in  advancing  the  useful  arts — it  is  "Ideal  for 
the  unusual  sitiuations"  [Ex.  4].  The  loader  of  Lugash 
'196  works  in  these  unusual  situations  and  this  record 
is  totally  barren  of  evidence  that  any  prior  device  ever 
foresaw  the  particular  niche  in  the  art  created  by  Lu- 
gash '196. 

As  this  court  has  held,  the  fact  that  Lugash  '196 
''works",  on  a  record  having  no  evidence  that  any  prior 
device  did  work  for  Lugash's  purpose  is  "something" 
indicating  "invention",  i.e.,  non-obviousness.  Twentiers 
Research,  Inc.  v.  Hollister,  Inc.,  319  F.  2d  898,  902. 
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This  factor  is  important  as  an  indicator  of  nonobvious- 
ness  as  the  same  rationale  was  appHed  by  the  Supreme 
Court  in  United  States  v.  Adams,  supra.  Adams'  bat- 
tery worked.  It  had  operating  characteristics  giving 
valuable  advantages  over  the  non-equivalent  prior  art 
relied  on  there.  So,  in  this  case,  defendant  itself  has 
admitted  that  the  device  of  Lugash  '196  is  ideal  for 
unusual  situations  and  there  was  not  in  the  prior  art 
any  equivalent  device  known  for  the  purpose.  It  is  not 
obvious  and  this  court  should  uphold  the  Lugash  '196 
patent. 
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Santa  Anita  Manufacturing  Corporation, 

Appellant  and  Cross-Appellee, 
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Appellees  and  Cross-Appellants. 
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Maxon  Industries,  Inc. 


Introduction. 

Defendant's  appeal  is  from  a  judgment  holding  Lu- 
gash Patent  No.  2,837,227  vaHd  and  infringed  [R. 
675].  After  a  six  day  trial  [Tr.  1-905],  post-trial 
briefs  were  filed  [R.  428,  486]  and  final  argument  was 
had  [Tr.  906]  resulting  in  the  court's  opinion  favor- 
able to  the  patent  [R.  561].  The  court  heard  argument 
on  defendant's  objections  to  proposed  findings  of  fact, 
conclusions  of  law  and  judgment,  and  extensively  re- 
vised them  [Tr.  917-948]  into  the  form  contained  in 
this  record  [R.  662-677]. 

Defendant's  brief  specifies  alleged  errors  (A.O.B. 
10-15)  in  nearly  all  of  Findings  of  Fact  6  to  30  [R. 
663-670],  deahng  with  validity  and  infringement,  but 
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many  of  them  are  not  argued  and  nowhere  is  there  an 
attempt  to  demonstrate  lack  of  substantial  evidence  to 
support  the  findings.  Instead,  defendant  has  extracted 
shards  or  fragments  of  evidence,  some  of  which  is  fa- 
vorable to  it,  some  of  which  is  made  to  seem  so  by  view- 
ing it  in  isolation  and  some  of  which  is  inaccurately 
characterized. 

This  "court  is  not  required  to  discover  or  attempt  to 
discover  alleged  errors  that  appellant's  counsel  cannot 
or  will  not  point  out."  Continental  Connector  Corp.  v. 
Houston-Fearless  Corp.,  350  F.  2d  183,  189  (C.A.  9, 
1965) 

".  .  .  it  is  not  incumbent  upon  appellees  to  per- 
suade this  court  that  the  district  court's  findings 
are  correct;  on  the  contrary,  the  appellants  must 
persuade  this  court  that  the  district  court's  find- 
ings of  fact  are,  as  specified  by  appellants,  clearly 
erroneous."  (Emphasis  in  original). 

Pacific   Queen  v.   Symes,  307  F.   2d  700,   706 
(C.A.  9,  1962). 

Defendant  has  not  observed  this  court's  Rule  18-2- 
(c)(d)  and  (e).  As  a  result,  an  understanding  of  the 
facts  and  defendant's  contentions  in  relation  to  them 
cannot  reliably  be  derived  from  defendant's  brief.  In 
its  statement  of  the  case  and  specifications  of  alleged 
errors,  (A.  O.  B.  2-15)  argument  is  commingled  with 
"fact";  almost  every  one  of  14  specifications  of  alleged 
error  argues  defendant's  version  of  case  authorities;  al- 
most every  specification  contains  and  mixes  several  al- 
leged errors  of  fact  and/or  law  to  such  an  extent  that 
it  is  well-nigh  impossible  to  even  count  them  {^e.g., 
specification  3,  A.  O.  B.  10,  11). 
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Every  criticism  of  the  appellant's  brief  stated  by  this 
court  in  Thys  Co.  v.  Anglo-California  National  Bank, 
219  F.  2d  131  (C.  A.  9,  1955)  is  applicable.  Defend- 
ant's brief,  is  not  calculated  to  conserve  the  time  and 
energy  of  the  court  nor  to  advise  appellees,  fairly  and 
clearly,  of  the  points  which  they  are  obliged  to  meet.  A 
dismissal  of  the  appeal,  so  generously  withheld  by  the 
court  in  Thys,  is  warranted  here.  In  any  event,  de- 
fendant's inaccurate  presentation  of  the  matter  is  a  fac- 
tor to  be  taken  into  account  in  determining  the  merits. 
Did  the  trial  court  decide  in  favor  of  plaintiffs  be- 
cause ''confused"  on  the  law  as  charged  by  de- 
fendant (A.  O.  B.  30)  or  mistaken  about  all  of  the 
evidence  on  nearly  all  of  the  Findings  (A.  O.  B.  10- 
15)?  Had  the  defendant  made  a  fair  and  proper  open- 
ing, it  would  be  evident  from  that  major  portion  of 
the  record  (about  90%)  nowhere  referred  to  in  its  brief, 
that  very  substantial  evidence  and  legal  criteria  sup- 
port the  trial  court's  holding  for  plaintiffs. 

A  few  examples  demonstrate  the  need  for  a  restate- 
ment of  the  case.  From  its  fragments  of  the  record, 
defendant  argues  that  Lugash  '227  is  a  "step  backward 
in  the  art"  (A.  O.  B.  43),  neglecting  to  mention  de- 
fendant's admission  that  it  actually  is  "THE  NEW- 
EST" idea  in  mechanized  loading  [Tr.  617].  Defend- 
ant now  relies  heavily  on  its  Exhibit  E-G  which,  at 
trial,  its  counsel  said  is  "obviously"  not  prior  art 
[Tr.  402].  Defendant  says  its  experts'  testimony  on  ob- 
viousness was  "uncontradicted"  (A.  O.  B.  39).  ignor- 
ing the  fact  that  they  were  cross-examined  thereon  ex- 
tensively [Tr.  493-617,  761-826]  and  that  plaintiffs' 
expert  testified  to  the  contrary  [Tr.  879,  880].  In  argu- 
ing anticipation,  "irrefutably"   (A.  O.  B.  27),  defend- 
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ant  forgets  the  admission  of  its  patent  expert  that  not 
one  of  its  27  prior  art  patents  shows  a  parallel  rule 
linkage  system  which  raises  and  lowers  an  inverted  plat- 
form [Tr.  786,  787].  Defendant  says  that  prior  art 
Novotney  '403  "shows"  or  "teaches"  or  "describes" 
a  platform  that  can  be  inverted  over  a  parallel  rule 
Hnkage  system  (A.  O.  B.  27,  29,  31)  in  the  face  of  ad- 
missions to  the  contrary  forced  out  of  both  its  experts 
by  the  court  and  plaintiffs  counsel  [Tr.  483-486,  779]. 

Restatement  of  the  Case. 

This  case  involves  Lugash  generic  patent  No.  2,837,- 
227  [Ex.  1]  and  Lugash  improvement  patent  No.  2,- 
989,197  [Ex.  2]  on  power  loading  devices  for  trucks. 
Both  are  for  loaders  optionally  movable  between  a 
tucked  away  position  under  the  truck  bed  and  a  load 
supporting  position  extended  beyond  the  truck  bed.  The 
second  patent  is  for  "an  improvement  over  the  hoist"  of 
Lugash  generic  patent  '227  [Ex.  2,  Column  1,  lines 
8-12]  i.e.,  the  second  is  a  unitary  assembly  of  the 
parts  so  forming  a  power  loader  attachable  as  a  unit 
under  any  desired  location  on  a  truck  [Ex.  2,  Column 
4,  lines  34-37]. 

Santa  Anita  Manufacturing  Co.  was  charged  with 
infringement  of  both  patents  [R.  2].  The  trial  court 
held  the  generic  patent  '227  valid  and  infringed  while 
the  improvement  patent  for  the  unitary  construction 
was  held  invalid  [R.  675]  and  is  the  subject  of  plain- 
tiffs' cross-appeal  [R.  704]*,  taken  after  defendant's 
appeal  [R.  681]. 


^Plaintiffs'  opening  brief  on  the  cross-appeal  has  a  concise 
statement  of  facts  germane  to  the  cross-appeal.  The  restatement 
of  facts  in  this  brief  restates  facts  contained  in  plaintiffs'  pre- 
viously filed  brief  on  the  cross-appeal,  where  apposite  to  the 
issues  of  the  main  appeal. 
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A.     The  Subject  Matter  of  Lugash  Generic  Patent 
No.  2,837,227  in  Suit. 

Lugash   '227   is   a   mechanism,    the   parts   of    which 
function  both : 

1.  As  a  loader  to  move  loads  on  an  approximately- 
horizontal  platform  between  ground  level  and 
the  level  of  the  truck  bed,  and 

2.  To  move  its  parts  into  and  out  of  a  stored  posi- 
tion under  the  truck  bed  [Tr.  105-120,  Find. 
6,  R.  663]. 

The  Lugash  patent  application,  as  filed,  stated  both 
objectives  [Ex.  1,  Column  1,  Hues  19-25]*  which  are 
carried  out  by  a  combination  of  elements  briefly  sum- 
marized from  claim  8,  for  example,  as 

(a)  a  pair  of  parallel  rule  linkage  systems  (i.e., 
the  two  pairs  42,  44) 

(b)  a  platform  (43) 

(c)  connections  between  the  linkage  systems  and 
platform  comprising 

(1)  hinge  means  permitting  inversion  of  the 
platform  over  the  linkage  systems  (i.e.,  the 
bolts  48,  Fig.  3)  and 

(2)  stop  means  to  support  the  platform  in  load 
carrying  position  (i.e.,  the  ledge  element  53, 
Fig.  1) 

(d)  power  means  to  lift  the  platform  or  to  allow  it 
to  descend  (i.e.,  a  cable  hoist  system  including 
the  cable  57  of  Fig.  1,  in  one  embodiment,  and 
including  a  pair  of  hydraulic  cylinders  70  in  the 
embodiment  of  Figure  9  [Find.  7,  R.  664]. 


*The  specification  of  the  Lugash  patent  application  and  issued 
patent  are  the  Scime  in  all  material  respects.  For  convenience, 
reference  will  be  made  to  the  patent,  Exhibit  1,  rather  than  to 
the  file  history,  Exhibit  A. 
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As  disclosed  by  Lugash,  in  his  combination  each  of 
the  parts  functions  both  when  the  combination  is  used 
for  loading  and  unloading  purposes  and,  also,  when  the 
combination  of  parts  is  being  put  into  and  out  of  a 
stored  position. 

The  parallel  rule  linkage  systems  during  loading  op- 
erations maintain  the  platform  in  a  substantially  hori- 
zontal plane  during  raising  and  lowering  of  the  plat- 
form. (Compare  the  solid  and  phantom  outline  posi- 
tions of  the  platform  in  Figure  1).  When  it  is  desired 
to  store  the  platform  under  the  truck  bed  the  platform 
is  manually  inverted  into  superposed  position  over  the 
linkage  systems  (Figure  3)  the  parallel  rule  linkage 
systems  swing  the  platform  from  the  lowered  and 
downwardly  pointing  position  of  Figure  3  to  the  raised 
and  upwardly  pointing  position  shown  in  the  uppermost 
phantom  outline  in  Figure  5.  In  this  sequence  of 
movement,  the  platform  changes  its  angle  along  with 
the  changing  angle  of  the  parallel  rule  linkage  systems, 
as  contrasted  to  the  constantly  horizontal  attitude  of 
the  platform  during  loading  operations. 

The  power  means  is  an  active  element  in  both  load- 
ing and  storing  operations.  It  provides  power  both  for 
raising  and  lowering  loads  and  for  raising  and  lower- 
ing the  inverted  platform  and  the  parallel  linkage  sys- 
tems into  and  out  of  the  stored  position  [Ex.  1,  Col- 
umn 4,  lines  33-55,  Column  5,  lines  13-17]. 

The  connections  between  the  linkage  systems  and  the 
platform  function  both  in  loading  and  storing.  During 
loading,  the  hinge  means  and  stop  means,  in  coopera- 
tion with  the  parallel  linkage  systems,  maintain  the 
platform  in  substantially  horizontal  attitude.  In  stor- 
ing, when  the  platform  is  at  ground  level,   the  hinge 
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means  permits  swinging  the  platform  through  an  arc 
sufficient  to  reach  inverted  position,  as  in  Figure  3, 
without  any  interference  from  the  parallel  rule  linkage 
systems  or  the  stop  means  [Ex.  1,  Column  3,  lines  44- 
50,  Column  4,  lines  45-51]. 

Plaintiff's  expert  testified  to  the  above  effect  [Tr. 
105-120],  and  the  court  saw  plaintiffs'  loader  in  op- 
eration [Tr,  852  et  seq.].  The  trial  court  found  that 
the  Lugash  combination  of  elements  functions  both  a^- 
a  loader  and  to  move  the  device  into  an  out-of-the- 
way  position  [Find.  6,  R.  663] ;  the  power  means  both 
moves  the  load  platform  into  and  out  of  stowed  posi- 
tion as  well  as  to  carry  out  loading  operations;  and 
that  the  parallelogram  linkage  systems  are  active  ele- 
ments both  in  stowing  and  loading  operations  [Find. 
8,  R.  664]. 

B.     Prior  Art  Relied  on  by  Defendant. 

Against  both  Lugash  patents  in  suit,  the  defendant 
relied  on  some  27  prior  art  patents,  contained  in  2 
books  [Exs.  C  and  D].  Defendant's  counsel  identified 
the  patents  in  Exhibit  C  as  allegedly  anticipatory  [Tr. 
774,  lines  12-20]  but  his  patent  expert  could  not  agree 
with  him  as  to  the  relative  pertinency  of  the  patents  in 
the  two  books  [Tr.  397,  lines  7-9;  773,  lines  12- 
25].  On  cross-examination,  defendant's  patent  expert 
admitted  that  no  prior  art  patent  shows  the  combina- 
tion of  parallel  linkage  systems  and  invertible  plat- 
form [Tr.  786.  line  7;  Tr.  787,  line  10]. 

Novotney  '403—  (Exhibit  C) 

This  patent  is  entitled  ''End  Gate  Loader".  While 
defendant's  patent  expert  said  Novotney  '403  has  a 
parallelogram  linkage  system   [Tr.  705,  lines   1-9],  de- 
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fendant's  president  in  referring  to  the  same  structure 
was  not  sure  that  it  comprised  a  parallelogram  linkage 
system  [Tr.  482,  Hues  1-6]  and  his  uncertainty  re- 
mained constant  on  cross-examination  [Tr.  610,  line 
16;  Tr.  611,  line  14],  The  latter  admitted  to  the  court 
that  nothing  in  Novotney  '403  indicates  that  the 
platform  inverts  over  the  lifting  arms  [Tr.  483,  hues 
4-15].  Defendant's  patent  expert  also  admitted  Novot- 
ney '403  "doesn't  say  that  the  gate  is  to  be  used  by 
being  inverted  over  the  arms"  [Tr.  799,  Hues  12-17]. 
The  Court  made  a  distinction  between  the  showing  of 
Novotney  '403  and  this  witnesses  "argument  on  it" 
[Tr.  786,  line  7].  The  court  found  nothing  in  Novot- 
ney '403  suggests  that  he  intended  or  appreciated  any 
inversion  of  a  load  platform  over  a  parallelogram  link- 
age system  or  stowing  the  same  beneath  the  truck  when 
not  in  use  [Finds.  16,  24,  R.  666]. 

The  platform  9  of  Novotney  '403  is  connected  to  a 
pair  of  yokes  8,  shown  in  Figure  3,  the  yokes  having 
slots  in  their  upper  ends  [Ex.  C].  No  portion  of  Novot- 
ney '403  in  the  specification  or  drawings  discloses  the 
configuration  of  any  parts  disposed  in  the  yoke  slots. 
Although  defendant's  expert  thought  there  "would  be 
some  sort  of  a  lug"  going  from  the  platform  into  the 
slots  of  the  yokes,  it  was  conceded  by  defendant,  and 
recognized  by  the  trial  court,  that  no  lug  configuration 
was  shown  [Tr.  177,  line  17-779,  line  5].  Plain- 
tiffs' expert  testified  that  Novotney  '403  nowhere  dis- 
closes any  hinge  means  permitting  inverting  the  gate 
or  platform  [Tr.  891,  line  14-892,  line  81  and,  if 
assumed,  the  device  could  not  be  fully  raised  and  the 
yokes  8  would  be  rendered  useless  [Tr.  894,  lines  16- 
22], 
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The  court  found  that  it  is  mechanically  possible  to  in- 
vert the  platform  in  Novotney  '403,  but  not  with  sub- 
stantially the  same  result  as  in  Lugash  '227  in  suit 
[Find.  16,  R.  666].  The  phrase  about  mechanical  pos- 
sibiHt}^  was  contrary  to  plaintiffs'  position  that  it  was 
error  as  a  matter  of  law  and  fact  to  so  construe  No- 
votney [R.  439-456].  In  its  opinion,  the  trial  court 
concluded  that  such  possibilit}^  is  not  "inherent"  in 
Novotney  "in  any  degree"  [R.  563,  line  20-R.  564,  line 
12;  Find.  17,  R.  666]. 

Defendant's  brief  refers  to  its  Exhibits  AM-1  and 
AM-2,  comparing  claims  of  Lugash  '227  with  what 
Novotney  '403  allegedly  "clearly  shows"  or  what  is  al- 
legedly "taught  by"  Novotney  '403  (A.  O.  B.  27).  But 
Figure  2  on  both  of  these  exhibits  were  admitted  by  de- 
fendant at  the  trial,  not  to  be  figures  from  the  Novot- 
ney '403  patent  [Tr.  750,  line  11-751,  line  16]. 
This  is  not  pointed  out  in  defendant's  brief. 

Peters,  Narvestad  and  Jester. 

Defendant  contended  that  lifting  lever  arms,  shown 
in  Peters,  Narvestad  [Ex.  C]  and  Jester  [Ex.  D],  are 
the  equivalent  of  parallel  linkage  systems  such  as  are 
used  in  Lugash  '227  [Tr.  720,  lines  18-22;  784, 
line  24-787,  line  10]  but  the  court  found  non-equiva- 
lence [Find.  22,  R.  667-668]. 

With  regard  to  Peters  [Ex.  C],  defendant's  expert 
called  the  lifting  arms  a  "linkage"  while  admitting  it 
is  not  a  parallel  rule  linkage  system  [Tr.  789,  lines 
18-25].  The  patent  itself  refers  to  "lifting  levers"  \e.c/., 
Ex.  C,  Peters,  Column  3,  Hues  18,  37,  52]  and  de- 
fendant's expert  admitted  the  Peters  device  tilts  the  load 
carried  by  it  as  the  platform  swings  through  55-58° 
change  of  angle  [Tr.  792,  lines  7-24]. 
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With  regard  to  Narvestad  [Ex.  D],*  defendant's  ex- 
pert admitted  it  is  a  swingable  lever  arm  type  of  de- 
vice, and  does  not  have  a  parallelogram  linkage  sys- 
tem [Tr.  796,  Hne  19-797,  Hne  3].  Narvestad  shows 
two  embodiments,  as  to  both  of  which  defendant's  ex- 
pert conceded  there  is  a  change  in  angle  in  the  platform 
and  arms  as  the  device  is  raised  and  lowered  between 
ground  evel  and  the  level  of  the  truck  bed.  According 
to  him,  this  would  be  in  varying  degrees,  but  in  the  one 
case  as  much  as  60°  [Tr.  798,  line  9-800,  line  6]. 

With  regard  to  Jester  [Ex.  D],  defendant's  expert 
admitted  it  has  no  parallelogram  linkage  system  and 
that  its  platform  swings  through  140-150°  change  of 
angle  in  moving  between  raised  and  lowered  position, 
with  the  result  of  dropping  a  load  upside-down  on  the 
truck  bed  [Tr.  811,  line  1-813,  line  14]. 

At  the  trial,  plantiffs  showed  that  in  Lugash  '227, 
for  the  first  time,  the  lifting  arms  of  a  truck  loader 
move  to  carry  an  inverted  platform  into  and  out  of  a 
stowed  position,  and  the  court  so  found  [Find.  8,  R. 
664].  In  opposition  to  this,  the  defendant  relied  on 
Peters,  Narvestad  and  Jester.  The  court  found  that 
none  of  them  has  the  same  mode  of  operation  as  Lu- 
gash '227  in  inverting  and  moving  the  platform  under 
the  truck  bed  [Finds.  19,  20;  R.  667]. 

With  regard  to  Peters  [Ex.  C],  defendant's  expert 
on  cross-examination  admitted  that  in  order  to  store  the 
device,  there  has  to  be  an  unlatching  of  parts,  that 
other  parts  have  to  be  shifted  or  slid  with  respect  to 
other  parts,  that  some  runner  block  parts  of  the  plat- 
form have  to  be  folded  inwardly  before  the  parts  47 


*Which  was  cited  against  the   second   Lugash  patent   in   suit. 
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of  the  platform  could  be  folded  over  onto  lifting  arms, 
the  whole  finally  being  manually  shifted  and  slid  onto 
a  separate  supporting  shelf  [Tr.  794,  line  11-796,  line 
14]. 

With  respect  to  Narvestad  [Ex.  C],  defendant's  ex- 
pert admitted  that  once  the  platform  was  folded  over,  ii 
has  to  be  manually  slid  in  and  out  on  a  telescoping 
tube  structure  to  move  it  in  and  out  of  position  under 
the  truck  bed  [Tr.  800,  lines  12-23].  With  regard  to 
Jester  [Ex.  D],  defendant's  expert  admitted  on  cross- 
examination  that  in  order  to  stow  the  device,  there  i? 
involved  the  disconnecting  of  a  pin  51,  the  folding  of 
an  arm  section  B  over  a  section  A,  the  disconnection 
of  a  latch,  and  the  connecting  of  a  separate  rod  52  to 
hold  the  entire  device  in  the  stowed  position  [Tr.  813. 
line  18-814,  line  11]. 

At  the  trial,  plaintiffs  showed,  and  the  court  found, 
that  Lugash  '227  in  suit  was  the  first  loader  to  utilize 
a  power  means  for  moving  the  load  platform  into  and 
out  of  a  stored  position  [Find.  8,  R.  664].  Against 
this,  defendant  rehed  on  Peters,  Narvestad  and  Jester. 
With  regard  to  Peters  [Ex.  C],  defendant's  expert  ad- 
mitted on  cross-examination  that  stowing  the  loader  or 
getting  it  out  ready  for  use  is  an  entirely  manual  op- 
eration [Tr.  796,  Hues  15-18].  With  regard  to  Narve- 
stad [Ex.  C],  he  admitted  on  cross-examination  that 
the  power  means  has  no  function  in  sliding  the  plat- 
form in  and  out  [Tr.  801,  lines  4-6]. 

On  redirect  examination,  defendant's  expert  said  that 
Jester  [Ex.  D]  uses  his  power  means  in  moving  the 
platform  into  an  out  of  the  way  position  [Tr.  845,  lines 
10-16].  No  such  claim  was  made  by  him  on  direct. 
On    recross-examination,    he    admitted    that    this    was 
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based  merely  on  his  interpretation  of  Figure  3  of  the 
Jester  patent  [Tr.  850,  lines  20-23]  and  is  not  describe-' 
in  the  patent  specification.  The  Jester  patent,  itself, 
automatically  prevents  the  power  from  ever  being  ef- 
fective except  when  a  load  is  put  on  the  platform  [Ex. 
D,  Jester,  Column  1,  lines  12-17,  p.  2,  Column  2,  line? 
15-21]. 

Contrary  to  defendant's  contentions,  the  court  specif- 
ically found  that  Narvestad,  Peters  and  Jester  do  not 
disclose  or  suggest  any  means  for  utilizing  the  power 
for  moving  the  platform  into  and  out  of  a  stowed 
away  position  [Find.  21,  R.  667]. 

C.     Utility  of  Lugash  '227  in  Suit. 

Prior  to  the  Lugash  stowable  loader,  the  only  type  of 
loader  to  gain  widespread  commercial  acceptance  was 
the  tailgate  loader,  which  had  been  used  for  decader 
[Tr.  24,  58].  In  these,  the  load  platform  also  acts  as  a 
tailgate  to  close  the  rear  end  of  the  truck  bed  [Find. 
10,  R.  665].  The  tailgate  loader  has  no  storage  posi- 
tion. When  not  in  use  for  loading,  the  platform  travels 
in  the  vertically  erect  position  behind  the  bed  of  the 
truck,  as  a  tailgate  [e.g.,  Ex.  C,  Novotney  '403,  Col- 
umn 2,  lines  7-9,  20,  21]. 

Tailgate  platforms  do  not  always  serve  their  in- 
tended function  of  acting  as  a  tailgate.  It  was  common 
to  have  a  gate  or  door  in  front  of  the  tailgate  plat- 
form to  hold  articles  in  the  truck  [Tr.  77,  lines  1-3;  39, 
lines  1-10].  With  a  tailgate,  the  device  must  be  oper- 
ated every  time  access  is  desired  to  the  truck  bed, 
even  if  the  user  only  wishes  to  load  or  unload  a  verv 
small  or  very  light  package  for  which  a  power  loader 
is  not  needed    [Tr.  33-34,  28].  Tailgates  must  be  op- 
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erated  in  order  to  accomplish  loading  and  unloading  of 
a  truck  from  a  dock,  are  not  adapted  to  take  the  heav\' 
weight  of  a  forklift  truck,  and  can  be  damaged  in  such 
dock  loading  operations  [Tr.  30,  52,  72,  7?>]. 

Defendant  did  not  introduce  any  evidence  of  any 
loader  that  could  be  stored  in  an  out-of-the-way  posi- 
tion ever  to  come  into  successful  use  in  the  trucking  in- 
dustry, prior  to  Lugash  '227. 

At  the  trial,  the  court  saw  and  examined  embodi- 
ments of  plaintiffs'  stowable  loaders  and  of  tailgate 
loaders  in  operation  at  a  loading  dock   [Tr.  854-865]. 

In  1957,  plaintiff  Max  J.  Lugash  commenced  manu- 
facture and  sale  of  his  stowable  loaders,  assisted  by  a 
son  [Tr.  291,  296].  Those  products  are  called  Tuk-A- 
Way  loaders.  Plaintiff  Maxon  Industries  was  formed 
in  1962.  In  1957,  Max  Lugash  sold  21  Tuk-A-Way 
loaders.  Sales  volume  increased  every  year,  Maxon  In- 
dustries having  sold  1,238  Tuk-A-Way  loaders  in 
1964  for  a  sales  volume  of  $549,351  [Ex.  22,  Tr.  292- 
296]. 

In  the  use  of  Tuk-A-Way  loaders,  it  is  not  neces- 
sary to  buy  a  separate  tailgate  since  such  are  original 
equipment  with  the  truck  [Tr.  62].  A  Tuk-A-Way 
loader  need  never  be  operated  unnecessarily — it  is  avail- 
able when  one  needs  it  and  out  of  the  way  when  not 
needed  [Tr.  ZZ,  49,  50,  71,  72].  Trucks  in  the  general 
freight  business  equipped  with  the  Lugash  patented 
device  save  from  30  minutes  to  over  one  hour  per  day 
per  truck  as  compared  to  a  truck  equipped  with  a  tail- 
gate loader  [Tr.  28,  72].  The  Lugash  '227  loader  is  dis- 
placing tailgate  loaders  in  some  general  freight  busi- 
ness [Tr.  34]  and  rental  companies  are  converting  to 
Tuk-A-Way  loaders    [Tr.   54]    because  they  are  safer 
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[Tr.  52,  53]  have  greater  utility  and  increase  rental  in- 
come [Tr.  50-53].  In  dock  loading  operations,  there  is 
no  possibility  of  damage  to  the  Lugash  '227  loader  [Tr. 
30,52,72,73]. 

Defendant's  infringing  device,  known  as  the  Folda- 
Lift,  was  first  sold  in  1960  [Find.  13,  R.  665].  De- 
fendant came  out  with  this  device  at  the  request  of  its 
distributors  [Ex.  8,  pp.  40,  41],  after  seeing  the 
Lugash  patent  and  plaintiffs'  Tuk-A-Way  loaders 
[Tr.  520,  574-581]  and  called  it  "The  Newest"  idea 
in  mechanized  loading,  having  all  of  the  advantages  of 
tailgates  ''WITH  NONE  OF  THE  DISADVAN- 
TAGES" [Tr.  614-617].  As  compared  to  the  Anthony 
dropleaf  or  Daybrook  D.  A.,  which  are  varieties  of 
conventional  tailgate  loaders  in  which  the  platform 
travels  as  a  tailgate  [Tr.  815-818],  defendant's  presi- 
dent admitted  that  the  infringing  Folda-Lift  has  ad- 
vantages in  cost,  simplicity,  ground  clearance  and  in 
the  ability  to  get  the  platform  out  of  the  way  [Tr.  535]. 

In  its  brief,  the  defendant  has  not  referred  to  any 
of  the  above  record,  except  to  defendant's  Exhibit  EG, 
an  advertising  brochure  for  the  Daybrook  D.  A.  with 
a  dropleaf  tailgate,  which  exhibit  defense  counsel  ad- 
mitted is  not  prior  art  [Tr.  402,  lines  14-19]  and  to 
Exhibit  AD  on  the  Anthony  dropleaf,  for  which  pam- 
phlet no  date  has  been  established  in  the  record,  de- 
fendant's president  being  unable  to  recall  when  he  re- 
ceived it  [Tr.  510]. 
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D.     Infringement  of  Lugash  '227  in  Suit. 

At  the  trial,  defendant  did  not  produce  any  sample 
of  its  Folda-Lift  loader.  Plaintiffs  introduced  their 
Exhibit  5,  a  one-fifth  scale  model  of  a  Folda-Lift. 
Plaintiffs'  expert  testified,  regarding  infringement,  to 
the  effect  stated  in  Findings  29  and  30  [Tr.  132-198, 
R.  670], 

With  regard  to  defendant's  position  that  some  mod- 
els, at  least,  of  defendant's  Folda-Lift  have  a  ramping 
hnkage  which  does  not  produce  a  "level  ride"  (A.  O.  B. 
50)  defendant's  president  on  cross-examination  admit- 
ted that  Folda-Lift  Loaders  with  a  slight  ramping  ac- 
tion are  ''level  ride"  loaders  [Tr.  550,  Hues  1-20].  In 
the  "ramping"  models,  the  function  of  the  linkage  is 
to  keep  the  platform  level,  so  loads  would  not  be  tipped 
over  [Tr.  553,  Hues  1-8].  During  his  deposition  the 
president  of  defendant  admitted  that  defendant's  Folda- 
Lift  loader  has  a  parallelogram  linkage  [Ex.  8,  p.  114, 
Hues  15-24]  deliberately  designed  to  prevent  tipping 
over  of  a  load  on  the  platform  [Ex.  8,  p.  85]  and  he 
admitted  at  the  trial  that  both  ramping  and  non-ramp- 
ing linkages  are  parallelogram  Hnkages  [Tr.  611,  line  5- 
612,  line  6].  The  difference  between  ramping  and  non- 
ramping  linkages  in  the  Folda-Lift  device  amounts  to 
3/16  of  an  inch  in  the  center  to  center  spacing  on  one 
link  [Tr.  Ex.  8,  pp.  81-83]. 

With  regard  to  defendant's  position  that  the  accused 
Folda-Lift  device  is  a  change  only  in  a  matter  of  a  few 
degrees  as  compared  to  the  defendant's   prior  conven- 
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tional  tailgate  loader  (A.  O.  B.  46-47),  it  was  brought 
out  at  the  trial  on  cross-examination  of  defendant's 
president  that  in  defendant's  conventional  tailgate  load- 
er when  the  platform  is  lowered  to  ground  level,  the 
platform  cannot  be  raised  through  any  degree  of  move- 
ment, let  alone  90°  [Tr.  596].  In  the  accused  Folda-Lift 
device,  when  the  platform  is  at  ground  level,  the  plat- 
form swings  through  135°  in  order  to  invert  it  over 
the  lifting  linkage  to  enable  it  to  be  raised  to  the  stored 
position  [Tr.  596].  He  also  admitted  that  the  accused 
Folda-Lift  loader  has  a  different  platform  [Tr.  602], 
has  a  different  body  spacer  [Tr.  602]  and  has  a  dif- 
ferent location  of  hydraulic  lines  and  fittings  to  the 
lifting  cylinder  [Tr.  603-604]. 
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ARGUMENT. 

L 

Lugash  '227  Is  a  Combination  of  Functionally  Re- 
lated Elements.  The  Basic  Fallacy  in  Defend- 
ant's Position  Is  That  It  Requires  Treating  One 
Element  of  the  Patented  Combination  as  the 
Patented  Invention  Itself. 

A.     The  Court  Factually  Found  Lugash  to  Be  a  Combina- 
tion of  Functionally  Related  Elements, 

Speaking  broadly,  the  Lugash  invention  is  for  a  com- 
bination of  elements,  ail  of  which  are  functionally  re- 
lated both  to  act  as  a  loader  and  to  store  the  loader 
[Finds.  6,  7,  R.  663-664].  More  specifically,  it  is  a 
claimed  combination  of  elements  which,  for  shorthand 
convenience  at  the  trial,  was  referred  to  as  the  com- 
bination of  a  parallelogram  linkage  system  and  invert- 
ible  platform  [R.  531].  This  shorthand  expression  is 
not  a  complete  definition  of  the  invention,  since  Claim 
8,  for  example,  also  includes  elements  of  power  means, 
and  connections  between  the  parallel  linkage  systems 
and  platform  comprising  a  hinge  means  permitting  in- 
version and  a  stop  means  to  hold  the  platform  in  hori- 
zontally extended  position.  The  claim  was,  of  course, 
treated  at  the  trial  with  all  of  its  elements  regarded  as 
being  material,  as  evidenced  by  the  court's  Finding  7 
[R.  664].  In  using  this  shorthand  expression  we  mean 
the  claimed  combination  as  an  entirety,  with  all  its  ele- 
ments. 

Defendant  admits  that  the  parts  of  the  Lugash  com- 
bination claim  are  functionally  related  for  loading  pur- 
poses. The  trial  court  found  that  the  several  parts  of 
the  claimed  combination  are  also  functionally  related  for 
stowing  purposes    [Find.  8,  R.  664].  At  the  trial  de- 
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fendant  did  not  try  to  rebut  the  fact  that  the  parts  of 
the  Lugash  combination  function  both  ways,  as  stated 
in  Finding  8,  but  now  defendant  balks  at  the  impact  of 
this  Finding.  Defendant  now  tries  to  Hmit  Lugash  to 
the  single  feature  of  platform  inversion  (A.  O.  B.  6- 
7)  but  nowhere  tries  to  demonstrate  that  the  evidence 
at  the  trial  does  not  support  Finding  8  which  states : 

"Lugash  patent  '227  creates  a  new  organization  of 
individually  old  elements  giving  new  modes  of 
operation  to  the  elements  of  the  combination,  never 
before  seen  in  the  truck  loading  art.  For  the  first 
time,  the  power  means  moves  a  load  platform  into 
and  out  of  a  stored  position.  For  the  first  time, 
the  lifting  arms  of  a  truck  loader  function  to  move 
an  inverted  platform  into  and  out  of  a  stored  posi- 
tion. For  the  first  time,  both  the  power  means  and 
the  lifting  arms  of  a  truck  loader  are  given  a  dual 
function,  i.e.,  they  are  active  elements  in  accom- 
plishing movement  of  the  inverted  platform  into 
and  out  of  a  stored  position  as  well  as  being  ac- 
tive in  carrying  out  loading  operations".   [R.  664]. 

Wherever,  this  finding  says  "for  the  first  time",  it 
means  just  that.  No  prior  art  ever  suggested  the  possi- 
bihty  of  any  of  these  "firsts",  let  alone  any  combina- 
tion of  means  for  attaining  such  firsts  [Find.  18,  R. 
666].  Now,  as  regards  the  presence  and  functional  rela- 
tionship of  the  elements  in  Lugash's  combination,  par- 
ticularly the  power  means  and  lifting  arms,  in  the  stor- 
ing of  the  Lugash  loader,  defendant  resorts  to  ridicule 
(A.  O.  B.  18,  "When  it  is  painted  green";  "Why  not  a 
third  mode  for  purpose  of  amusement?",  A.  O.  B.  38). 

This  question  "of  uniting  old  art  parts  or  elements  in 
such  manner  that  they  produce  a  new  function  or  oper- 
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ation"  is  one  of  fact.  B catty  Safway  Scaffold  v.  Up- 
Right,  306  F.  2d  626,  629  (C.A.  9,  1962).  Lugash's 
combination  functions  for  both  loading  and  stowing  and 
all  of  the  elements  work  in  both  of  these  phases,  as 
was  physically  demonstrated  to  the  court  [R.  852  ct 
seq.].  The  invertible  platform  is  only  one  feature  of 
the  combination.  Defendants  ridicule  will  not  erase  the 
found  facts  that  the  power  means,  linkage  systems, 
hinge  means  and  stop  means,  as  well  as  the  invertible 
platform,  are  all  elements  of  the  combination,  all  func- 
tionally related  for  both  loading  and  stowing  purposes. 

With  respect  to  defendant's  reliance  on  Calmar  v. 
Cook  (cited  as  Graha/in  v.  John  Dcerc,  383  U.S.  1,  86 
S.  Ct.  684)  the  facts  found  in  this  case  make  that  case 
inapposite  because  the  subject  matter  of  Lugash  '227,  as 
a  whole,  does  not  boil  down  to  the  single  feature  of  plat- 
form inversion.  Defendant  made  this  contention  at  the 
trial  [Tr.  701,  702]  but  unsuccessfully,  as  we  have 
seen.  The  trial  court  rightly  understood  that 

"if  anything  is  settled  in  the  patent  law,  it  is  that 
the  combination  patent  covers  only  the  totality  of 
the  elements  in  the  claim  and  that  no  element,  sep- 
arately viewed,  is  within  the  grant." 

Aro  V.  Convertible  Top,  365  U.S.  336,  344. 

Paraphrasing  Pursche  v.  Atlas  Scraper  and  Engineer- 
ing Co.,  300  F.  2d  467  at  477  (C.  A.  9  1961)  the  trial 
court  further  understood  that 

"[Lugash]  is  not,  as  [defendant]  apparently  be- 
lieves, claiming  an  improvement  to  a  turning  means 
that  is  old  in  the  art,  but  instead  is  claiming  what 
we  have  already  determined  is  an  entirely  new  com- 
bination that  performs  a  new  function  over  prior 
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art  devices.  Thus,  the  rule  in  Lincoln  Engineering 
Co.  of  Illinois  v.  Stewart  Warner  Corp. 
".  .  .  that  .  .  .  'the  improvement  of  one  part  of 
an  old  combination  gives  no  right  to  claim  the  im- 
provement in  combination  with  other  old  parts 
which  perform  no  new  function  in  the  combination 
has  no  application'  ". 

"Rather,  the  correct  principle  is  the  one  stated 
in  Expanded  Metal  Co.  v.  Bradford,  214  U.S.  366, 
381,  29  S.Ct.  642,  656,  53  L.Ed.  1034  (1909) ; 

Tt  is  perfectly  well  settled  that  a  new  combi- 
nation of  elements,  old  in  themselves,  but  which 
produce  a  new  and  useful  result,  entitles  the  in- 
ventor to  the  protection  of  a  patent.'  " 
Pursche  v.  Atlas  Scraper  &  Engineering  Co.,  su- 
pra, page  477. 

Cf.  Roth  V.  Roberts  Maniifacturing  Co.,  298  F.  2d 
200,  201,  202  (C.A.  9,  1961).  Pursche  was  good  law 
before  Graham  v.  Deere,  and  remains  unimpaired  as 
controlling  authority  in  this  case,  where  Lugash  has 
given  this  art  the  first  practical  stowable  loader. 

B.  As  Both  the  Patent  Office  and  Trial  Court  Saw, 
Lugash  Is  Entitled  to  His  Combination  and  No  Prior 
Art  Restricts  Him  to  Merely  the  Improvement  of  an 
Element. 

We  have  demonstrated  the  basic  error  in  the  defend- 
ant's position  in  attempting  to  characterize  Lugash's 
claims  as  limited  to  the  sole  feature  of  platform  inver- 
sion. Lugash's  claims  cannot  be  so  characterized.  He 
was  permitted  by  the  Patent  Office  to  claim  the  entire 
combination  of  invertible  platform  and  parallel  linkage 
systems,  to  use  our  shorthand  expression.  The  history 
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of  the  prosecution  of  the  Lugash  application  in  the  Pat- 
ent Office  [Ex.  A]  does  not  reveal  a  divergence  of 
position,  as  was  the  case  with  the  Scoggin  patent  claims 
held  invalid  in  Calmar  Inc.  v.  Cook  Chemical  Co.,  supra. 
On  the  contrary,  claims  to  the  basic  combination  of  in- 
vertible  platform  and  parallel  linkage  systems  were  al- 
lowed as  filed  [Ex.  A,  p.  20].  Not  only  did  Lugash 
not  have  to  retreat,  he  was  allowed  additional  new  claims 
which  broadened  the  definition  of  his  unique  combina- 
tion [Ex.  A,  pp.  20-25],  e.g.,  patent  claim  8. 

As  contrasted  to  Calmar,  where  "the  exact  basis  of 
the  district  court's  holding"  of  validity  of  the  patent  in 
suit  was  "uncertain"  86  S.  Ct.  at  page  700,  the  district 
court  in  this  case,  with  certainty  and  clarity,  made  find- 
ings on  the  technical  facts. 

The  broad  distinction  between  the  facts  in  this  case 
and  the  facts  in  Calmar  v.  Cook  and  the  basic  defect 
in  defendant's  position  is  conclusively  demonstrated  by 
consideration  of  the  two  claims  held  invalid  by  the 
Supreme  Court  in  Calmar.  Those  are  set  out  at  220 
F.  Supp.  at  pages  417-418  and  a  reading  of  them  is  es- 
sential to  a  proper  understanding  of  the  Supreme 
Court's  action  in  the  Calmar  case. 

After  reading  the  Scoggin  patent  claims,  the  nature 
of  the  "substantial  divergence"  of  the  patentee's  posi- 
tion, which  was  remarked  upon  by  the  Supreme  Court, 
86  S.  Ct.  at  page  701,  is  made  clear.  Scoggin  was  es- 
topped from  claiming  the  entire  combination  of  spray 
pump  and  overcap  in  broad  terms,  because  he  was 
forced  by  the  Patent  Office  to  abandon  broad  claims. 
He  ended  up  only  with  what  is  known  as  a  Jepson  type 
claim  which  specifically  recited  as  the  exclusive  patent- 
able difference  in  his  narrowlv  defined  combination,  a 
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sealing  arrangement  comprising  a  combination  of  an  an- 
nular retainer  and  a  cup-shaped  hold  down  member. 
Scoggin's  claims  did  not  and  could  not  broadly  claim 
the  entire  combination  of  spray  pump  and  over  cap  — 
his  device  was  only  one  of  several  previously  known 
shipper-sprayers  made  up  of  the  same  combination. 

The  trial  court  found  that  Lugash's  invention  is  a 
new  combination  of  elements  functionally  related  for 
both  loading  and  stowing  purposes  and  with  the  ele- 
ments for  the  first  time  being  active  in  both  phases 
[Find.  8,  R.  664].  Nothing  in  the  file  history  estops  Lu- 
gash  from  asserting  all  of  this  as  his  invention.  There 
is  not  here  any  divergence  of  position,  such  as  was 
present  in  Calmar.  Instead,  this  case  is  controlled  by  the 
principles  of  United  States  v.  Adams,  86  S.  Ct.  708. 
Here,  as  there,  is  a  combination  of  functionally  related 
elements  and  plaintiffs'  reliance  on  this  as  the  invention 
of  Lugash  is  not  "an  afterthought"  of  trial  counsel  nor 
any  "divergence"  of  position.  Lugash,  like  Adams,  pro- 
vided a  first  practical  device  of  its  kind. 

C.     The  Lugash  Claims  Comply  With  the  Statute. 

Defendant  argues  that  the  Lugash  claims  do  not  meet 
the  requirements  of  35  U.S.C.  112.  It  is  alleged  they 
do  not  "require"  the  platform  to  be  swung,  when  it 
should  be  swung,  what  should  be  done  after  it  is  swung, 
or  that  power  means  should  be  used  to  swing  it  (A.  O.  B. 
28).  Defendant's  position  seems  to  be  that  patent  claims 
are  indefinite  if  they  do  not  repeat,  in  toto,  the  sum  and 
substance  of  the  patent  specification  and  drawing. 

Since  "it  is  fundamental  that  claims  are  to  be  con- 
strued in  the  light  of  the  specification  and  both  are  to 
be    read   with   a   view    to   ascertaining   the    invention" 
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United  States  v.  Adams,  86  S.  Ct.  at  page  713,  the  ben- 
efit of  this  fundamental  proposition  cannot  be  denied 
to  Lugash,  as  defendant  argues  (A.  O.  B.  28).  Note, 
moreover,  that  three  pages  later  in  its  brief  (A.  O.  B. 
31),  defendant  relies  on  this  proposition  on  behalf  of 
prior  art. 

Lugash's  claims  clearly  and  definitely  define  a  combi- 
nation of  functionally  related  elements.  Claim  8,  for  ex- 
ample, is  easily  parsed  into  the  form  set  out  in  Finding 
7  [R.  664].  There  is  clearly  defined  an  assembly  of 
mechanical  parts  in  certain  relationships  to  one  another 
and  with  specified  movements.  Now  in  United  States 
V.  Adams,  supra,  the  claims  omitted  all  mention  of  the 
essential  element  of  an  electrolyte,  but  the  claims  were 
upheld.  In  Diamond  Rubber  Co.  v.  Consolidated  Rubber 
Tire  Co.,  31  S.  Ct.  444,  the  combination  claim  at  issue 
set  forth  a  combination  of  elements  but  omitted  all  men- 
tion of  "tipping  power",  an  important  issue  in  the  suit. 
The  claim  was  upheld.  Thus,  patent  claims  can  be  valid 
in  omitting  an  element  and  omitting  functions  of  ele- 
ments. A  fortiori,  Lugash's  claims  are  valid.  No  essen- 
tial element  is  omitted  and  the  interrelationship  of  the 
parts  is  clearly  defined  along  with  their  movements. 

"We  are  directed  to  Goodman  v.  Super  Mold 
Corp.  of  California,  103  F.2d  474  (9th  Cir.  1939), 
as  authority  for  the  proposition  that  a  claim  is 
invalid  unless  it  teaches  the  entire  machine.  We  do 
not  so  read  that  case". 

Pursclie  V.  Atlas  Scraper  &  Engineering  Co., 
supra,  300  F.  2d  467  at  pp.  475,  476. 


As  Pursche  says,  a  claim  need  not  include  all  novel 
elements  in  a  machine. 

In  Graham  v.  Deere  and  United  States  v.  Adams, 
the  Supreme  Court  reaffirmed  the  validity  of  its  prece- 
dents regarding  patentability  of  combination  inventions. 
In  the  case  at  hand,  it  is  true  that  Lugash  made  a  new 
combination  of  functionally  related  elements  having  new 
modes  of  operation,  producing  new  and  useful  results, 
and  constituting  a  marked  advanced  in  the  useful  arts. 
These  facts  are  beyond  challenge  in  this  court  in  view 
of  defendant's  failure  to  try  to  show  a  lack  of  substantial 
support  for  them. 

The  trial  court  appHed  the  correct  legal  criteria,  in- 
cluding precedents  of  this  court,  after  acquiring  first- 
hand knowledge  of  the  facts  as  a  result  of  an  extensive 
trial.  Such  cases  of  this  court  as,  for  example,  Pursche 
V.  Atlas  Scraper  &  Engineering  Co.,  supra,  are  of  con- 
trolling application  here  to  uphold  Lugash's  new  com- 
bination in  which  as  the  court  found,  the  results  are  the 
product  of  the  combination  and  not  a  mere  aggregate 
of  several  results. 

Under  these  circumstances,  "it  must  be  conceded  that 
a  new  combination,  if  it  produces  new  and  useful  re- 
sults, is  patentable,  though  all  the  constituents  of  the 
combination  were  known  and  in  common  use  before  the 
combination  was  made".  Hailes  v.  Van  Wormer,  87 
U.  S.  353,  368(1873). 
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II. 

For  Inventive  Thought,  Creating  a  New  Combina- 
tion With  New  Functions  and  Results,  Protec- 
tion Should  Be  Accorded  to  Lugash  for  Signif- 
icantly Advancing  the  Useful  Arts. 

"In  every  case,  the  idea  conceived  is  the  inven- 
tion. Sometimes  ...  a  series  of  experiments  is  nec- 
essary to  develop  and  perfect  the  invention.  At 
other  times,  as  in  the  case  under  consideration,  .  .  . 
the  invention  may  be  reduced  to  paper  in  the  form 
of  an  intelligible  drawing,  when  nothing  more  is 
necessary  than  the  preparing  of  patterns  and  work- 
ing drawings,  and  the  embodiment  of  the  original 
idea  in  a  machine  constituted  accordingly  ..." 

Gill  V.  United  States,  160  U.  S.  426,  434. 

The  court  found  that  it  was  a  simple  matter  for  de- 
fendant, having  knowledge  of  Lugash's  patent  and  com- 
mercial devices,  to  convert  a  tailgate  loader  into  the  in- 
fringing Folda-Lift  [Find.  25,  R.  669].  The  court  cor- 
rectly recognized  however  that  this  was  not  persuasive 
or  any  evidence  of  obviousness.  More  significantly,  the 
simplicity  of  this  conversion  was  recognized  as  not  ne- 
gating the  quality  of  Lugash's  conception  as  a  marked 
advance  in  this  art.  Once  Lugash's  conception  was 
known,  of  course  it  was  a  simple  matter  to  make  such 
conversion. 

"  '.  .  .  The  conception  of  the  invention  consists 
in  the  complete  performance  of  the  mental  part  of 
the  inventive  act.  All  that  remains  to  be  accom- 
plished, in  order  to  perfect  the  act  or  instrument, 
belongs  to  the  department  of  construction,  not  in- 
vention." 

Bac  V.  Loomis,  252  F.  2d  571,  576  (C.C.P.A. 
1958). 
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This  principle  is  well  established  in  our  circuit.  As 
examples,  attention  is  drawn  to  Pursche  v.  Atlas  Scraper 
supra  and  Patterson-Ballagh  Corp.  et  al.  v.  Moss  et  al, 
201  F.  2d  403.  Supreme  Court  standards  with  respect 
to  this  point  are  shown,  for  example,  by  Goodyear  v. 
Ray-0-Vac,  321  U.S.  275,  64  S.  Ct.  593;  Eihel  Process 
Co.  V.  Minnesota  &  Ontario  Paper  Co.,  supra;  and 
Hohhs  V.  Beach,  180  U.S.  383,  21  S.  Ct.  209.  The 
latter  case  is  particularly  pertinent.  It  points  out  that  if 
a  worker  of  ordinary  skill  in  the  art,  having  the  prior 
art  before  him,  makes  a  combination  not  suggested  by 
that  prior  art,  he  may  thus  be  converted  into  an  inven- 
tor. The  court  said 

"  'Would  the  thought  enter  the  mind  of  the 
skilled  mechanic  with  the  Dennis  and  York  device 
before  him  on  his  workbench ;  and  if  it  did,  would  it 
not  be  a  creative  thought  whose  presence  would 
convert  the  mechanic  into  an  inventor?'  "21  S.  Ct. 
at  413. 

Defendant's  position  in  calling  the  Lugash  device  a 
"backward  step",  rather  convincingly  shows  the  high 
order  of  Lugash's  conception,  which  is  the  invention. 
Implicit  in  defendant's  argument  is  the  admission  that 
the  level  of  ordinary  skill  in  the  art,  obsessed  as  it  was 
with  the  idea  of  tailgates,  would  never  have  come  upon 
Lugash's  conception  of  a  combination  of  parts  func- 
tionally related  for  both  loading  and  stowing  purposes. 
The  only  loaders  previously  to  come  into  commercial 
widespread  use  were  tailgate  loaders  [Find.  24,  R.  668], 
whose  devisors  were  patentwise  [Tr.  605-610].  These 
tailgate  loaders  were  on  the  market  for  decades  and 
yet,  as  the  court  found,  it  never  occurred  to  any  one  of 
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these  patentwise  experts  or  their  companies  to  create 
the  combination  of  the  Lugash  patent. 

"This  very  fact  is  evidence  that  the  man  who 
discovered  the  possibility  of  their  adaptation  to  this 
new  use  was  gifted  with  the  prescience  of  an  inven- 
tor. While  none  of  the  elements  of  the  Beach  pat- 
ents— taken  separately  or  perhaps  even  in  a  some- 
what similar  combination — was  new,  their  adapta- 
tion to  this  new  use  and  the  minor  changes  required 
for  that  purpose  resulted  in  the  establishment  of 
practically  a  new  industry  and  was  a  decided  step 
in  advance  of  any  that  had  theretofore  been  made." 
Hohhs  V.  Beach,  180  U.S.  383,  392,  21  S.  Ct. 
at  413. 

And  now  the  industry  has  the  Lugash  Tuk-A-Way 
loader,  which  is  not  only  displacing  tailgate  loaders  in 
some  freight  business  [Tr.  34],  but  which  is  also  creat- 
ing a  market  for  power  loaders  in  the  truck  rental  busi- 
ness, which  had  scarcely  been  penetrated  by  tailgate 
loaders  [Tr.  49,  50-54],  after  decades. 

We  do  not  mean  to  detract  from  the  prior  commer- 
cial significance  of  tailgate  loaders,  for 

"This  is  not  a  case  where  a  single  inventor  pre- 
ceded all  the  test  and  struck  out  something  which 
underlay  all  the  others.  It  is  one  of  the  great  ma- 
jority of  cases  involving  patents  in  which  progress 
in  the  art  has  been  made  step-by-step,  and  many 
have  discovered  and  patented  methods  and  com- 
binations to  accompHsh  the  desideratum.  It  is  a 
just  and  equitable  rule  that  where  several  inven- 
tors, as  in  this  case,  Ingalls,  Phillips  and  Hunt 
and  Christy,  and  many  others,  have   formed  and 
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patented  different  combinations  which  accomplish 
the  desired  result  with  different  degrees  of  opera- 
tive success  each  should  be  protected  in  his  own 
combination  so  long  as  it  differs  from  those  of 
his  competitors  and  does  not  include  theirs. 
Christy's  mode  of  operation  and  combination  fall 
far  within  this  rule,  and  they  are  more  entitled  to 
protection  than  those  of  the  other  inventor  be- 
cause they  constitute  the  best  and  the  most  useful 
boxcar  loaders;  and,  while  others  may  be  per- 
mitted to  make  use  and  sell  their  patented  combina- 
tions, they  ought  not  to  be  allowed  to  appropriate 
that  of  Christy."  (Emphasis  added.) 

Ottumwa  Box  Car  Loader  Co.  v.  Christy  Box 

Car  Loader  Co.,  215  F.  Rep.  362,  376  (C.A. 

8,  1914). 

III. 

Defendant's  Spontaneous  Appraisal  of  Lugash  '227 — 
the  Newest  Idea  in  Mechanized  Loading  With 
All  of  the  Advantages  but  None  of  the  Disad- 
vantages of  the  Prior  Art — Is  Strong  Evidence 
of  Invention. 

On  the  whole  record,  not  one  material  statement  of 
alleged  fact  employed  in  defendant's  "backward  step" 
argument  (A.  O.  B.  43-45)  is  accurate. 

First,  it  never  was  plaintiffs'  position  that  the  Lu- 
gash device  could  or  should  serve  as  a  tailgate.  He 
avoided  that  obsession  of  his  predecessors.  What  de- 
fendant characterizes  as  an  "admission"  of  "failure" 
of  Lugash  to  do  so  is  mere  rhetoric.  Here,  as  else- 
where, defendant  characterizes  as  "admissions"  matters 
about  which  there  was  no  dispute  at  the  trial. 
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Second,  defendant  extensively  bases  argument  on  its 
Exhibits  AD  and  EG,  neither  of  which  is  prior  art. 
Of  Exhibit  EG,  defense  counsel  said  "It  is  obvious 
this  exhibit  is  not  prior  art"  [Tr.  402,  lines  18,  19]. 
Exhibit  AD  is  undated  and  no  foundation  was  laid  for 
it  in  point  of  time  [Tr.  510,  Hues  12-18]. 

Next,  defendant  asserts  that  the  Anthony  Dropleaf 
of  Exhibit  AD  and  the  Daybrook  D.A.  of  Exhibit 
EG  folds  to  an  out-of-the-way  position  beneath  the  ve- 
hicle. This  assertion,  based  on  exhibits  which  are  not 
prior  art,  is  made  repeatedly  (A.  O.  B.  8,  13,  26,  44). 
The  exhibits  nowhere  say  or  show  this.  As  for  the  de- 
vice itself,  defendant's  president  said  on  cross-examina- 
tion that  he  couldn't  recall  ever  operating  it  [Tr.  512]. 
Nevertheless,  he  felt  at  liberty  to  speculate  that  when 
the  platform  is  hanging  vertically  that  the  lower  edge 
would  swing  back  and  forth  and  thus,  perchance,  one 
edge  of  the  platform  might  go  beneath  the  vehicle  [Tr. 
614].  He  admitted  that  the  upper  edge  of  the  platform, 
flush  with  the  truck  bed,  cannot  be  beneath  the  truck 
bed  [Tr.  614]. 

Defendant's  present  position  with  regard  to  the  drop- 
leaf  idea  is  inherently  illogical.  The  dropleaf  tailgate 
isn't  even  out  of  the  way  for  dock  loading.  It  has  to 
be  operated  to  drop  the  tailgate  into  dropleaf  position. 
This  is  lauded  by  defendant  as  a  useful  function  of  this 
tailgate  for  dock  loading  purposes  (A.  O.  B.  44;  Tr. 
815,  lines  17-23].  On  the  other  hand,  when  plaintiffs' 
Tuk-A-Way  loader  is  in  the  stowed  position,  de- 
fendant calls  it  useless  and  a  backward  step.  Indeed, 
Lugash's  loader  patent  is  so  useless  that  defendant  has 
sold  over  one-half  million  dollars  worth  of  these  use- 
less infringing  devices  [Ex.  20]. 
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Defendant's  position  with  respect  to  the  dropleaf  type 
of  tailgate  loader  is  about  as  firm  as  quicksilver.  On 
appeal,  defendant  relies  on  this  heavily.  At  the  trial, 
defendant's  patent  expert,  also  a  man  of  skill  in  this 
particular  art,  thought  so  little  of  it  that  he  never  took 
the  trouble  to  see  a  device  of  this  type  [Tr.  814,  line 
24-815,  line  2].  A  dropleaf  tailgate  is  in  the  prior  art. 
but  only  to  the  extent  of  the  Roberts  patent  [Ex.  D] 
which  was  cited  against  Lugash  '196 — the  improvement 
patent.  This  expert  thought  so  little  of  Roberts  as  prior 
art  that  he  didn't  "seriously"  study  it  as  it  wasn't 
"real  important"  [Tr.  815,  Hues  3-8]. 

All  that  remains  now  to  be  considered  of  defendant's 
allegations  of  fact  regarding  its  backward  step  argu- 
ment is  the  assertion  that  a  user  of  the  Lugash  de- 
vice has  to  put  additional  separate  gates  on  the  back 
on  his  truck  but  that  such  gates  are  not  necessary  with 
tailgate  loaders  (A.  O.  B.  44,  45).  Defendant's  own  ex- 
hibits show  no  less  than  eight  separate  instances  of  a 
truck  equipped  with  a  tailgate  and  also  equipped  with 
something  in  front  of  the  tailgate  acting  as  the  tail- 
gate and  wholly  defeating  the  tailgate  purpose  of  the 
tailgate  loader  [Ex.  AB;  Ex.  AC,  pp.  4,  6;  Ex.  EG, 
pp.  1,2,  10,  19,20]. 

If  we  are  to  depart  from  the  record  as  defendant  has, 
trucks  equipped  with  tailgate  loaders  can  be  seen  trav- 
elling along  our  streets  and  highways,  every  day,  fre- 
quently having  van  doors,  scissors  link  fences,  or  chains 
closing  the  rear  end  of  the  truck  and  rendering  the  tail- 
gate platform  useless  for  tailgate  purposes.  Contrary  to 
defendant's  position,  the  truth  of  this  is  evident  from 
testimony  of  Mr.  Grasse  which  defendant  chose  to  ig- 
nore in  quoting  other  parts  of  his  testimony.   Defend- 
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ant says  a  user  of  the  Lugash  invention  is  put  to  the 
added  expense  of  acquiring  a  tailgate  (A.  O.  B.  43). 
The  fact  is,  as  Mr.  Grasse  said,  that  a  truck  comes 
equipped  with  gates — "we  have  the  original  gates  which 
came  with  the  truck"  [Tr.  62,  lines  1-2]. 

An  Infringer  May  Not  Deny  the  Utility  of  the   Invention 
He  Has  Copied. 

While  not  so  phrased,  the  defendant's  backward  step 
argument  is  an  attack  on  the  utility  of  the  Lugash  pat- 
ent. An  infringer  is  not  at  liberty  to  make  this  argu- 
ment. 

"The  fact  that  it  has  been  infringed  by  defend- 
ants is  sufficient  to  establish  its  utility,  at  least  as 
against  them." 

Lehnheuter  v.  Holthmts,  105  U.S.  94,  96. 

Defendant  has  not  specified  any  alleged  error  with 
respect  to  Finding  12  [R.  665]  that  before  defendant's 
infringement  commenced,  defendant's  president  knew  of 
plaintiffs'  Tuk-A-Way  model  and  of  Lugash  patent 
'227.  Defendant  rejected  the  dropleaf  tailgate  in  favor 
of  Lugash  '227  [Tr.  527-528].  As  we  have  shown,  and 
contrary  to  defendant's  argument,  the  dropleaf  tailgate 
cannot  be  folded  out  of  the  way  or  beneath  the  vehicle. 
It  is  a  tailgate  and  all  such  must  be  operated  at  every 
stop  irrespective  of  any  requirement  for  its  actual  use 
in  handling  freight  [Tr.  817]  and  before  any  dock  load- 
ing can  be  done.  At  best,  and  only  for  purposes  of  dock 
loading,  the  tailgate  can  be  pivoted  to  a  hanging  posi- 
tion in  which  it  must  still  be  run  over  by  heavy  tow 
motors  and  fork  Hft  trucks  [Tr.  815-817].  The  device 
cannot  be  stowed,  it  must  travel  with  the  platform  in 
the  upstanding  tailgate  position.  On  cross-examination, 
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defendant's  president  attempted  to  evade  admitting  clear 
advantages  of  the  Lugash  concept  over  the  dropleaf 
tailgate  loader  but  was  ultimately  forced  by  the  court 
to  do  so  [Tr.  534,  hne  1-537,  line  12]. 

The  defendant's  position  is  like  that  of  the  infringer 
which  was  rejected  in  Diamond  Rubber  Co.  v.  Consol- 
idated Rubber  Tire  Co.,  220  U.S.  428,  31  S.  Ct.  444 
at  page  450.  Here,  the  defendant  Santa  Anita  uses  the 
Lugash  patent,  not  the  Roberts'  dropleaf  patent,  which 
it  rejected  as  a  possible  alternative.  Such  use  by  the  de- 
fendant is  a  strong  concession  to  the  advance  of  Lugash 
beyond  the  prior  art  and  of  its  novelty  and  utility. 

"It  gives  the  tribute  of  its  praise  to  the  prior 
art;  it  gives  the  Grant  tire  the  tribute  of  its  imi- 
tation, as  others  have  done." 

Diamond  Rubber  Co.  v.  Consolidated  Rubber 
Tire  Co.,  supra,  220  U.S.  428,  31  S.  Ct.  444 
at  450. 

Lugash's  loader  is  so  "useless"  and  "backward"  that 
defendant  advertised  its  infringing  Folda-Lift  device  as 
"having  all  of  the  advantages  of  conventional  tailgates 
with  none  of  the  disadvantages"  and  that,  although  out 
of  the  way,  it  is  nevertheless  "immediately  available  for 
use"  and  further,  that  the  concept  is  "The  Newest"  idea 
in  mechanized  loading  [Exs.  9,  Y;  Tr.  614-618]. 

Defendant,  by  "converting"  its  tailgate  loader  to  the 
infringing  Folda-Lift  thereby  renders  the  platform 
useless  for  tailgate  use.  This  is  surely  a  convincing 
demonstration  of  the  true  value  of  Lugash's  advance  of 
the  art. 

"Finally  counsel  assail  the  validity  of  Christy's 
patent  on  the  ground  that  there  was  no  invention 
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in  the  production  of  the  principle  and  combination 
it  discloses;  that  any  mechanic  skilled  in  the  art 
could  have  conceived  and  produced  them.  But  the 
record  and  the  fact  that  Phillips  and  Hunt,  offi- 
cers of  the  defendant  and  inventors  of  the  scraper 
devices  patented  to  them  in  1896  and  1899,  men 
who  have  been  engaged  for  more  than  15  years  in 
searching  for  the  best  device  to  load  box  cars, 
have  lately  mounted  in  the  sides  of  their  old  trough 
in  place  of  their  scraper  the  steel  cross-piece  car- 
rier of  Christy  with  its  upstanding  partitions,  and 
have  thereby  rendered  the  bottom  of  their  trough 
useless,  have  convinced  us  that  Christy's  patent 
combination  is  the  most  efficient  and  economical 
box  car  loader  yet  produced."  (Emphasis  added). 
Ottumwa  Box  Car  Loader  Co.  v.  Christy  Box 
Car  Loader  Co.,  215  F.  Rep.  362,  375. 

Distorting  the  facts,  defendant  argues  a  backward 
step.  On  the  basis  of  a  first  hand  knowledge  of  the 
evidence  as  a  whole,  the  court  found  that  Lugash  '227 
is  a  marked  advance  in  the  art  and  entitled  to  a  liberal 
construction.  Of  these  mutually  exclusive  propositions, 
we  submit  that  the  court's  conclusion  is  correct. 

"In  the  case  before  us,  for  the  reasons  we  have 
already  reviewed,  we  think  that  Eibel  made  a  very 
useful  discovery,  which  has  substantially  advanced 
the  art.  His  was  not  a  pioneer  patent,  creating  a 
new  art;  but  a  patent  which  is  only  an  improve- 
ment on  an  old  machine,  may  be  very  meritorious. 
and  entitled  to  liberal  treatment".  (Emphasis 
added). 

Eibel  Process  Co.  v.  Minnesota  &  Ontario  Paper 
Co.,  261  U.S.  45,  63,  43  S.  Ct.  322,  328. 


IV. 

The  Trial  Court's  Careful  and  Thorough  Inquiry 
Into  the  Facts  Strengthens  the  Presumption  of 
Validity.  The  Mere  Fact  That  Art  Showing  One 
Element  Was  Not  Cited  Is  Not  Evidence  of  Its 
Pertinence  to  the  Lugash  Combination. 

''The  presumption  of  a  patent's  validity,  which 
arises  from  its  issuance  by  the  Patent  Office,  is 
strengthened  by  the  finding  of  validity  by  the 
District  Court". 

Neff  Instrument  Corporation  v.  Cohu  Electron- 
ics, Inc.,  298  F.  2d  82,  87  (C.A.  9,  1961). 

Defendant  argues  that  "the  trial  court  erred  in  giv- 
ing significance  to  the  presumption  of  validity  of  the 
Lugash  '227  patent"  because  of  the  rule  in  Jacuszi 
Bros.,  Inc.  v.  Berkeley  Pump  Co.,  191  F.  2d  632,  634 
(C.A.  9,  1951),  that  even  one  prior  art  reference,  which 
has  not  been  considered,  may  overthrow  the  presumption 
of  validity.  Here,  defendant  has  misconstrued  the  trial 
court's  opinion,  the  effect  of  the  statutory  presumption 
involved,  and  the  holding  in  the  rule  of  Jacuzzi. 

Let  us  assume,  arguendo,  that  defendant's  prior  art 
was  more  pertinent  than  that  considered  by  the  Patent 
Office.  From  this,  it  does  not  follow,  as  defendant  con- 
tends, that  the  statutory  presumption  of  validity  is  au- 
tomatically overthrown  (A.  O.  B.  20-25). 

"Appellants'  contention  appears  to  misconstrue 
the  presumption  involved.  The  rule  is  that  the  pre- 
sumption always  applies,  but  when  it  is  shown  that 
the  Patent  Office  did  not  have  prior  patents  be- 
fore it,  such  patents  may  rebut  the  presumption  of 
validity.  This  depends,  of  course,  upon  whether  the 
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undisclosed  prior  patents  are  substantially  the  same 
as  the  later  patents  in  question.  Thus,  at  the  outset 
the  presumption  is  still  applicable.  It  remains  to 
be  seen  whether  that  presumption  has  been  rebutted 
by  an  undisclosed  and  significant  prior  patent.  We 
think  as  indicated  by  the  Trial  Court  that  consid- 
eration of  the  illustrative  drawings  of  the  Martin 
patent  shotdd  leave  anyone  unconvinced  of  sub- 
stantial similarity  of  the  Martin  patent  with  Ap- 
pellees' patent".  (Emphasis  added). 

Beatty  Safway  Scaffold   Co.   v.    Upright,  Inc. 
(C.A.  9,  1962),  306  F.  2d  626,  628,  629. 

In  Beatty,  the  more  pertinent  Martin  patent  was  held 
not  to  rebut  of  the  presumption  of  validity  because  of 
the  lack  of  the  requisite  substantial  similarity.  And  in 
Neff  Instrument  Corporation  v.  Cohu  Electronics,  Inc., 
supra,  where  the  court  said:  "But  defendant  presents 
few  more  pertinent  references  to  prior  art  than  were 
considered  by  the  Patent  Office"  (emphasis  by  court) 
298  F.  2d  86,  the  patent  in  suit  was  upheld.  Obviously, 
defendant's  plea  for  a  mechanistic  application  of  the 
rule  of  lacuBsi  is  improper  and  this  court  has  expressly 
said  of  such  contention  "we  disagree".  Whamo  Manu- 
facturing Co.  V.  Paradise  Manufacturing  Co.  (C.A.  9, 
1964),  327  F.  2d  748,  749.  That  the  Examiner  in  the 
Patent  Office  did  not  cite  against  Lugash  '227,  a  prior 
art  loader  having  an  invertible  platform  does  not  affect 
the  presumption  of  validity  of  the  Lugash  combination. 
Non-citation  of  such  art  does  not  even  mean  that  the 
Examiner  failed  to  consider  such  art. 

Dams    V.    Buck-Iackson    Corporation,    138    F. 
Supp  908,  913  (E.D.  N.C.  1955) ; 
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United  States  Pipe  &  Foundry  Co.  v.  James  B. 

Clow  &  Sons,  205  F.  Supp.  140,  152  (N.D. 

Ala.  1962) ; 
Elgen  Manufacturing   Corp.   v.    Grant    Wilson, 

Inc.,  285  F.  2d  476,  479  (1961) ; 
Detroit  Appliance  Co.  v.  Burke,  4  F.   2d   118,. 

122  (1925). 

Defendant  charges  that  the  trial  court  "completely  ig- 
nored" the  rule  of  Jacussi  (A.  O.  B.  24).  Why  then 
did  the  trial  court  make  such  frequent  reference  to 
"non-cited"  art  in  its  opinion  [R.  563,  lines  3-4;  564, 
lines  19-21;  566,  lines  6-7;  567,  line  25-568,  line  2; 
569,  lines  3-4;  570,  lines  21-29].  Does  defendant  mean 
that  the  trial  court  completely  ignored  the  portions  of 
both  plaintiffs'  and  defendant's  post-trial  briefs  regard- 
ing the  point?  [R.  432-434,  486-492].  On  the  contrary, 
the  trial  court  paid  scrupulous  attention  to  this  rule  of 
law.  The  court  understood  and  found  that  the  Lugash 
'227  patent  claims  a  combination  of  functionally  related 
elements  having  new  modes  of  operation  leading  to  new 
results  [Finds.  6,  7,  8,  R.  663-664],  none  of  which 
were  suggested  by  the  cited  or  non-cited  prior  art  singly 
or  in  any  combination  [Find.  18,  R.  667].  The  trial 
court  properly  applied  the  law  as  indicated  by  Bcatty, 
i.e.,  upon  consideration  of  the  prior  art  tailgates  and 
lever  loaders  relied  on  by  defendant,  of  which  the  most 
that  could  be  said  is  that  it  showed  the  element  of  an 
invertible  platform,  this  would  leave  anyone  uncon- 
vinced of  substantial  similarity  of  that  prior  art  with 
the    Lugash    combination    of    functionally    related    ele- 
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ments.   Liigash  has  a  different  kind   of   loader  —  the 
first  practical  power  loader  that  can  be  stowed. 

Against  the  statutory  presumption  of  validity,  on 
what  prior  art  did  defendant  rely  to  sustain  its  burden 
of  proof?  First,  let  us  consider  the  group  comprising 
non-cited  Shadbolt  '822,  Ducondu  'Oil  and  Ducondu 
'473.  These  are  the  specific  subject  of  Finding  23 
[R.  668]  to  the  efeect  that  they  are  primitive  devices, 
only  manually  operable  and  erectable  by  disassembly  and 
reassembly  and  not  disclosing  the  combination,  struc- 
ture, functions  of  parts,  modes  of  operation  or  results 
of  the  Lugash  generic  patent.  Defendant  has  not  speci- 
fied any  alleged  error  in  this  finding  and  so  has  aban- 
doned reliance  on  these  as  prior  art,  notwithstanding  de- 
fendant's reference  to  these  patents  in  its  brief  (A.  O. 
B.  34,  43). 

Next,  there  are  the  dropleaf  tailgates  of  defendant's 
Exhibits  EG,  AD  and  the  Roberts  patent  of  Exhibit  D. 
Defendant's  brief  makes  frequent  and  extensive  refer- 
ences to  the  Daybrook  D.  A.  of  Exhibit  EG  and  the 
Anthony  Dropleaf  of  Exhibit  AD,  all  of  which  is 
worthless  as  neither  of  these  exhibits  is  prior  art.  De- 
fendant's brief  nowhere  bases  this  line  of  argument  on 
the  Roberts  patent  of  Exhibit  D,  which  is  prior  art,  but 
of  which  we  should  remember  that  defendant's  expert 
thought  it  of  so  little  value  that  he  didn't  seriously 
study  it  as  it  "wasn't  important"  [Tr.  815,  lines  3-8]. 

What  remains  available  to  defendant  as  prior  art  on 
this  appeal  is  Novotney  '403,  Jester,  Narvestad,  Wood 
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'135  and  Peters,  as  prior  art  patents,  and  the  defendant's 
prior  conventional  tailgate  loaders. 

Manifestly,  the  validity  of  Lugash  '227  turns  on  the 
facts.  Graham  v.  Deere,  383  U.S.  1,  86  S.  Ct.  684,  687. 
With  regard  to  the  patents  remaining  available  to 
defendant,  their  scope  and  content  as  prior  art  and  the 
difference  between  that  prior  art  and  Lugash  '227 
claims  at  issue  were  sharply  contested  issues  of  fact. 
The  court  made  Findings  6-8,  10,  11,  15-22  regarding 
what  this  prior  art  was  and  what  Lugash  did  to  im- 
prove upon  it  [R.  663-668].  These  are  technical  facts 
stated  in  these  findings. 

The  findings  are  contrary  to  the  alleged  evidentiary 
facts  stated  by  defendant  in  its  brief  regarding  the  Lu- 
gash patent  in  suit,  Novotney  '403,  Peters,  Narvestad 
and  Jester  and  other  prior  art.  Additionally,  plaintiffs 
dispute  the  inferences  which  defendant  seeks  to  draw 
from  its  misstated  facts.  Under  these  circumstances,  ex- 
pert testimony  is  necessary  to  a  fact  determination  by  a 
court.  Empire  Electronics  v.  United  States,  311  F.  2d 
175  (C.A.  2,  1962).  Accordingly,  this  court  cannot 
adopt  defendant's  version  of  those  disputed  facts  with- 
out assuming  the  role  of  a  trial  court,  which  this  court 
would  not  do  even  if  all  of  the  proof  was  merely  docu- 
mentary. Hycon  Manufacturing  Co.  v.  H.  Koch  &  Sons 
(C.A.  9,  1955),  219  F.  2d  353,  354. 


I 
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V. 
Lugash  '227  Teaches  and  Claims  a  Combination  of 
Functionally  Related  Elements  for  Stowing  and 
Loading  Purposes  Which,  Under  Controlling 
Precedent  of  This  Court,  Is  Not  Anticipated  or 
Rendered  Obvious  by  a  Prior  Combination  of 
Elements  Not  Producing  the  Same  Result. 

Defendant  refers  the  court  to  its  Exhibits  AM-1  and 
AM-2.  Each  has  a  Figure  1  and  a  Figure  2,  labeled  as 
Novotney  '403,  but  neither  of  those  figures  is  actually 
taken  from  the  Novotney  patent.  Defense  counsel  has 
omitted  all  mention  of  this  fact  which  he  admitted  at 
the  trial  regarding  Figure  2  [Tr.  750-751].  Further, 
defendant's  patent  expert  testified  on  cross-examina- 
tion: 

"I  wouldn't  want  to  assume  anything  about  No- 
votney that  isn't  shown  in  the  patent.  That  is  a  pat- 
ented structure  and  I  don't  know  about  the  hard- 
ware itself."  [Tr.  783]. 

Defendant's  brief  has  done  precisely  what  defendant's 
patent  expert  rightly  said  should  not  be  done,  because 
"when  it  is  sought  by  means  of  prior  patents  to  ascer- 
tain the  state  of  the  art,  'nothing  can  be  used  except 
what  is  disclosed  on  the  face  of  those  patents.  .  .  .'  " 
Mohr  V.  Alliance  Securities,  14  F.  2d  799,  800  (C.A.  9. 
1962).  Defendant's  Exhibits  AM-1  and  AM-2  show 
Novotney's  platform  inverted  over  his  parallelogram 
linkage  system,  despite  the  admission  of  defendant's  ex- 
pert that  no  prior  patent  showed  any  such  combination 
Tr.  786-787].  Only  Lugash  shows  it.  Defendant  argue^ 
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that  Novotney  '403  "irrefutably"  ''shows"  or  "teaches" 
or  "describes"  a  platform  that  can  be  inverted  over  a 
parallel  rule  linkage  system  (A.  O.  B.  27,  29,  31)  ignor- 
ing that  both  its  experts  were  forced  by  the  court  to 
admit  that  this  is  not  so  [Tr.  483-486,  779].  Defend- 
ant says  Novotney  teaches  "the  same  combination  for 
the  same  purpose"  (A.  O.  B.  27)  when  Novotney, 
titled  "End  Gate  Loader",  is  totally  silent  on  any  aspect 
of  a  stowable  loader, 

A  sharp  distinction  must  be  made  between  what  is 
actually  disclosed  by  Novotney  '403  and  the  defendants 
testimony  thereon.  Applicable  principles  of  law  require 
such  a  distinction  Mohr  v.  Alliance  Securities  Co., 
supra.  The  trial  court  closely  distinguished  the  actual 
disclosure  of  Novotney  and  defendant's  expert's  "argu- 
ment" thereon  [Tr.  786].  It  is  in  this  context  that  the 
court  properly  and  correctly  found  "nothing  in  Novot- 
ney '403  suggests  that  he  intended  or  appreciated  any 
inversion  of  a  load  platform  over  a  parallelogram  link- 
age system"  and  that  "inverting  of  the  platform  over 
the  parallel  linkage  system  is  not  inherent  in  Novotney 
'403".  [Finds.  16,  17,  R.  666].  This  court  has  recently 
reaffirmed  that : 

"Anticipation  is  strictly  a  technical  defense.  Un- 
less all  of  the  same  elements  are  found  in  exactly 
the  same  situation  and  united  in  the  same  way  to 
perform  the  identical  function  in  a  single  prior  art 
reference  there  is  no  anticipation." 

Walker  v.  General  Motors  Corp.,  ....  F.  2d  ...., 
149  U.S.P.Q.  472,  473  (C.A.  9,  1966). 
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Bearing  in  mind  the  distinction  between  what  Novotney 
actually  fairly  discloses  and  defendant's  argument,  No- 
votney is  worthless  as  an  anticipation.  It  is  only  a  tail- 
gate like  those  cited  by  the  Patent  Office. 

The  court  found  "it  is  mechanically  possible  to  invert 
the  platform  in  the  said  Novotney  device  but  not  with 
substantially  the  same  result  as  in  plaintiffs'  patent 
'227"  [Find.  16,  R.  666].  This  is  only  half  right,  i.e., 
it  is  not  possible,  as  a  matter  of  fact,  to  invert  the 
platform  in  Novotney  with  the  structure  actually  dis- 
closed. On  the  other  hand,  assuming  arguendo,  that 
such  inversion  were  possible,  it  is  nevertheless  true,  as 
the  court  found,  that  it  would  not  be  with  substantially 
the  same  result  as  in  Lugash  patent  '227. 

Obviously,  for  the  platform  of  Novotney  '403  to  be 
able  to  invert  it  would  have  to  have  the  right  kind  of 
hinge  means  [Tr.  893,  894].  Although  Novotney  does 
not  say  to  do  so,  let  us  assume  that  it  is  desired  to 
invert  this  platform.  His  structure,  without  alteration, 
prevents  it  [Tr.  892-898]. 

The  platform  9  of  Novotney  '403  is  connected  to  a 
pair  of  yokes  8,  shown  in  Figure  3  (not  to  the  parallel 
linkages).  These  yokes  have  slots  in  the  upper  ends  of 
one  arm.  Referring  to  Figure  1,  there  is  a  hinge  pin, 
unnumbered,  interconnecting  the  platform  and  the  yokes. 

No  portion  of  Novotney  '403,  in  the  specification  or 
drawing,  discloses  the  configuration  of  any  parts  dis- 
posed in  the  yoke  slots  and  interconnecting  the  end  gate 
9  and  the  yokes  by  means  of  connection  to  the  un- 
numbered hinge  pins.  Although  defendant's  expert  spec- 
ulated that  there  "would  be  some  sort  of  a  lug"  going 
from  the  platform  into  the  slots  of  the  yoke,   it  was 
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conceded  by  defendant  and  recognized  by  the  trial  court 
that  no  lug  configuration  is  shown  [Tr.  777 ,  lines  17- 
779,  line  5]  and  this  is  "crucial"  [Tr.  892].  Further, 
there  is  absolutely  no  disclosure  of  what  the  shape  of 
the  floor  of  the  slots  in  the  yokes  8  actually  is  and 
only  one  end  of  the  slot  can  be  seen. 

Defendant's  Exhibit  AO-6  is  a  photographic  enlarge- 
ment of  Figures  1  and  2  of  Novotney  '403.  Defendant 
did  not  enlarge  Figure  3  of  this  patent.  As  we  think  this 
omission  is  significant,  such  an  enlargement  was  at- 
tached as  an  exhibit  to  plaintiffs'  trial  brief  [R.  482]. 
It  shows  that  the  configuration  of  the  visible  end  of 
the  yoke  slot  actually  provides  an  abutment  preventing 
inversion  of  the  platform  9.  Red  dotted  lines  have  been 
added  to  the  figures  to  make  this  point  more  clear. 

Referring  to  the  enlargement  of  Figure  3  of  Novot- 
ney, the  upper  edge  of  the  brace  11  is  located  in  a 
plane  beneath  the  bottom  of  the  visible  end  of  the  slot 
in  the  yoke  8.  The  red  dotted  outline  is  an  extension  of 
the  plane  of  the  upper  edge  of  the  brace  11  and  inter- 
sects the  yoke  distinctly  below  the  level  of  the  onlv 
visible  end  of  the  slot  bottom.  The  hole  to  receive  the 
hinge  pin  for  the  platform  appears  to  be  at  about  the 
same  level  as  the  slot  bottom  at  the  visible  end  of  the 
slot.  Now,  although  defendant's  patent  expert  rightlv 
savs  that  we  shouldn't  assume  anything  about  Novotney 
that  isn't  shown  in  the  patent,  let  us  assume  that  No- 
votney has  lugs  extending  into  the  slots,  as  he  did. 
The  upper  edge  of  such  lugs  turning  on  the  hinge  axis 
and  coming  into  contact  with  the  visible  end  of  the 
slot  bottom,  prevents  raising  bevond  a  vertical  position. 
Platform  inversion  is  not  mechanically  possible  with  the 
visible  geometry  of  the  Novotney  '403  device. 
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Defendant  claims  for  Novotney  a  power  of  platform 
inversion  as  to  which  the  patentee  himself  is  silent,  as 
the  trial  court  found.  So,  too,  the  infringer  in  Diamond 
Rubber  v.  Consolidated  Rubber  Tire  claimed  that  if 
"tipping  power  existed  in  the  Grant  patent  [in  suit]  it 
existed  in  prior  patents",  220  U.S.  at  page  437,  where 
both  the  Grant  patent  and  the  prior  art  were  silent  on 
''tipping  power".  The  Grant  patent  was  upheld  by  the 
Supreme  Court.  A  fortiori,  as  Lugash  clearly  teaches 
what  Novotney  was  clearly  silent  about  and  ignorant 
of,  he  is  entitled  to  the  protection  of  his  patent. 

In  the  first  place,  there  is  no  evidence  that  Novotney 
devices,  commonly  available  in  the  market,  brought  about 
Lugash's  result  and,  in  the  second  place,  if  Novotney 
did  so  under  unusual  conditions,  accidental  results  not 
intended  and  not  appreciated  do  not  constitute  anticipa- 
tion. Eibel  Process  Co.  v.  Minnesota  &  Ontario  Paper 
Co.,  261  U.S.  45  at  page  66.  "The  law  requires  that 
inherency  may  not  be  established  by  possibilities  or  prob- 
abilities. The  evidence  must  show  that  the  inherency 
is  necessary  and  inevitable".  Inter  chemical  Corp.  v. 
Watson,  145  F.  Supp.  179,  182.  The  trial  court  was 
correct  in  finding  that  inversion  is  not  inherent  in  No- 
votney consistent  with  Application  of  DeJarlais,  233 
F.  2d  323,  329  (C.C.P.A.  1956) ;  Wasberg  v.  Ditch- 
field,  155  F.  2d  408,  411  (C.C.P.A.  1946)  ;  In  re  Thatch- 
er, 150  F.  2d  572,  574  (C.C.P.A.  1945);  Application 
of  Filstrup,  251  F.  2d  850,  853  (C.C.P.A.  1958);  and 
Lighthall  v.  Watson,  175  F.  Supp.  258,  259  (D.C. 
1959). 

If  such  mechanical  inversion  were  a  possibilitv.  then 
why  did  not  defendant  bring  in  a  Novotney  '403  com- 
mercial device,  i.e.,  an  Anthony  loader,  before  the  court? 
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Defendant's  president  saw  them  [Tr.  608-610].  Because 
he  admitted  that  he  never  saw  any  Anthony  devices  in 
which  the  platform  could  invert  over  the  parallelogram 
linkage  systems  [Tr.  610].  As  shown  by  defendant's 
evidence,  Mr.  Novotney  has  been  a  patent-wise  worker 
in  this  field  and  has  several  tailgate  patents  [Ex.  D, 
Novotney  '993,  '424].  Novotney  patents  were  "the  big- 
gest thorn  in  [the]  side"  of  defendant's  patent  expert 
when  he  was  prosecuting  patent  applications  on  tailgate 
loaders  [Tr.  783].  Surely,  it  stretches  credibiHty  to  ar- 
gue that  patent-wise  Mr.  Novotney,  seventeen  years  be- 
fore Mr.  Lugash,  actually  made  the  Lugash  invention 
but  didn't  bother  to  describe  it  or  claim  it.  The  Supreme 
Court  said  of  a  like  argument  that  such  hypothesis  is 
"inexplicable".  Loom  Company  v.  Higgins,  105  U.S. 
580,  595. 

Lugash  was  an  innovator,  not  a  follower.  Pointer  v. 
Six  Wheel  Corporation,  \77  F.  2d  153,  161  (C.  A.  9, 
1949).  As  regards  the  Lugash  concept,  Novotney  was 
a  follower  and  not  an  innovator.  On  March  9,  1965, 
the  day  the  trial  of  this  action  started,  Mr.  Novotney 
had  issued  to  him  Patent  No.  3,172,549,  entitled  "Tuck- 
Away  Tailgate",  and  against  his  patent  Lugash  '196 
is  cited  as  a  reference.  The  Anthony  Company,  for 
whom  Mr.  Novotney  invents,  did  not  introduce  its  stow- 
able  loader  until  years  after  the  patented  Lugash  loader 
had  been  introduced  to  the  market  [Tr.  539]. 
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VI. 

The  Only  Possible  Way  to  Make  Lugash  '227  Out 
of  the  Prior  Art  Is  to  Reconstruct  Defendant's 
Proposed  Combinations  of  Patents  in  the  Lig^ht 
of  Lugash,  in  Violations  of  Rulings  of  This 
Court. 

Assume,  arguendo,  that  Novotney  had  the  requisite 
hinge  means.  In  other  words,  let  us  consider  defend- 
ant's proposed  combinations  of  Novotney  '403  with  prior 
patents  such  as  Narvestad,  Peters  or  Jester,  showing 
invertible  platforms  on  lever  arm  loaders.  In  so  doing, 
it  should  be  remembered  that  the  concept  of  such  com- 
bination is  not  found  in  the  prior  patents  themselves 
[Find.  18,  R.  667].  The  resulting  device  still  could  not 
be  moved  into  tucked  away  position.  The  Novotney  '403 
platform,  over  the  yokes  8,  would  hit  the  lower  edge  of 
the  rear  cross-piece  D  of  the  truck  and  could  not  enter 
under  the  bed  of  the  truck.  The  inverted  platform,  as- 
suming that  it  could  invert,  could  not  even  be  raised 
to  such  position  as  to  strike  the  cross-piece  D.  Before 
rising  to  that  position,  the  platform  would  contact  the 
truck  frame,  unless,  of  course,  one  assumes  [e.g.,  Deft. 
Exs.  Am-1,  AM-2]  that  the  platform  is  so  small  in  the 
front  to  rear  dimension  as  to  be  worthless  for  loading 
purposes.  Moreover,  the  platform  of  Novotney  is  not 
pivotally  connected  to  the  parallelogram  linkages.  In- 
stead, it  is  connected  to  the  pair  of  yokes  8  which 
are  provided  by  Novotney  for  the  specific  purpose  of 
disposing  the  platform  9  rearwardly  of  the  bed  of  the 
truck  and  to  permit  it  to  act  as  the  end  gate  "against 
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the  rear  of  the  vehicle"  (Novotney,  p.  1,  col.  2,  lines 
5-21).  The  yokes  8  of  Novotney  are  rendered  useless 
by  defendant's  proposed  inversion  of  the  platform,  as 
plaintiffs'  expert  testified  [Tr.  894]. 

Suppose  we  throw  away  Novotney's  yokes  8  and  at- 
tach the  platform  9  to  the  parallelogram  linkages.  Then 
the  platform  is  useless  for  loading  purposes — it  would 
be  prevented  from  ever  rising  to  the  level  of  the  truck 
bed  because  its  upper  face  would  be  stopped  by  contact 
with  the  member  D  of  the  truck.  Note  should  also  be 
taken  of  the  fact  that  in  a  tailgate  loader  such  as 
Novotney's  it  is  essential  that  when  the  parallel  linkage 
arms  are  fully  raised,  that  the  platform  can  then  be 
raised  to  a  vertical  position  to  close  the  rear  end  of 
the  truck.  By  contrast,  in  Lugash's  loader,  when  the 
lifting  arms  are  fully  raised  with  the  platform  disposed 
at  the  level  of  the  truck  bed,  it  is  impossible  to  raise 
the  platform  at  all.  Note  should  also  be  taken  of  the 
difference  when  the  device  is  in  the  lowered  position. 
In  tailgate  loaders,  and  this  is  true  of  all  of  them,  the 
platform  cannot  be  raised  upwardly  at  all  from  the  hori- 
zontal position.  In  Lugash  '227,  the  platform  can,  of 
course,  and  must  be  inverted  into  superposed  position 
with  respect  to  the  lifting  arms,  thence  to  be  raised 
into  the  stowed  position. 

Lugash  discloses  and  teaches  a  combination  of  ele- 
ments all  of  which  are  functionally  related  for  both  load- 
ing and  stowing  purposes;  makes  the  power  means  an 
active  element  in  both  loading  and  stowing;  utilizes  the 
lifting  arms  both  for  loading  and  for  stowing.  Where 
is  there  a  scintilla  of  suggestion  of  Lugash  in  Novotney, 
Peters,  Jester,  Narvestad,  and  all  other  prior  art  ? 
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Except  for  defendant's  reliance  on  Novotney,  it  should 
be  so  obvious  as  not  to  require  any  statement  that  Lu- 
gash's  idea  never  dawned  on  Novotney  in  his  '403  patent. 
There  is  absolutely  nothing  in  Novotney  '403  which 
would  suggest  the  Lugash  concept  to  any  mechanic  of 
ordinary  intelligence  even  if  he  were  examining  it  for 
that  purpose.  He  would  have  to  abandon,  totally,  the 
objectives  of  Novotney  and  eliminate  the  yokes  8,  cut 
through  the  rear  member  D,  lengthen  the  links  10,  cut 
away  interfering  parts  of  the  under  carriage  of  the 
truck,  move  the  braces  11  on  to  the  vertical  links  10 
and  then  transfer  the  pivotal  connection  for  the  plate 
9  on  to  the  upper  pivot  point  of  the  vertical  links  10 
[R.  444,  445].  It  is  illogical  to  suggest  that  Novotney 
'403  is  anticipatory  of  a  concept  which  entails  a  com- 
plete sacrifice  of  the  objects  which  it  was  the  object  of 
the  Novotney  '403  patent  to  secure.  Defendant's  con- 
tention is  precisely  like  that  of  the  infringer  in  Topliff 
V.  Topliff,  145  U.S.  156,  12  S.  Ct.  825,  where  it  was 
rejected.  There  the  court  said : 

"It  is  true  that  one  of  the  models  of  the  [prior 
art]  patent  put  in  evidence  (Exhibit  M)  does,  by 
its  particular  construction  in  shortening  the  links 
and  strengthening  and  stiffening  the  entire  struc- 
ture, show  an  equalization  of  the  pressure  upon  the 
springs,  hui  it  is  accomplished  by  sacrificing  the 
swinging  movement  backward  and  forward,  zvhich 
it  was  the  object  of  the  [prior  art]  patent  to  secure. 
The  duplicate  of  the  model  from  the  Patent  Office 
contains  no  suggestion  of  this  kind,  nor  do  the  other 
models  of  the  same  patent,  offered  in  evidence. 
While  it  is  possible  that  the  Stringfellow  and  Surles 
patent  might,  by  a  slight  modification,  be  made  to 
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perform  the  function  of  equalizing  the  springs  which 
it  was  the  object  of  the  Augur  patent  to  secure, 
that  was  evidently  not  in  the  mind  of  the  patentees, 
and  the  patent  is  inoperative  for  that  purpose.  Their 
device  evidently  approached  very  near  the  idea  of 
an  equalizer ;  but  this  idea  did  not  apparently  dawn 
upon  them,  nor  was  there  anything  in  their  patent 
which  would  have  suggested  it  to  a  mechanic  of 
ordinary  intelligence,  unless  he  were  examining  it 
for  that  purpose.  It  is  not  sufficient  to  constitute 
an  anticipation  that  the  device  relied  upon  might, 
by  modification,  be  made  to  accomplish  the  func- 
tion performed  by  the  patent  in  question,  if  it  were 
not  designed  by  its  maker,  nor  adapted,  nor  ac- 
tually used,  for  the  performance  of  such  functions." 
(Emphasis  added.) 

Topliff  V.  Topliff,  supra,  12  S.  Ct.  at  827,  828. 

While  it  was  error  for  the  trial  court  to  say  that 
platform  inversion  is  mechanically  possible  in  Novotney, 
the  court  nevertheless  reached  the  right  result  in  re- 
jecting it  as  an  anticipation,  consistent  with  Topliff, 
notwithstanding  defendant's  charge  that  the  trial  court 
was  "confused"  (A.  O.  B.  31).  As  a  matter  of  law, 
the  court  was  correct  in  stating  in  its  opinion  that  "it 
does  not  appear  in  the  instant  case  that  the  inverting 
of  the  platform  in  the  Novotney  patent  can  be  said  to 
in  any  degree  be  the  essence  of  the  invention  contained 
therein"  [R.  564]. 

The  trouble  with  defendant's  reliance  on  Huston  v. 
Buckeye  Bait  Corp.,  107  U.S.P.Q.  138  is  that  the  prin- 
ciple stated  therein  cannot  be  applied  to  a  fact  situation 
such  as  was  before  the  trial  court  in  this  case.  De- 
fendant does  not  even  accurately  extract  from  the  Hus- 
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ton  case  the  facts  about  which  it  talks  in  its  brief  at 
page  31.  Actually,  the  patents  involved  dealt  with  fish- 
ing floats — the  turning  movement  of  a  float  and  not, 
as  stated  by  defendant,  the  turning  movement  of  a  sink- 
er. 

The  facts  in  the  Huston  case,  on  the  basis  of  which 
that  trial  court  found  a  turning  movement  was  inherent 
in  a  prior  art  device  are  these.  The  inherence  was  dem- 
onstrated not  from  the  disclosure  of  the  prior  art  Olson 
patent  itself.  Rather  it  was  shown  by 

'^experiments  performed  in  the  courtroom  during 
the  trial  disclosed  that  the  float  which  is  the  subject 
of  the  Olson  patent,  No.  1,463,020,  (defendant's 
Exhibit  LL)  as  well  as  others  have  this  same 
mode  of  operation  as  claimed  for  claim  9  of  the 
patent  in  suit.  The  tests  show  that  this  turning 
movement  is  accelerated  as  the  weight  of  the  spring 
is  increased.  Other  factors,  none  of  which  are  de- 
scribed in  the  first  Huston  patent  [in  suit],  enter 
into  this  turning  operation."  107  U.S.P.Q.  at  page 
140  (Emphasis  added). 

Thus,  in  Huston,  the  court  had  before  it  courtroom 
experiments,  apparently  performed  on  Olson  floats,  dem- 
onstrating the  turning  movement,  and  others  as  well. 
Secondly,  the  patent  in  suit  itself  did  not  disclose  other 
factors  which  entered  into  the  turning  operation.  Clear- 
ly, neither  of  these  factors  is  present  in  our  case. 

First,  we  have  already  seen  why  defendant  would  not 
dare  to  bring  in  an  exemplar  of  Novotney  '403  and 
demonstrate  it  in  court  at  the  trial  of  this  action. 

On  the  second  point,  Lugash  and  only  Lugash  ever 
disclosed  to  the  art  a  platform  invertible  over  a  paral- 
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lelogram  linkage  system  and  the  factors  entering  into 
such  inversion.  As  defendant  was  forced  to  admit  to 
the  court,  Novotney  '403  is  absolutely  silent  on  any  such 
inversion  [Tr.  483,  779]. 

In  Huston,  the  trial  court  found  the  turning  move- 
ment inherent  in  the  prior  art.  107  U.S.P.Q.  141.  In 
our  case,  the  trial  court  found  inverting  of  the  platform 
not  inherent  in  Novotney  '403  [Find.  17,  R.  666].  The 
court  closely  distinguished  between  the  actual  disclosure 
of  Novotney  '403  and  defendant's  witnesses'  testimony 
thereon  when  they  examined  Novoteny  '403  for  Lugash's 
purposes,  which  purposes  are  nowhere  disclosed  in  No- 
votney. It  was  because  of  defendant's  testimony  and  not 
because  of  the  disclosure  of  Novotney  '403  that  the 
court  thought  that  any  inversion  could  be  mechanically 
possible  in  the  Novotney  device.  The  mechanical  pos- 
sibility, as  we  have  shown,  is  factually  wrong,  but  even 
if  it  were  true,  could  not,  as  a  matter  of  law,  change 
the  result  here.  Topliff  v.  Topliff,  supra,  12  S.  Ct. 
827,  828.  In  the  first  place,  there  is  absolutely  no  evi- 
dence that  any  platform  inversion  used  before  Lugash 
had  brought  about  such  result  as  that  sought  by  him 
and  in  the  second  place,  if  it  had  done  so  under  un- 
usual conditions,  accidental  results,  not  intended  and 
not  appreciated,  do  not  constitute  anticipation.  Eihel 
Process  Co.  v.  Minnesota  and  Ontario  Paper  Co.,  43 
S.  Ct.  322,  329. 
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VII. 
The  Lugash  Invention  Was  the  First  Practical 
Loader  That  Could  Be  Stored  in  an  Out-of- 
the-Way  Position  Ever  to  Come  Into  Success- 
ful Use  in  the  Trucking  Industry,  Having  the 
Advantages  of  Previously  Successful  Commer- 
cial Loaders,  but  Without  Their  Disadvantages. 
Per  se,  This  Is  a  Convincing  Demonstration 
That  the  Differences  Betv^een  the  Prior  Art 
and  the  Lugash  Claims  Are  Beyond  the  Level 
of  Ordinary  Skill  in  This  Art. 

A  &  P  Tea  Co.  v.  Supermarket  Corp.,  340  U.S. 
148,  and  Lincoln  Engineering  Co.  v.  Stewart-Warner 
Corp.,  303  U.S.  545,  are  not  apposite  here.  Indeed,  the 
defendant's  reliance  upon  these  two  cases  points  up  the 
fallacy  of  the  underlying  premise  of  its  case.  Here,  the 
Lugash  loader  is  shown  to  embrace  elements  having  an 
interdependent  functional  relationship  for  both  loading 
and  stowing  purposes.  It  begs  the  question,  and  over- 
looks the  holding  of  the  Commissioner  of  Patents  and 
the  District  Court,  to  state  merely  that  parallel  linkage 
systems  and  invertible  platforms  were  individually 
known  loader  components.  United  States  zk  Adams,  86 
S.  Ct.  708.  Defendant's  experts  admitted  that  the  com- 
bination is  novel.  Lugash's  is  the  first  practical  stowable 
loader  [Find.  8,  R.  664].  Accordingly,  the  controlling 
principle  is  that  a  new  combination  of  elements,  old  in 
themselves,  but  which  produce  a  new  and  useful  result 
entitles  the  inventor  to  the  protection  of  a  patent. 
Pnrsche  v.  Atlas  Scraper  &  Engineering  Co.  (C.A.  9. 
1962\300F.  2d467,  477. 

Nor  is  the  defendant's  contention  that  the  elements  of 
the  Lueash  combination  were  mere  substitutions  of  pre- 
existing loader  designs  supported  bv  the  prior  art.   Tf 
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that  were  so,  it  would  follow  that  the  resulting  device 
— Lugash's — would  have  equivalent  operating  character- 
istics, but  it  does  not.  The  court  below  found  [Finds. 
24,  26,  28,  R.  668,  669]  and  the  defendant's  president 
admitted  [Tr.  534-537]  that  the  Lugash  loader  has 
shown  valuable  advantages  over  liftgate  loaders,  which 
were  the  only  prior  loading  devices  for  trucks  of  any 
commercial  significance  [Find.  24,  R.  668],  while  those 
from  whom  it  is  claimed  to  have  been  copied  were  dis- 
carded. Moreover,  most  of  the  loaders  relied  upon  by 
the  defendant  were  of  a  completely  different  type — they 
were  lever-type  loaders  intended  to  tip  over  a  load  [Find. 
22,  R.  667,  668]  and  all  of  the  prior  art  loaders  relied 
on  by  defendant  are  characterized  by  total  absence  of 
functional  relationship  of  the  parts  when  not  in  use  for 
loading.  For  these  reasons,  there  cannot  be  any  equiva- 
lency. United  States  v.  Adams,  supra. 

In  large  parts,  the  foregoing  is  a  paraphrase  of  per- 
tinent language  in  the  opinion  in  United  States  v.  Adams, 
which  is  of  controlling  effect  here.  This  also  demon- 
strates two  basic  fallacies  of  defendant's  position. 

First,  the  error  of  defendant's  attempt  to  treat  Lugash 
as  if  the  mere  inversion  of  a  platform  were  the  single 
novel  feature.  Lugash's  invention  is  the  combination  and 
not  any  one  of  its  elements,  all  the  elements  of  the 
combination  being  functionally  interrelated  for  both 
loading  and  stowing  purposes.  Again  paraphrasing 
Adams,  "it  is  evident  that  (plaintiff's)  present  reliance 
upon  this  feature  was  not  the  after-thought  of  an  as- 
tute patent  trial  lawyer".  "The  findings,  approved  and 
adopted  by  the  (District  Court),  also  fully  support  this 
conclusion". 


—53— 

Second,  there  is  the  fallacy  of  defendant's  attempt- 
ing to  treat  Lugash's  claims  as  a  mere  aggregation. 
Where  the  District  Court  found  that  all  of  the  elements 
of  the  Lugash  combination  are  functionally  related  for 
both  loading  and  stowing  purposes  [Find.  8,  R.  664], 
defendant  makes  no  attempt  to  demonstrate  lack  of  sup- 
port for  these  findings — instead  defendant  resorted  to 
ridicule.  Again  paraphrasing  Adams,  "Here,  however,  the 
(Lugash  loader)  is  shown  to  embrace  elements  having  an 
interdependent  functional  relationship.  It  begs  the  ques- 
tion, and  overlooks  the  holding  of  the  Commissioner 
and  the  (District  Court)  to  state  merely  that  (parallel 
linkage  systems  and  invertible  platforms)  were  indi- 
vidually known  (loader)  components". 

Defendant  alleges  that  the  findings  do  "not  state  a 
single  reason  why  the  combinations"  of  prior  art  patents 
relied  on  by  defendant  do  not  make  Lugash's  combina- 
tion obvious  (A.  O.  B.  17).  As  a  try  at  shifting  the 
burden  of  proof  to  plaintiffs,  we  ignore  this.  The  fact 
is  that  Findings  6-8,  10,  11  and  15-23  clearly  state 
what  the  prior  art  was,  what  Lugash  did  to  improve 
upon  it,  and  the  total  absence  in  the  prior  art  of  anv 
suggestion  of  Lugash's  combination,  functions  and  re- 
sults. 

Then,  defendant  says  that  the  findings  "are  all  di- 
rected to"  sub-tests  of  commercial  success,  etc.  (A.  O.  B. 
17).  Obviously,  this  charge  of  defendant  cannot  be 
squared  with  the  presence  of  Findings  6-8,  10,  11  and 
15-23. 

Next,  defendant  charges  that  its  witnesses'  testimony 
on  obviousness  was  uncontradicted  and  was  ignored  bv 
the  trial  court  (A.  O.  B.  39-41).  The  fact  is,  that 
plaintiffs  expert  testified  that  all  of  defendants  27  prior 


—54— 

art  patents  are  silent  on  Lugash's  combination,  the  func- 
tions of  its  elements  and  results  [Tr.  879,  880]  and 
defense  counsel  never  cross-examined  him  on  the  point. 
The  court  recognized  it  was  dealing  with  conflicting 
expert  testimony  on  obviousness.  The  court  said,  ''The 
experts  are  helpful  in  these  things,  I  can  tell  you,  but 
they  naturally  are  opposed  when  it  gets  down  to  what 
is  obvious"  [Tr.  903,  lines  3-5].  Plaintiffs'  cross-exam- 
ination of  both  of  defendant's  experts  regarding,  one, 
the  scope  and  content  of  the  prior  art;  two,  the  dif- 
ferences between  the  prior  art  and  the  claims  at  issue, 
and  three,  the  level  of  ordinary  skill  in  the  pertinent 
art  are  the  subject  of  hundreds  of  pages  of  transcript 
[Tr.  493-617,  761-826].  These  three  basic  factual  in- 
quiries are  "necessary  to  a  determination  of  Section 
103 — obviousness".  Walker  v.  General  Motors  Corp., 
....  F.  2d  ....,  149  U.S.P.Q.  at  474  (C.A.  9,  1966). 
Surely,  defendant  will  not  deny  that  it  was  the  function 
of  the  trial  court  to  make  the  ultimate  finding  of  non- 
obviousness,  no  matter  what  either  side's  expert  said  on 
the  ultimate  question.  Really,  defendant's  complaint  is 
that  its  experts'  testimony  did  not  produce  conviction  in 
the  trial  court's  mind.  "Such  a  complaint  from  the  losing 
side  of  the  lawsuit  is  as  old  as  the  acceptance  of  expert 
testimony  itself".  Continental  Connector  Corp.  v.  Hous- 
ton-Fearless Corp.,  supra. 

Defendant  contends  it  is  obvious  to  combine  two  ref- 
erences in  a  way  which  defeats  the  objects  of  each  of 
the  two  reference  patents.  Defendant  contends  that  where 
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there  are  two  patents,  neither  of  which  has  the  slightest 
suggestion  of  combining  the  features  of  the  two,  a  per- 
son of  ordinary  skill  in  the  art  would  make  such  com- 
bination. The  law  is  otherwise.  Temco  Co.  v.  Apco,  275 
U.S.  319,  327,  48  S.  Ct.  170,  172,  173;  Hohhs  v. 
Beach,  180  U.S.  383;  Application  of  Bergel  (C.C.P.A. 
1961),  292  F.  2d  955,  956.  Furthermore,  there  is  no 
possible  combination  of  references  which  could  be  made 
in  this  case  which  could  achieve  Lugash's  combination 
of  elements  functioning  in  the  same  way  to  achieve  the 
same  result. 

Consider  defendant's  proposed  combination  of  Novot- 
ney  '403  and  Narvestad,  Peters  or  Jester.  Clearly,  the 
suggestion  for  such  combination  cannot  arise  out  of 
Novotney  '403  because,  as  we  have  already  pointed  out, 
that  would  entail  sacrificing  the  tailgate  function  which 
it  was  the  object  of  the  Novotney  '403  patent  to  secure. 
Equally  clear  is  the  fact  that  the  suggestion  of  inverting 
a  platform  over  a  parallelogram  linkage  system  cannot 
possibly  rise  out  of  Narvestad  et  al.  as  that  would  sacri- 
fice the  load  tipping  action  which  it  was  the  object  of 
the  Narvestad  et  al.  patents  to  secure  [Find.  22,  R.  667, 
668].  As  there  is  no  suggestion  in  either  patent  of  mak- 
ing the  proposed  combination,  they  cannot  render  the 
Lugash  combination  obvious.  Temco  v.  Apco,  supra. 
And  so  we  see  the  accuracy  of  the  trial  court's  Finding 
of  Fact  that  "the  prior  art  patents  relied  on  by  defend- 
ant, taken  alone  or  in  any  combination,  do  not  provide 
any  teaching  or  disclosure  that  can  be  considered  to  ren- 
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der  the  combination  claimed  in  the  Lugash  '227  patent 
obvious  or  apparent  to  those  skilled  in  the  art"  [Find. 
18,  R.  666,  667]. 

The  combinations  of  prior  art  argued  by  defendant 
cannot  work  because  they  would  never  achieve  Lugash's 
combination  of  an  invertible  platform  pivotally  connected 
to  the  parallel  linkage  system  and  v/ithout  interfering 
structure  that  either 

1.  Prevents  raising  the  inverted  platform  to  stowed 
away  position  (Novotney  '403,  Wood  '135) 

2.  Places  the  hinge  away  from,  not  on,  the  lifting 
arms  (Narvestad,  Novotney  '403),  or 

3.  Prevents  inversion  of  the  platform  without  dis- 
assembly of  the  lifting  arms  (Jester)  or  of  the 
platform  (Peters). 

In  these  combinations  of  prior  art,  if  one  eliminates 
the  interfering  structure  (e.g.,  Novotney  '403  yokes  8; 
Narvestad  posts  24)  to  try  to  make  the  platform  hinged 
to  the  arms  and/or  to  invert  the  platform,  the  prior 
patentees'  original  objectives  are  totally  defeated  and 
the  device  is  rendered  useless  for  loading. 

Temco  v.  Apco  is  very  much  in  point.  There,  as  here, 
there  was  involved  the  contention  of  an  infringer  that 
"it  may  be  possible  to  show  how,  by  turning  over  on  its 
back  the  specified  device,  the  torsional  spring  could  be 
made  partly  and  ineffectively  to  perform  this  function, 
but  as  described  in  this  or  other  cited  patents,  there 
is  no  suggestion  or  recommendation  of  the  arrangement 
in  Thompson's".  275  U.S.  at  page  327,  48  S.  Ct.  at 
pages  172,  173  (emphasis  added).  That  patent  in  suit 
was  upheld — as  should  be  the  Lusfash  patent  here  for 
the  first  successful  loader  of  its  kind. 
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Now,  as  the  trial  court  said  in  its  opinion,  "nor  does 
[Novotney  '403]  or  any  other  prior  art  patent  do  sub- 
stantially the  same  work  in  substantially  the  same  man- 
ner" as  Lugash  [R.  563,  lines  7-9].  And  in  discussing 
the  defendant's  proposed  combinations  of  prior  art,  the 
court  concluded  "the  fact  that  the  old  elements  had  been 
combined  in  some  examples  of  prior  art  does  not  render 
the  invention  of  Lugash  '227  obvious,  since  '227  pro- 
duced novel  and  inventive  features  over  the  prior  art" 
[R.  567,  lines  6-11].  The  point  is  that  the  fact  issues 
regarding  various  combinations  of  prior  art,  which  de- 
fendant now  proposes  to  try  in  this  court,  have  already 
been  tried  and  found  wanting.   After  trial,   the   court 
saw  and  found  that  no  possible  prior  combination  of 
prior  art  will  work  to  reach  the  results  of  Lugash  '227. 
"This  is  a  result  that  no  other  prior  invention 
had  ever  reached.  The  fact  that  the  Swift  combina- 
tion zvorked  and  gave  an  accurate  depth  measure- 
ment, while  none  of  the  prior  devices  had,  is  an 
indication   of   inventiveness.    Twentier's   Research, 
Inc.   V.   Hollister,   Inc.,   9th   Cir.,   319   F.2d   898, 
138  U.S.P.Q.  473."  (Emphasis  added). 
McCullough  Tool  Co.  v.  Well  Surveys,  Inc.,  343 
F.  2d  381  at  page  393  (C.A.  10,  1965). 

That  is  the  situation  here.  No  prior  device  ever 
worked  for  and  achieved  Lugash's  results.  "It  works. 
None  of  the  prior  devices  did.  .  .  .  This  result  is  suf- 
ficiently 'new',  'unusual'  and  'surprising  to  indicate  in- 
ventiveness [i.e.,  non-obviousness]".  (Emphasis  by 
Court). 

Twentier's  Research,  Inc.  v.  Hollister,  Inc.,  319 
F.  2d  898,  902  (C.A.  9,  1963). 
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Lugash  has  " — something  which  is  the  law  of  its 
organization  and  function,  and  raises  it  above  mere  ag- 
gregation of  elements  to  a  patentable  combination".  Dia- 
mond Rubber  Co.  v.  Consolidated  Tire  Co.,  supra,  220 
U.S.  at  442. 

Defendant  has  unconsciously  put  itself  in  a  dilemma. 
Is  it  not  anomalous  that  defendant  argues  various  com- 
binations of  prior  art  would  be  obvious  when,  also  ac- 
cording to  defendant,  the  Lugash  combination  means 
taking  a  backward  step  in  the  art?  What  defendant's 
position  really  demonstrates  is  that  Lugash  was  beyond 
the  grasp  of  the  ordinary  skill  of  the  art  at  the  time 
the  invention  was  made.  Defendant's  backward  step  ar- 
gument rather  convincingly  demonstrates  that  any  work- 
er of  ordinary  skill  would  be  deterred  from  any  in- 
vestigation into  such  a  combination  as  is  used  by  Lu- 
gash. All  prior  art  stowable  loaders  were  of  a  type  to 
tip  over  loads,  used  relatively  small  platforms,  could  not 
be  put  into  and  out  of  use  except  by  disassembly,  as- 
sembly, or  manual  manipulation  of  parts  or  the  parts 
supporting  the  platform  [Find.  20,  R.  667].  We  say 
that  these  known  disadvantages  of  old  devices  would 
naturally  discourage  the  search  for  Lugash's  invention 
by  any  worker  of  ordinary  skill  in  the  art,  and  they 
mean  non-obviousness  of  the  Lugash  invention.  United 
States  V.  Adams,  supra,  86  S.  Ct.  at  page  714. 

On  this  record,  it  is  indisputable  that,  prior  to  Lu- 
gash's conception,  nobody  in  this  art  made  the  combina- 
tion of  invertible  platforms  and  paralleloo^ram  linkaire 
systems,  to  use  our  shorthand  expression.  Defendant's 
two  experts,  both  patent-wise  men  of  skill  in  this  art. 
never  testified  that  they  actually  conceived  of  the  com- 
bination  prior  to  Lugash.   As   the   Court   found,   none 
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of  the  prior  art  relied  on  by  the  defendant,  taken  alone 
or  in  any  combination,  provided  any  suggestion  of  the 
combination  [Find.  18,  R.  667].  Thus,  the  only  evidence 
in  this  record  is  the  biased  testimony  of  defendant's 
experts  that  if,  prior  to  Lugash's  invention,  they  had 
had  the  prior  art  before  them,  then  it  would  have  been 
obvious  to  them  to  make  Lugash's  invention  or  concep- 
tion. That  clearly  does  not  rise  to  the  level  of  satisfac- 
tory proof  of  obviousness.  Such  hypothesis,  based  on 
the  biased  testimony  of  patent-wise  experts  of  long  fa- 
miliarity with  the  art,  is  "inexplicable".  Loom  Company 
V.  Higgins,  105  U.S.  580,  595.  And  if  the  Lugash  con- 
ception had  actually  entered  the  minds  of  these  experts 
prior  to  Lugash's  conception,  "would  it  not  be  a  creative 
thought  whose  presence  would  convert  the  mechanic  into 
an  inventor".  Hohhs  v.  Beach,  180  U.S.  383,  at  393. 

In  brief,  defendant  is  asking  this  court  to  invalidate 
a  valuable  patent  right  merely  on  the  basis  of  the  biased 
inferences  of  defendant's  witnesses,  and  in  the  face  of 
a  record  where  every  material  issue  of  fact  regarding 
scope  and  content  of  the  prior  art,  the  differences  be- 
tween the  prior  art  and  the  claims  at  issue,  and  the 
level  of  ordinary  skill  in  the  art  were  thoroughly  tested 
and  found  contrary  to  defendant's  position.  It  should  not 
require  citation  of  any  authority  to  point  out  that  an 
important  patent  giving  the  art  its  first  practical  stow- 
able  loader,  should  not  be  invalidated  on  any  such  tenu- 
ous basis. 
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VIII. 

Defendant  Did  Not  Copy  the  Prior  Art.  It  Deliber- 
ately Rejected  the  Prior  Art  and  Utilized 
Lugash's  Combination. 

As  Lugash's  claims  are  to  a  combination  of  function- 
ally related  elements,  it  does  defendant  no  good  to  say 
that  since  platform  inversion  is  an  old  feature,  "de- 
fendant cannot  infringe  by  using  what  is  in  the  public 
domain".  (A.  O.  B.  45).  This  argument  is  irrelevant. 

''Of  course,  an  element  is  a  part,  an  essential 
part,  of  the  combination,  and  enters  as  an  opera- 
tive agent  in  the  performance  of  its  functions.  But 
this  does  not  make  it  identical  with  the  combina- 
tion. It  may  be  novel,  patentable  of  itself,  subject 
to  its  own  special  monopoly,  or  it  may  be  free  for 
everybody's  use ;  but,  whether  free  or  not  free,  free 
when  the  combination  was  formed  (invented)  or 
become  free,  it  is  not  identical  with  the  combina- 
tion." (Emphasis  added). 

Leeds  and  Catlin  Co.  v.  Victor  Talking  Machine 
Co.,  29  S.Ct.  at  page  501. 

Now  defendant  attempts  to  characterize  itself  as  one 
who  independently  of  any  knowledge  of  the  plaintiffs' 
patents,  pieced  together  the  elements  of  the  infringing 
Folda-Lift  device.  This  is  flatly  opposed  to  all  the  evi- 
dence in  the  case,  defendant's  own  admission,  and  the 
court's  findings  [Tr.  520,  574-580,  Finds.  12,  18,  R. 
665,  667,  lines  5-6]. 

The  case  is  not  as  characterized  by  defendant.  In- 
stead, it  is  the  case  of  an  infringer  who  has  done  this 
piecing  together  only  after  he  has  seen  the  patentee's  in- 
vention and  rejected  the  prior  art   [Tr.  511-534].  This 
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in  itself  is  strong  evidence  of  "invention"  i.e.,  non- 
obviousness.  Diamond  Rubber  Co.  v.  Consolidated  Rub- 
ber Tire  Co.,  220  U.S.  428,  31  S.  Ct.  444;  L.  Ford  Car- 
tons V.  Gordon  Cartons,  Inc.,  121  F.  Supp.  363,  368,  369 
(D.C.  Md.  1954) ;  Stevenson  v.  Lamson  Corporation 
(D.C  N.D.  Cal.  1962),  210  F.  Supp.  917. 

The  doctrine  of  equivalents  operates  in  favor  of  the 
patentee  of  an  invention  consisting  of  a  combination  of 
old  ingredients  which  produce  new  and  useful  results. 
Graver  Tank  &  Manufacturing  Co.  v.  Linde  Air  Prod- 
ucts, 339  U.S.  605,  70  S.  Ct.  854,  856.  The  Lugash 
Tuk-A-Way  loader  is  of  such  novelty  and  importance  as 
to  constitute  a  distinct  step  in  the  progress  of  the  art 
and  it  went  into  immediate  and  extensive  use.  "Its 
claims  are  therefore  entitled  to  a  fairly  liberal  construc- 
tion". Letson  v.  Alaska  Packers  Association  (C.A.  9, 
1904),  120  F.R.  129,  at  page  140.  But  even  without 
such  liberal  construction,  it  is  well  settled  that  immate- 
rial variations  between  a  patent  and  an  accused  device 
do  not  avoid  infringement  and  that  is  the  case  here. 
Cobbs  V.  Wisconsin  Power  &  Light  Co.,  250  F.  2d  100, 
109  (C.A.  7,  1957);  Georgia  Pacific  Corp.  v.  United 
States  Plywood  Corp.,  258  F.  2d  124,  139  (C.A.  2, 
1958). 

In  the  first  place,  Lugash's  claims  are  not  limited  as 
regards  the  precise  location  of  the  lifting  linkages  with 
respect  to  the  platform.  The  presence  of  the  phrase  "ad- 
jacent each  side  of  said  platform"  in  claim  8,  for  exam- 
ple, is  not  limited  to  linkage  systems  precisely  inside  or 
on  or  outside  of  the  extreme  opposite  ends  of  the  plat- 
form. Such  arrangements  are  equivalents  in  the  art, 
as  shown  by  defendant's  failure  to  make  any  such  dis- 
crimination when  arguing  prior  patents.  Viewed  differ- 
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ently,  the  addition  of  sideward  extensions  of  the  platform 
without  in  any  way  altering  the  function  and  result  of 
the  parts  of  the  mechanism  clearly  cannot  avoid  in- 
fringement. Neff  V.  Cohu,  298  F.  2d  82. 

Inverting  the  platform  to  "superposed  position  on 
said  linkage  system"  is  all  that  is  required  by  claim  8. 
The  contact  between  the  Folda-Lift  platform  and  the 
cylinder  casing  is  at  the  same  location  relative  to  the 
linkage  systems  as  in  the  patented  device,  to  achieve  the 
same  result  as  in  Lugash,  i.e.,  to  permit  the  inverted 
platform  to  be  carried  by  the  linkage  systems  and  power 
means  to  the  raised  stowed  away  position  under  the 
truck  bed  without  in  any  way  interfering  with  the  func- 
tion of  any  of  the  parts.  Defendant's  position  here  is 
like  the  rejected  contention  of  the  infringer  in  Bianchi 
V.  Barili  (C.A.  9,  1948),  168  F.  2d  793,  at  page  799. 

Defendant's  arrangement  risks  damage  to  the  power 
cylinder  when  the  platform  is  dropped  onto  it  in  the 
process  of  inversion.  But  this  risky  disguise  does  not 
aid  defendant.  One  does  not  avoid  infringement  by  fol- 
lowing the  teachings  of  a  patent  imperfectly  or  by  con- 
structing a  device  that  does  not  function  as  well  as  the 
patented  structure.  ".  .  .  Defendants  therefore  cannot 
escape  infringement  by  adding  to  or  taking  from  the 
patented  device  by  changing  its  form,  or  even  by  mak- 
ing it  somewhat  more  or  less  efficient,  while  they  re- 
tain its  principle  and  mode  of  operation  and  attain  its 
results  by  the  use  of  the  same  or  equivalent  mechanical 
means".  Angelus  Sanitary  Can  Machinery  Co.  v.  Wilson 
(C.A.  9,  1925),  7  F.  2d  314,  at  page  318.  Lugash  claim 
1,  calls  for  a  stop  means  against  which  the  platform 
may  be  swung  to  overlie  the  linkage  systems.  The  de- 
fendant uses  the  power  cylinder  as  such  stop  means. 
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But,  one  does  not  escape  infringement  by  providing  a 
single  element  which  fully  responds  to  a  plurality  of  ele- 
ments in  the  patent".  Hydraulic  Press  Manufacture  Co. 
V.  Williams,  White  &  Co.,  165  F.  2d  489,  at  page  492 
(CA.  7,  1947). 

Defendant  claims  that  in  some  models  of  its  Folda- 
Lift  loader  "the  ramping  gate  links  do  not  produce  the 
so-called  level  ride'  platform".  (A.  O.  B.  50).  The  testi- 
mony of  defendant's  president  destroys  this  line  of  ar- 
gument. He  admitted  that  both  ramping  and  non-ramp- 
ing linkages  are  parallelogram  linkages.  [Tr.  611,  Hne  5; 
612,  line  6]  and  that  the  function  of  these  linkages  is 
to  keep  the  platform  level  so  loads  would  not  be  tipped 
over  [Tr.  553,  lines  1-8].  What  defense  counsel  is  try- 
ing to  do  is  to  make  a  3/16  inch  difference  [Ex.  8,  pp. 
81-83]  into  a  non-equivalence  in  the  face  of  admissions 
of  equivalency. 

Finally,  we  get  to  the  contention  that  the  difference 
between  defendant's  prior  conventional  tailgate  loader 
and  its  infringing  Folda-Lif t  is  a  mere  matter  of  degree. 
(A.  O.  B.  46-47).  Here,  defendant  would  have  us  be- 
lieve that  defendant's  Folda-Lift,  which  is  a  combina- 
tion of  functionally  related  elements,  all  of  which  are 
active  for  both  loading  and  stowing  purposes,  is  differ- 
ent merely  in  degree  from  its  prior  tailgate  loader,  in 
which  such  functions  and  results  of  the  parts  are  im- 
possible, as  admitted  by  defendant's  president.  Thus, 
in  the  infringing  Folda-Lift  device,  when  the  arms  are 
lowered,  the  platform  can  be  inverted  to  superposed  po- 
sition over  the  linkage  systems.  By  contrast,  when  the 
tailgate  platform  of  the  defendant's  prior  E.B.  tailgate 
loader  is  in  lowered  position,  it  is  impossible  to  lift 
or  pivot  the  platform  through  any  degree  of  movement 
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[Tr.  595,  line  16;  596,  line  19].  Defendant  had  to  pro- 
vide a  different  platform,  had  to  provide  a  different 
body  spacer,  and  had  to  provide  a  different  location  of 
hydraulic  lines  and  fittings  [Tr.  602,  line  12;  604,  line 
14],  the  net  result  of  which  is  to  absolutely  prevent  co- 
action  of  the  parts  to  serve  as  a  tailgate  and  to  allow 
the  parts  to  serve  as  a  Tuk-A-Way  loader,  a  function 
which  the  parts  never  had  before. 

A  tailgate  loader,  and  a  Tuk-A-Way  loader  are  mu- 
tually exclusive  concepts  involving  different  arrange- 
ments of  parts.  This  was  abundantly  clear  to  the  trial 
court  as  a  result  of  demonstration  of  prior  tailgate  load- 
ers, commercial  exemplars  of  the  plaintiffs'  loaders,  and 
a  model  of  the  defendant's  infringing  loader  [Tr.  852, 
et  seq.\.  Defendant  gives  no  credit  to  the  opportunity 
of  the  trial  court  to  appraise  this  evidence  and  the  exper- 
tise of  the  testimonies  thereon.  To  defendant's  counsel, 
mutually  exclusive  devices  are  mere  differencs  in  de- 
gree rather  than  kind. 

IX. 

Penalties    for    Patent    Mismarking    Cannot    Be 
Imposed  on  the  Mere  Basis  of  a  Presumption. 

Plaintiffs'  manufacture  and  sell  a  large  number  of 
different  models  of  the  patented  Tuk-A-Way  loader 
[Tr.  303,  line  19-304,  Hne  10],  which  are  constructed 
and  operate  in  accordance  with  the  teachings  of  Lugash 
'227  [Find.  9,  R.  664,  665].  After  the  issuance  of 
the  second  Lugash  patent  '196,  certain  models  of  the 
Tuk-A-Way  loaders  carried  both  patent  numbers,  al- 
though they  were  not  of  a  unitary  construction  as  re- 
quired by  the  claims  of  the  second  patent.  These  are 
the  H-23  model  and  a  power  take-off  model,  the  latter 
model  constituting  less  than  1%  of  the  plaintiff's  busi- 
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ness  [Find.  Z7 ,  R.  672].  Regarding  the  H-23,  defense 
counsel  summarized  the  evidence  as  follows : 

"There  was  nothing  to  show  whether  there  were 
a  lot  of  sales  or  no  sales  as  to  that."  [Tr.  931, 
lines  14,  15]. 

Thus,  the  great  majority  or  almost  all  of  the  plaintiffs' 
sales  were  of  Tuk-A-Way  loaders  properly  displaying 
the  numbers  of  both  Lugash  patents. 

The  court  found  that  the  mismarking  of  the  two  mod- 
els of  plaintiffs'  loaders  was  an  innocent  mistake  [Find. 
38,  R.  673].  Defendant  argues  that  "no  evidence  was 
presented  by  plaintiffs  attempting  to  show  that  the  mis- 
marking  was  innocent".  (A.  O.  B.  52).  Defendant's 
contention  can  only  be  accepted  by  ignoring  the  bare  re- 
cital of  facts  stated  above  regarding  the  relative  vol- 
ume of  sales  of  mismarked  and  correctly  marked  loaders. 
Additionally,  defendant  gives  no  weight  to  the  fact  that 
the  court  itself  questioned  the  plaintiffs'  witness,  Mur- 
ray Lugash,  relative  to  the  issue  and  circumstances  sur- 
rounding the  placing  of  both  patent  numbers  on  the 
certain  models  of  the  plaintiffs'  devices.  He  was  the 
person  who  arranged  for  the  making  of  the  tags  with 
both  patent  numbers  of  them  [Tr.  306,  line  16;  Tr.  307, 
line  11].  As  he  testified,  these  patent  numbers  were 
used  on  Tuk-A-Way  loaders  upon  advice  of  counsel  and 
with  the  intent  of  publicizing  their  patent  numbers  [Tr. 
307,  Hues  5-10,  319,  lines  10-18].  Plainly,  defendant 
is  attempting  to  deny  the  right  of  the  trial  court  to 
make  reasonable  inferences  from  the  sum  of  the  evi- 
dence before  it  and,  more  importantly,  the  inferences  to 
be  drawn  from  the  demeanor  of  the  witness  before  the 
court. 

Now  the  statute.  35  U.S.C.  292,  prohibits  the  false 
marking  of  "an  unpatented  article".   Here,  all  articles 
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were  properly  marked  with  the  first  Lugash  patent 
number.  In  practical  effect,  what  we  have  here  is  a 
situation  in  which  a  minimal  number  of  the  total  sales 
of  plaintiffs  bear  both  patent  numbers,  as  a  result  of 
innocent  mistake.  Now,  the  common  practice  of  marking- 
a  patented  article  with  the  words  "Manufactured  under 
one  or  more  of  the  following  patents  ..."  in  a  situa- 
tion where  not  all  of  the  listed  patent  numbers  are  ap- 
plicable to  the  article  so  marked,  is  not  a  misuse  of  the 
patent  numbers.  S perry  Products,  Inc.  v.  Aluminum 
Co.  of  America  (B.C.  Ohio,  1959),  171  F.  Supp.  901. 
Aff'd.  285  F.  2d  911,  at  page  927. 

Plaintiffs'  position  is  that,  without  more,  a  mistake 
in  patent  marking  constitutes  violation  of  the  statute. 
However,  this  ignores  the  specific  language  of  the  stat- 
ute that  this  must  be  "for  the  purpose  of  deceiving 
the  public".  Obviously,  to  prevail  defendant  must  es- 
tablish more  than  mere  mismarking.  It  must  also  pre- 
sent evidence  of  a  purpose  to  deceive  the  public  and  the 
record  is  totally  lacking  in  any  such  evidence.  The  pre- 
sumption of  Krieger  v.  Colby,  106  F.  Supp.  124,  relied 
on  by  defendant,  cannot  here  take  the  place  of  evidence 
which  would  reasonably  support  a  conclusion  of  deceit, 
for  such  result  would  have  the  effect  of  reading  out 
the  statutory  requirement  of  a  showing  of  a  "purpose  of 
deceiving  the  public".  On  the  whole  evidence,  the  pre- 
sumption of  Krieger  v.  Colby  evaporates  in  the  circum- 
stances of  this  case.  The  evidence  showed  minimal  sales 
of  mismarked  articles,  the  mismarking  occurring  as  a 
result  of  mistake.  That  this  is  an  accurate  appraisal  of 
the  circumstances  before  the  court  is  plain  from  the 
two  pages  of  its  opinion  devoted  to  this  subject  [R. 
571,  line  2-573,  line  2]. 
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Conclusion. 

As  is  conceded  by  defendant,  the  matters  involved 
liere  require,  and  in  the  trial  court  they  received,  expert 
clarification.  Further,  the  whole  record  is  fairly  formi- 
dable in  quantity.  This  body  of  proof,  presenting  mate- 
rial and  disputed  questions  of  fact,  has  no  other  elucida- 
tion in  defendant's  brief  than  the  arguments  of  counsel, 
which  arguments,  as  we  have  shown,  have  no  factual 
basis  on  the  evidence  as  a  whole.  This  is  the  posture  of 
defendant  and  the  basis  on  which  it  asks  this  court  to 
reverse  the  trial  court.  It  should  not  be  done,  heeds 
and  Catlin  Co.  v.  Victor  Talking  Machine  Co.,  29  S. 
Ct.  495,  497. 

A  thorough  examination  of  the  whole  record  will  pro- 
duce a  satisfying  conviction  that  the  trial  court  was 
correct  in  its  judgment.  This  conviction  should  be  rein- 
forced as  many  important  elements  of  plaintiffs'  case 
were  made  out  by  cross-examination  of  defendant's  wit- 
nesses, drawing  out  admissions  which  directly  impeach 
many  of  the  assertions  made  by  defense  counsel  in  its 
opening  brief. 

There  was  the  claim  of  ''irrefutable"  anticipation 
where  both  defendant's  experts  admitted  that  there  was 
none.  There  was  the  claim  of  the  dropleaf  tailgate  going 
"beneath"  the  bed  of  the  truck,  based  on  exhibits  ad- 
mitted not  to  be  prior  art,  and  on  a  record  where  it 
was  made  clear  from  defendant's  witnesses  that  the  plat- 
form could  not  go  "beneath"  the  bed  of  the  truck.  There 
was  the  claim  that  the  Lugash  invention  is  "useless", 
when  in  fact,  the  defendant  sold  over  half  a  million 
dollars  worth  of  said  useless  loaders  and  is  still  selling 
them,  subject  to  a  supersedeas  bond.  We  submit,  plain- 
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tiffs'  case  is  a  strong  case.  Eibel  Process  Co.  v.  Min- 
nesota &  Ontario  Paper  Co.,  43  S.  Ct.  322,  324. 

Lugash  has  given  this  art  its  first  practical  stowable 
power  loader.  Lugash's  Tuk-A-Way  loader  has  been 
shown  to  possess  very  important  advantages  over  all 
previously  available  devices.  Defendant's  patentwise 
president  was  forced  to  admit  the  importance  of  these 
advantages  over  all  previous  commercially  available  load- 
ers, including  the  dropleaf  tailgate. 

Lugash's  loader  is  a  combination  of  functionally  re- 
lated elements  operating  both  for  loading  and  stowing 
purposes.  While  defendant's  counsel  ridicules  the  func- 
tions of  the  elements  for  stowing  purposes,  saying  it  is 
all  useless,  there  remains  the  undisputed  fact  of  defend- 
ant's "conversion"  of  its  tailgate  loaders  to  manufac- 
ture the  infringing  Folda-Lift,  incorporating  Lugash's 
combination  of  elements  functionally  related  for  loading 
purposes  and  now  also  functionally  related  for  stowing 
purposes  and  with  the  consequence  of  rendering  the  re- 
sulting infringing  device  useless  as  a  tailgate.  There  can 
be  no  better  demonstration  of  the  great  practical  utility 
of  Lugash's  patent  and  of  its  non-obviousness  to  a  prior 
art  that  was  obsessed  with  tailgates.  Grant  Tire  Co.  v. 
Consolidated  Rubber  Tire  Co.,  supra. 

We  respectfully  submit  that  the  trial  court's  judgment 
in  this  case,  arrived  at  after  a  lengthy  trial  and  a  care- 
ful basic  factual  inquiry  into  the  facts  on  which  the 
case  turns,  should  be  affirmed. 

FULWIDER,  PaTTON,  RiEBER, 

Lee  &  Utecht, 
Robert  W.  Fulwider, 
Frederick  E.  Mueller, 

Attorneys  for  Appellees  and 
Cross-Appellants. 
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Certificate. 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Frederick  E.  Mueller 
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No.  20267 
IN  THE 


United  States  Coui^t  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Santa  Anita  Mfg.  Corp.,  a  California  corporation, 

Appellant, 
vs. 

Max  J.  LuGASH  and  Maxon  Industries,  Inc.,  a  Cali- 
fornia corporation, 

A ppellecs- Cross  A ppellants, 

vs. 

Santa  Anita  Mfg.  Corp.,  a  California  corporation. 

Cross  Appellee. 


APPELLANT'S  REPLY  BRIEF. 


INTRODUCTION. 

Defendant  (appellant)  has  not  and  does  not  assert 
that  the  district  court  erred  in  every  finding  as  rep- 
resented by  plaintiffs  (Ans.  Br.  of  App.,  p.  1).  The 
district  court  actually  made  basic  findings  of  fact 
favorable  to  defendant  which  compel  a  holding  of 
invalidity  for  Lugash  '227  as  a  matter  of  law.  It 
was  and  is  defendant's  position  that  that  structure 
defined  in  the  Lugash  '227  apparatus  claims  is  fully 
found  in  the  old  (1940)  loader  of  Novotney  '403  in- 
cluding the  only  alleged  new  element  in  the  claims, 
i.e.  "hinge  means  permitting  inversion  of  the  plat- 
form". Also,  that  the  prior  Narvestad,  Peters  and 
Jester  patents  specifically  solve  the  same  dock  load- 
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ing  problem  faced  by  Lugash  in  the  identical  manner 
by  folding  the  loading  platform  about  hinge  means 
and  storing  it  up  under  the  truck  bed  in  an  out-of- 
the-way  position. 

The  district  court  agreed  with  defendant  in  find- 
ing that  the  Novotney  '403  loader  platform  can  be  in- 
verted over  the  lifting  arms  [Find.  16,  Vol.  I-B,  p. 
666].  It  correctly  found  that  each  of  the  Narvestad, 
Peters  and  Jester  patents  disclose  the  folding  or  inverting 
of  a  platform  by  its  hinge  means  over  the  lifting 
arms  into  an  inverted  out-of-the-way  position  [Find. 
19,  Vol.  I-B,  p.  667].  It  is  therefore  principally  the 
trial  court's  error  in  applying  the  law  and  its  inter- 
pretation of  the  legal  effect  of  basic  fact  findings 
that  are  carefully  specified  by  defendant  in  its  Ap- 
pellant's Opening  Brief  (pp.  10-15). 

Each  of  defendant's  specification  of  error  paragraphs 
states  a  single  error  in  the  topical  sentence  with  further 
particularities  of  the  error  set  out  thereafter.  Plain- 
tiffs' bitter  attack  upon  defendant's  brief  (Ans.  Br.  of 
App.  pp.  2-3)  is  wholly  unwarranted.  Defendant's  en- 
tire brief  is  shorter  than  the  objectionalbe  fifty-six  page 
statement  of  the  case  in  Thys  Co.  v.  Anglo-California 
National  Bank,  219  F.  2d  131,  132  (C.A.  9,  1955), 
referred  to  by  plaintiffs.  Certainly  this  court  does  not 
want  uninformative  ultimate  conclusions  or  mere  dis- 
gruntled objections  (as  in  the  Op.  Br.  of  Cross  Appel- 
lants, pp.  10,  11)  : 

"Assignment  3  is:  'That  the  evidence  was  and 

is  insufficient  to  justify  or  support  the  verdict  of 

the    jury    and/or    the    judgment.'    This    is    not    a 

proper  or  sufficient  assignment  of  error  *  *  *" 

Mutual  Life  Insurance  Co.  v.  Wells  Fargo  Bank 

&  Un-ion  Trust  Co.,  86  F.  2d  585   (C.A.  5, 

1936). 
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THE  LUGASH  '227  COMBINATION 
IS  FOUND  IN  NOVOTNEY  '403. 

In  their  anxiety  to  rebut  the  devastating  effect  of 
the  anticipatory  prior  art  Novotney  patent,  plaintiffs 
have  completely  misrepresented  and  falsified  in  every 
statement  made  thereon  in  their  brief  with  the  single 
exception  of  argumentatively  admitting  that  the  trial 
court  found  that  the  platform  9  of  Novotney  could  be 
folded  back  over  the  lifting  arms,  as  shown  in  defend- 
ant's Exhibits  AM-1  and  2  (Ans.  Br.  of  App.  pp.  7-9, 
pp.  39-44). 

The  first  outright  misrepresentation  of  Novotney 
'403  by  plaintiffs  is  on  the  trial  testimony  of  Mr. 
Gabriel,  stating  that  he  "admitted"  that  no  prior  art 
patent  shoves  the  combination  of  parallel  linkage  sys- 
tems and  invertible  platform.  Plaintiffs  repeat  this 
falsity  through  their  brief  (Ans.  Br.  of  App.,  pp.  3-4, 
7;  39).  pointing  to  pages  786-787  of  the  transcript. 
Plaintiffs  deliberately  conceal  the  fact  that  the  entire 
line  of  questioning  referred  to  and  the  answers  given 
were  "apart  from  Novotney"  (Vol.  Ill,  p.  784). 

''Apart  from  Novotney,  which  we  have  covered, 
'403,  is  there  any  prior  patent  in  Exhibit  C  or 
Exihibit  D  which  shows  a  platform  zuhich  is  ifir- 
verted  over  a  parallel  rule  linkage  system  ? 

"A.  No,  there  is  no  patent  in  these  two  books 
other  than  Novotney  that  would  show  a  platform 
over  a  parallel  rule  linkage  system  per  se. 

Q.  All  right.  A.  There  are  three  that  we 
have  pointed  out;  Peters,  Jester  and  Narvestad, 
which  show  a  platform  inverted  over  a  linkage  sys- 
tem, which  would  be  the  equivalent  of  a  parallel 


rule  system  in  this  art,  and  there  are  platforms  that 
swing  under  and  .  .  ."  (Vol.  Ill,  pp.  784-785, 
Emphasis  added). 

There  is  no  admission  as  improperly  asserted  by  plain- 
tiffs. Novotney  '403  discloses  the  Lugash  '227  combina- 
tion exactly.  The  overwhelming  weight  of  Mr.  Gabriel's 
testimony  on  the  anticipatory  effect  of  Novotney  '403 
(Vol.  I-A,  pp.  268-275;  Vol.  Ill,  pp.  703-714)  was 
never  refuted  by  plaintiffs. 

DEFENDANT'S  EXHIBITS  AM-1  AND  2  COR- 
RECTLY ILLUSTRATE  THE  FOLDING 
OF  THE  NOVOTNEY  '403  PLATFORM 
FOUND  BY  THE  TRIAL  COURT. 

Plaintiffs  are  forced  to  attack  the  Exhibits  AM-1 
and  2  indirectly  on  fabricated  issues  because  they 
have  not  and  can  not  answer  the  compelling  logic 
of  the  exhibits  and  Mr.  Gabriel's  testimony  on  the 
merits.  The  first  figure  under  the  heading  Novotney 
on  each  of  Exhibits  AM-1  and  2  is  Figure  1  of  the 
Novotney  patent  with  irrelevant  part  numbers  re- 
moved and  relevant  parts  colored  for  clarity.  The 
second  figure  under  the  Novotney  heading  is  a  rep- 
resentation of  the  Novotney  structure  illustrating 
Mr.  Gabriel's  testimony  that  the  platform  can  be 
folded  over  the  lifting  arms  to  obtain  the  identical 
result  of  Lugash  '227.  It  was  clearly  presented  to 
and  accepted  by  the  trial  court  as  such,  the  court 
stating: 

"THE  COURT:  He  was  merely  trying  to 
demonstrate  how  it  could  be  folded  over."  (Vol. 
Ill,  p.  751). 

"THE  COURT:  As  far  as  I  am  concerned 
they  are  illustrative  of  the  fact  that  this  plat- 
form can  fold  over."  (Vol.  HI,  p.  752). 


PLAINTIFFS  FAILED  TO  SHOW  THAT  THE 
NOVOTNEY  PLATFORM  CANNOT  BE 
FOLDED  BECAUSE  OF  STRUCTURAL 
DIMENSIONS. 

It  was  obvious  to  both  Messrs.  Vogel  and  Gabriel 
that  the  Novotney  platform  9  can  be  folded  "clear 
over"  without  modification  (Vogel,  Vol.  Ill,  pp.  699- 
700,  777-77^).  Plaintiffs  offered  no  direct  testimony 
by  Mr.  Comstock  on  Novotney  at  the  trial  (Vol.  Ill, 
pp.  867-881)  beyond  the  pre-trial  mere  general  denial 
of  folding  in  Novotney  (Vol.  I- A,  p.  206).  At  trial, 
under  cross-examination,  Mr.  Comstock  argued  that 
if  the  platform  lugs  mounting  the  platform  9  to  the 
yoke  member  8  had  a  certain  contour  and  //  the  plat- 
form 9  were  "substantially  longer  than  it  is  shown 
here"  (Vol.  Ill,  p.  894),  it  could  not  be  folded  over 
the  Hfting  arms.  The  trial  court  rejected  Mr.  Comstock's 
conjecture  on  what  would  happen  //  certain  modifica- 
tions were  made  in  the  patent  disclosure. 

Plaintiffs'  argument  that  the  Novotney  platform 
can  not  be  folded  because  it  would  hit  the  truck  bed 
D  (Ans.  Br.  of  App.,  pp.  45-50)  was  also  lost  at  the 
trial.  Mr.  Comstock  asserted  that  if  the  Novotney 
'403  platform  was  to  fold  up,  it  could  be  no  more 
than  "possibly  24  inches,  which  I  think  is  still 
smaller  than  would  be  practical"  (Vol.  Ill,  p.  896) 
and  that  30  inches  would  be  standard  (Vol.  Ill,  p. 
897).  But  Mr.  Comstock  was  confusing  the  platform 
length  with  the  lifting  arm  length  of  30  inches.  He 
admitted  his  confusion  and  changed  his  answer  to 
state  that  a  22  inch  platform  was  the  average  (Vol. 
Ill,  pp.  897-898).  Thus,  according  to  plaintiffs'  own 
expert,   an  average  platform   of  22  inches   could   be 
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easily  folded  up  in  the  Novotney  loader,  there  being 
a  full  24  inches  of  platform  clearance. 

After  having  rested  their  case,  plaintiffs  realized 
their  failure  to  show  that  the  Novotney  platform  would 
not  fold  up  under  the  truck  bed  as  convincingly  shown 
by  defendant's  witnesses  and  exhibits.  They  therefore 
connected  a  false  argument  on  an  exhibit  attached  to 
their  trial  brief  which  was  prepared  after  trial,  which 
is  not  part  of  the  evidence  and  was  never  subject  to 
cross-examination.  It  is  not  evidence  and  cannot  be  con- 
sidered as  such.  Plaintiffs  have  devoted  almost  an  en- 
tire page  of  their  brief  (Ans,  Br.  of  App.  p.  42)  argu- 
ing that  red  dotted  lines  placed  on  the  exhibit  ex- 
trajudicially by  plaintiffs'  counsel  evidence  plaintiffs' 
post  trial  contention  that  the  Novotney  '403  platform 
can  not  fold.  Plaintiffs'  false  exhibit  and  over  reach- 
ing argument  thereon  should  be  completely  disregarded 
by  this  court.  The  trial  court  correctly  found  that  the 
platform  9  can  be  folded,  as  illustrated  in  Exhibits 
AM-1  and  2.  Your  Honors  can  easily  see  how  each  and 
every  feature,  structure  and  result  of  Lugash  '227  is 
found  in  Novotney  '403  by  reading  the  claim  language 
set  out  therein  on  the  similarly  colored  parts  in  both 
Lugash  '227  and  Novotney  '403  illustrations  in  these 
Exhibits  AM-1  and  2. 

Powered  Raising  of  the  Inverted  Novotney  '403 
Platform  Is  Conceded. 

Plaintiffs  do  not  argue  that  the  power  means  of 
Novotney  can  not  be  used  to  raise  the  parallelogram 
lifting  arms  with  the  platform  inverted  thereon. 
They  only  contend  that  such  powered  raising  would 
not  be  "fully"  up  under  the  truck  bed  (Ans.  Br.  of 
App.,  pp.  8,  45-48).  The  functions  of  a  power  means 


and  of  a  parallelogram  linkage  system  as  active  ele- 
ments in  both  ''stowing  and  loading  operations" 
(Ans.  Br.  of  App.  pp.  5-7)  are  thus  conceded  after  the 
Novotney  '403  platform  is  inverted  (a  suggestion 
clearly  taught  by  each  of  Narvestad,  Peters  and 
Jester). 

Plaintiffs'  only  argument  against  full  raising  of  the 
inverted  platform  by  the  power  means  is  based  upon 
the  contention  that  the  inverted  platform,  in  hitting 
up  under  the  truck  bed,  would  prevent  the  yokes  8  of 
Novotney  from  entering  "under  the  bed  of  the  truck" 
(Ans.  Br.  of  App.  p.  45).  Apart  from  the  fact  that 
the  Novotney  '403  platform  would  have  by  then  been 
stored  out-of-the-way,  obtaining  the  Lugash  '227  re- 
sult, the  yoke  or  platform  support  member  50  of  Lu- 
gash '227  does  not  enter  up  under  the  truck  bed  either. 
As  seen  in  Fig.  1  of  Exhibit  1  (or  p.  1,  Appx.  C,  App. 
Op.  Br.)  the  Lugash  yoke  number  50  is  placed  out- 
side the  rear  end  of  the  truck  bed  B'  under  an  un- 
claimed flange  element,  flange  6V. 

The  unclaimed  body  spacer  or  flange  6V  protects  the 
portion  of  the  '227  loader  extending  out  rearwardly 
of  the  truck  bed  from  heavy  fork  lift  trucks  which 
would  otherwise  have  to  ride  thereon  during  dock  load- 
ing (Vol.  in,  pp.  316-317).  It  is  this  flange  6V  which 
prevents  the  '227  platform  from  being  raised  into  a 
tailgate  position  when  the  loader  is  elevated. 

No  modification  of  Novotney  need  be  made  to  raise 
the  platform  up  under  the  truck  bed  until  it  hits  the 
underside  thereof  in  a  stored  position.  If  any  portion 
of  the  loader,  such  as  yokes  8,  protrude  outwardly  of 
the  truck  bed,  a  simple  unclaimed  and  obvious  flange 
6V  could   be  used.    It  would   be   unnecessary   however 
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in  view  of  the  common  practice  of  using  dock  plates 
or  ramps  to  bridge  the  gap  between  the  open  end  of 
the  truck  body  and  the  dock  as  demonstrated  by  plain- 
tiffs during  the  trial  with  the  plaintiffs'  Tuk-A-Way 
loaders  (Vol.  Ill,  p.  856). 

THE  OLD  NOVOTNEY  '403  LOADER  STRUC- 
TURE CAN  NOT  BE  REPATENTED  BE- 
CAUSE OF  A  SUPPOSED  NEW  METHOD 
OF  OPERATING  THE  OLD  STRUCTURE. 

The  trial  court  refused  to  hold  Lugash  '227  invalid 
over  Novotney  '403  because  it  did  not  believe  the  fold- 
ing of  the  platform  was  "necessary  as  a  part  of  the 
manipulation"  of  the  Novotney  loader  (Vol.  Ill,  p. 
948).  The  plaintiffs'  cases  supposedly  supporting  such 
a  requirement  in  a  prior  art  device  (Ans.  Br.  of  App. 
p.  43)  actually  only  deal  with  the  definition  of  "in- 
herency" required  to  support  a  claim  before  the  patent 
office  when  rejected  on  the  applicant's  own  insuffi- 
cient disclosure.  This  is  not  the  test  for  patentability 
over  the  prior  art  disclosure  of  another. 

Plaintiffs  did  not  distinguish  the  holding  in  Huston  v. 
Buckeye  Bait  Corp.,  107  U.S.P.O.  138  arguing  the 
construction  of  the  device  (it  was  actually  a  com- 
bination of  a  weight  and  sinker  acting  on  opposite 
sides  of  a  cork)  and  pointing  out  that  tests  v^ere  con- 
ducted by  expert  witnesses  before  that  court.  Such 
test,  unnecessary  in  this  case,  could  not  in  fact  have 
been  conducted  on  the  old  (1940)  Novotney  '403  loader 
which  was  not  nozv  commercially  available  and  which 
was  not  one  of  the  Novotney  loaders  which  defend- 
ant's president  had  seen  (Vogel,  Vol.  HI,  p.  60).  But, 
as  plaintiffs  now  admit  on  this  appeal,  the  district 
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court  below  accepted  defendant's  experts  testimony 
on  Novotney  '403  in  finding  it  would  fold.  But  must 
it  have  been  a  necessary  manipulation  in  Novotney 
to  anticipate? 

The  actual  manipulation  of  a  prior  device  in  the 
same  manner  may  be  necessary  to  anticipate  a 
method  or  process  claim.  But  plaintiffs'  patent  at- 
tempts to  monopolize  a  structure.  The  '227  claims  do 
not  require  that  the  platform  be  folded,  but  only  that 
it  be  pivoted  on  hinge  means  permitting  inversion. 
As  readily  seen  from  defendant's  Exhibits  AM-1  and 
2,  the  Lugash  '227  claims  actually  define  only  the 
old  structure  of  Novotney  with  hinge  means  permit- 
ting inversion  of  the  platform. 

"An  old  mechanism  fully  capable  of  a  use  not  then 
observed,  anticipates  a  later  patent  for  the  appli- 
cation of  that  means  to  the  new  use". 

Mathezvs  Conveyor  Co.  v.  Palmer-Bee  Co.,  135 
F.  2d  73,  89  (6th  Cir.,  1943). 

The  applicability  of  the  Mathews  case  (and  the  fol- 
lowing line  of  cases  relied  upon  by  defendant  in  its 
App.  Op.  Br.  pp.  32  and  33)  was  not  refuted  by  plain- 
tiffs. 

Similarly : 

"The  trial  judge  found  that  the  claimed  're- 
sharpening'  would  occur  equally  with  the  Jeffrey 
1909  machine  if  it  were  reversed  frequently,  in 
accordance  with  Battey's  teachings.  Thus,  even 
if  we  assume  that  the  so-called  'resharpening' 
effect  was  unknown  in  the  prior  art  and  that  its 
discovery  by  Battey  rises  to  the  dignity  of  in- 


—10— 

vention,  nevertheless  Battey's  only  discovery 
was  a  new  manner  of  using  an  old  machine. 

Such  a  discovery  is  clearly  not  patentable.  Mathews 
Conveyor  Co.  v.  Palmer-Bee  Co.,  6  Cir.,  1943, 
135  F.2d  73,  89."  (Emphasis  added) 

Pemisylvania  Crusher  Co.  v.  Bethlehem  Steel  Co., 
193  F.  2d  445,  449-450  (3rd  Cir.,  1951). 

Lugash  '227  is  at  best  merely  such  a  discovery  of 
a  "new  manner  of  using  an  old  machine."  Further- 
more, the  folding  concept  of  Lugash  '227  was  not 
"unknown"  in  the  art  but  is  admittedly  suggested 
by  each  of  the  prior  art  Narvestad,  Peters  and  Jester 
patents  [Find.  19,  Vol.  I-B,  p.  667]. 

THERE  ARE  NO  DIFFERENCES  BETWEEN 
LUGASH  '227  AND  THE  COMBINED 
STATE  OF  THE  ART. 

Plaintiffs  do  not  attempt  to  answer  defendant's 
contention  that  the  Findings  fail  to  advise  this  court 
of  any  differences  between  Lugash  '227  and  the  com- 
bined state  of  the  art,  such  as  Narvestad  and  Novot- 
ney,  but  chose  to  "ignore  this"  (Ans.  Br.  of  App.,  p. 
53).  Neither  do  plaintiffs  advise  this  court  of  any 
place  in  the  trial  record  where  any  such  differences 
were  testified  to.  They  only  argue  that  defendant's 
witnesses  were  extensively  cross-examined  and  that 
their  witness  testified  to  the  contrary  (Ans.  Br.  of 
App.  pp.  3,  53-59).  The  record  is  to  the  contrary.  For 
example,  defendant's  president,  Mr.  Vogel,  testified 
on  direct  that  the  Narvestad  patent  would  have  made 
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lt obvious  to  him  in  1956  how  defendant's  prior  art 
parallel  arm  hydraulic  loaders  could  be  modified  to 
place  the  platform  in  an  out-of-the-way  position  (Vogel, 
Vol.  Ill,  p.  462)  and  about  the  similarities  between 
the  prior  art  Novotney  '403  hydraulically  powered  load- 
der  and  defendant's  own  prior  hydraulically  powered 
loaders  (Vogel,  Vol.  Ill,  p.  480).  A  careful  review 
of  the  cross-examination  of  Mr.  Vogel  (Vol.  Ill,  pp. 
493-617)  shows  that  plaintiffs'  counsel  never  cross- 
examined  Mr.  Vogel  on  the  Narvestad  patent  or  its 
teachings  as  applied  to  Novotney  or  defendant's  own 
prior  art  hydraulic  loaders. 

On  cross-examination  (Vol.  Ill,  pp.  761-838,  847- 
851),  Mr.  Gabriel  was  never  questioned  on  his  com- 
bination of  the  teachings  of  Novotney  and  Narvestad, 
Peters  or  Jester. 

The  only  time  that  plaintiffs'  counsel  questioned 
plaintiffs'  expert,  Mr.  Comstock,  on  the  question  of 
obviousness  of  more  than  one  reference  taken  to- 
gether was  at  page  870  of  the  trial  transcript.  There, 
Mr.  Comstock  only  said  that  Lugash  '227  w^as  not 
obvious  in  view^  of  the  combination  of  Narvestad  and 
Peters.  But,  Mr.  Comstock  distinguished  both  Nar- 
vestad and  Peters,  in  his  view,  on  the  basis  that 
neither  had  a  parallelogram  linkage  (Comstock,  Vol. 
Ill,  pp.  868-870).  Why  didn't  plaintiffs'  counsel  ask 
Mr.  Comstock  whether  Lugash  '227  would  be  ob- 
vious in  view  of  the  parallel  arm  loader  of  Novotney 
'403  in  view  of  either  Narvestad  and  Peters? 
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The  combination  of  Narvestad  and  Novotney  '403 
is  opposed  on  plaintiffs'  false  argument  that  the  No- 
votney tailgate  function  would  be  lost  if  the  platform 
were  folded  as  suggested  by  Narvestad  (Ans.  Br.  of 
App.,  p.  55).  But,  who  testified  that  Novotney  '403 
would  lose  its  tailgate  function?  It  is  plaintiffs'  un- 
claimed flange  6V  [Ex.  1]  that  prevents  the  Lugash 
'227  platform  from  acting  as  a  tailgate.  No  such  mod- 
ification is  necessary  in  Novotney,  whose  tailgate 
would  continue  to  serve  as  a  tailgate  when  desired. 
Plaintiffs  also  contend  that  all  trucks  now  have  a 
separate  tailgate  as  original  equipment  (Ans.  Br.  of 
App.,  p.  13)  so  that  on  their  argument,  the  loss  of 
such  function  is  not  important. 

Plaintiffs'  arguments  are  presented  apart  from  any 
trial  testimony  and  are  only  counsel's  own  interpre- 
tation of  the  references.  Plaintiffs'  argument  ignores 
(and  thus  admits)  the  obviousness  of  such  combina- 
tions evidenced  from  the  trial  testimony  of  the 
experts  and  the  patent  office  action  of  combining 
Narvestad  with  a  hydraulically  powered,  parallel 
arm  loader  (Wood  '135)  in  acting  on  the  second 
Lugash  patent  [Ex.  B,  p.  17].  Wood  '135,  Narves- 
tad and  Novotney  '403  are  all  part  of  the  same  art. 
Workers  in  the  art  are  entitled  to  the  sum  of  the 
arts'  teachings.  Lugash  '227  contributes  nothing  in 
addition  to  the  sum  of  prior  hydraulically  powered 
loaders  (Novotney  '403,  Wood  '135  and  defendant's 
prior  loaders)  and  prior  folding  platform  loaders 
(Narvestad,  Peters  and  Jester). 


—13— 

THE  COMBINATION  OF  THE  PRIOR  ART 
FOLDING  PLATFORM  CONCEPT  WITH 
KNOWN  POWERED  LOADERS  IN  1956 
PRODUCED  THE  EXPECTED  RESULT 
OF  POWERED  RAISING  OF  A  FOLDED 
PLATFORM. 

The  function  of  the  power  means  in  raising  the 
inverted  platforms  of  Novotney  '403  and  Narvestad 
(App.  Op.  Br.,  pp.  37-38;  Gabriel,  Vol.  Ill,  pp.  800- 
801)  is  not  opposed,  plaintiffs  only  pointing  out  that 
in  Narvestad  there  is  a  prior  manual  pivoting  of  the 
platform  (as  in  Lugash  '227)  and  a  subsequent  man- 
ual telescoping  of  the  lifting  arms  (Ans.  Br.  of  App., 
pp.  9-11).  But  in  each,  it  is  the  natural  and  expected 
function  of  the  powder  means  to  raise  and  low^er  the 
heavy  loader  parts  v^hether  the  platforms  are  ex- 
tended or  inverted. 

In  the  Novotney  '403,  Wood  '135  and  defendant's 
own  prior  art  hydraulic  loaders  [Find.  11,  Vol.  I-B,  p. 
665;  Exs.  F.  through  O;  Vogel,  Vol.  Ill,  pp.  412-415] 
the  power  means  must  be  operated  to  raise  the  lifting 
arms  because  of  the  rigid  mechanical  connections  be- 
tween the  lifting  arms  and  the  hydraulic  cylinders  pis- 
ton rods. 

Defendant  demonstrated  at  the  trial  and  the  dis- 
trict court  correctly  found  that  it  was  "a  simple 
matter  and  did  not  require  retooling"  nor  changes 
"major  in  character"  to  modify  defendant's  own 
prior  art  powered  EB  1500  unitary  construction 
loader  to  make  its  platform  invert  [Finds.  11  and 
13A,  Vol.  I-B,  p.  665].  To  obtain  the  stowable  loader, 
all  that  was  necessary  was  to  take  an  existing  hy- 
draulically  powered,  parallel  arm  loader  and  simply 
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invert  the  platform.  If  it  had  been  a  manually  oper- 
ated loader,  the  platform  would  have  been  stored 
manually.  But,  it  vs^as  a  powered  loader  and  the  pow- 
ered raising  of  the  manually  inverted  platform  up 
under  the  truck  bed  was  the  natural,  obvious,  ex- 
pected and  in  fact,  only  way  the  prior  art  device 
could  be  operated  once  the  platform  was  manually 
inverted. 

"These  elements,  when  placed  in  aggregation, 
did  not  functionally  operate  differently  than  be- 
fore. The  pumps  operated  as  pumps  and  the  in- 
jector system  operated  as  injectors,  and  the  force 
of  gravity  operated  as  usual.  We  decide  that  none 
of  these  changes  resulted  in  a  new  functional  mode 
of  operation,  a  development  different  in  essential 
character  or  an  unforeseeable  improvement  not  ob- 
vious to  mechanics  skilled  in  the  art." 

Jacussi  Bros.,  Inc.  v.  Berkeley  Pump  Co.,  et  al., 
191  F.  2d  632,  637  (C.A.  9,  1951). 

LUGASH  '227  WAS  LIMITED  TO  THE  FOLD- 
ING CONCEPT  BEFORE  THE  PATENT 
OFFICE. 

Contrary  to  the  impression  plaintiffs  wish  to  make, 
the  "basic  combination"  claimed  by  Lugash  in  his  orig- 
inal application  was  that  of  an  ordinary  powered  paral- 
lel armed  load  Hfter  [Ex.  A,  p.  11,  claim  1],  The 
first  object  and  original  claim  of  Lugash  '227  were 
not  directed  to  the  supposed  basic  combination  of  invert- 
ible  platform  and  parallel  linkage  as  asserted  by  plain- 
tiffs (Ans.  Br.  of  App.  pp.  20-22).  Lugash  was  re- 
quired to  specifically  limit  each  of  his  claims  to  the 
"folding  up  aspect"  of  the  platform  and  hinge  means 
[Ex.  B,  pp.   21-24]    to  obtain  issuance  of  the  patent 
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just  as  the  patentee  in  the  Calmar  v.  Cook  case  (cited 
as  Graham  v.  John  Deere  Co.,  383  U.S.  1,  86  S.Ct. 
684)  was  required  to  distinguish  over  the  prior  art 
there  cited.  The  Calmar  case  so-called  Jepson  type  claims 
are  still  combination  claims  as  here.  The  principal  dif- 
ferene  is  in  the  failure  of  the  Patent  Office  to  con- 
sider or  cite  any  patent  pertinent  to  folding  platforms 
or  even  dock  loading  in  this  case. 

LUGASH  '227  DOES  NOT  MEET  THE  UNEX- 
PECTED RESULT  TEST  OF  UNITED 
STATES  V.  ADAMS. 

The  Lugash  '227  claims,  limited  to  the  folding-up 
aspect  of  the  platform  by  the  Patent  Office,  fail  to 
meet  the  strict  requirement  of  a  "wholly  unexpect- 
edly" obtained  result  required  in  the  United  States  v. 

Adams, U.S ,  86  S.Ct.  708.  In  Lugash  '227 

the  folding  up  aspect  is  not  unexpected  in  a  vehicle 
loader.  That  is  clearly  taught  in  each  of  Narvestad, 
Peters  and  Jester  vehicle  loaders.  The  provision  of 
the  pivotable  Narvestad  platform  in  a  hydraulically 
powered  loader  such  as  Novotney  '403,  Wood  '135 
or  defendant's  prior  loaders  also  produces  the  wholly 
expected  result,  a  powered  raising  and  lowering  of 
the  lifting  arms  and  the  platform  whether  it  is  ex- 
tended or  pivoted  over. 

In  Adams,  supra,  the  government  had  admitted  that 
the  result  obtained  was  "unexpected"  and  the  unchal- 
lenged testimony  of  the  experts  was  that  the  "Skrivan- 
off"  formulation  relied  upon  by  the  government  "was 
both  dangerous  and  inoperable".  (86  S.  Ct.  at  714). 

In  this  case  there  is  no  such  admission  and  ab- 
solutely  no   expert   testimony   showing    any   unex- 
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pacted result.  The  weight  of  the  evidence  is  to  the 
exact  opposite.  The  district  court's  findings  do  not 
even  attempt  to  point  out  any  result  which  could  be 
considered  unexpected.  Patentability  for  Lugash 
'227  was  predicated  only  on  a  more  "facile  and  effi- 
cient manner"  of  operation  for  the  loader,  not  an 
unexpected  manner  of  operation  thereof  as  required 
by  the  Adams  case,  supra. 

THE  EXHIBIT  E-G  AND  AD  LOADERS  ARE  A 
PART  OF  THE  PRIOR  ART. 

Defendant  relied  upon  its  Exhibits  E-G  and  AD  to 
illustrate  the  prior  art  loaders  commercially  available 
prior  to  Lugash  '227  which  allowed  dock  loading  by 
heavy  fork-lift  trucks.  As  plaintiffs  are  well  aware, 
each  of  the  loaders  illustrated  in  defendant's  Exhibit 
E-G  were  shown  to  be  in  the  prior  art  by  reference 
to  the  corroborating  prior  at  patents  of  Exhibits  C 
and  D  and  Exhibit  AB  by  Mr.  Vogel  at  trial  (Vol. 
Ill,  pp.  389-402).  The  Daybrook  loader  which  allows 
dock  loading  of  pages  12  and  13  of  Exhibit  E-G  was 
dated  by  the  prior  art  Roberts  patent  (Vogel,  Vol. 
Ill,  pp.  396-400). 

Exhibit  AD,  while  undated,  was  given  a  prior  art 
foundation  by  both  plaintiffs'  witness  Goodman 
(Vol.  Iir,  pp.  74-76)  and  defendant's  Mr.  Vogel 
(Vol.  Ill,  pp.  409-411). 

Plaintiffs  knew  of  this  relation  between  Exhibits 
E-G  and  AD  and  the  other  prior  art  patents  and  prior 
art  brochures,  but  through  omission  and  understate- 
ment have  attempted  to  deliberately  mislead  this  court 
into  believing  that  the  Exhibit  E-G  and  AD  loaders 
are  not  a  part  of  the  prior  art  (Ans.  Br.  of  App. 
pp.  3,  14,  29,  37  and  67). 
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DEFENDANT'S  RAMPING  ACTION  LOADERS 
DO  NOT  EMPLOY  PARALLELOGRAM 
LINKAGE. 

Plaintiffs  attempt  to  confuse  defendant's  ramping 
action  loaders  with  its  "level  ride"  loaders  which  still 
have  a  slight  ramping.  None  of  defendant's  loaders 
employ  exactly  parallel  lifting  arms.  The  so-called 
"level  ride"  platform  loaders  have  a  slight  ramping 
action  to  overcome  the  settling  of  the  truck  bed  on 
its  springs  during  loading  a  heavy  object  onto  the 
rear  of  the  truck  bed  (Vogel  Vol.  Ill,  p.  436).  But 
defendant's  ramping  action  platform  loaders  do  not 
have  parallel  arms  (Vol.  Ill,  p.  434)  and  are  in- 
tended for  use  with  "less  unstable  loads"  (Vol.  Ill, 
p.  553). 

On  his  deposition,  Mr.  Vogel  stated  that  the  de- 
fendant's brochure  showed  a  parallelogram  linkage 
in  a  "broad  sense"  but  that  you  couldn't  tell  from  the 
drawing  whether  the  arms  were  parallel  or  "slightly 
unparallel"  [Ex.  18,  p.  114].  He  never  admitted 
that  all  double  arm  loaders  are  parallelogram  loaders 
as  plaintiffs  contend.  He  knew  that  even  a  so-called 
parallelogram  arm  loader  should  have  slight  ramp- 
ing action  to  accommodate  settling  of  the  truck,  a 
fact  apparently  unknown  to  Lugash.  Thus,  Vogel 
could  not  be  sure  whether  Novotney  (Vol.  Ill,  pp. 
611-612)  had  lifting  arms  exactly  parallel  or  prefer- 
ably, slightly  unparallel. 

Plaintiffs  improperly  attempt  to  include  within 
Lugash  '227  load  elevators  with  lifting  arm  linkages 
which  are  purposely  not  parallel.  Although  the  dif- 
ference in  center  spacing  is  small,  the  result  on  the 
end  of  at  least  30  inches  of  lifting  arm  and  22  inches 
of  platform  is  quite  pronounced  [Ex,  E-G  p.  3]. 
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PLAINTIFFS    ATTEMPT    TO    DISMISS    THE 
MISMARKED  LOADERS  AS  MINIMAL. 

There  is  no  evidence  as  to  how  many  or  how  few 
of  the  mismarked  Model  H-23  loaders  were  sold  by 
plaintiffs.  Plaintiffs  falsely  assume  that  their  numbers 
were  minimal  and  clearly  are  over  reaching  in  stating 
so  to  this  court  (Ans.  Br.  of  App.  pp.  64-66). 

The  alleged  common  practice  of  marking  devices 
as  being  manufactured  under  one  or  more  of  the 
"following  patents"  referred  to  by  plaintiffs  was  not 
followed  in  this  case  and  is  irrelevant.  Plaintiffs  are 
forced  to  discuss  common  practice  of  others  in  an 
attempt  to  distract  the  court's  attention  from  what 
plaintiffs  actually  did. 

No  evidence  was  presented  to  the  effect  that  plain- 
tiffs were  advised  by  their  counsel  to  put  the  '196 
patent  numbers  on  the  H-23  models  as  was  done.  Mr. 
Lugash,  the  patentee  must  be  presumed  to  know  that 
his  second  patent  was  directed  to  unitary  construction 
claimed  therein.  It  should  have  been  obvious  to  Lugash 
that  placing  the  motor  and  pump  up  under  the  truck 
bed  in  the  H-23  models  was  not  within  his  unitary 
construction  concept  of  the  '196  patent.  No  excuse  or 
explanation  of  an  innocent  mistake  was  ever  offered 
and  none  can  be  found  in  the  record. 
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CONCLUSION. 

Lugash  '227  is  no  more  than  the  sum  of  the  prior 
art  freely  available  to  all  persons  working  in  the  load 
elevator  art.  It  produces  no  more  than  the  results  one 
would  expect  from  a  mechanic  skilled  in  the  art.  Plain- 
tiffs have  attempted  to  refute  this  simple  truth  by  cre- 
ating issues  and  exhibits  not  before  the  trial  court. 
Their  many  false  allegations  pointed  out  herein  evidence 
the  error  of  their  reasoning. 

The  entire  record  in  this  case,  the  experts'  testi- 
mony on  the  combined  state  of  the  art  and  the  com- 
pletely insufficient  district  court  findings  of  invention 
in  only  a  more  "facile"  manner  of  operating  old  fold- 
ing loading  devices  should  compel  this  court  to  find 
Lugash  '227  invalid.  The  trial  court's  conclusions  of 
validity  and  infringement  for  Lugash  '227  should  be 
reversed.  The  court's  finding  of  innocent  mistake  on 
the  false  marking  issue  should  also  be  reversed. 

C.  A.  MiKETTA, 

William  Poms, 
Guy  Porter  Smith, 
of 

MiKETTA,     GlENNY,     PoMS    & 

Smith, 

Attorneys  for  Appellant. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

Guy  Porter  Smith 
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No.  20267 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Santa  Anita  Manufacturing  Corporation, 

Appellant  and  Cross-Appellee, 


vs. 


Max  J.  LuGASH  and  Maxon  Industries,  Inc., 

Appellees  and  Cross- Appellants. 


PETITION  FOR  REHEARING. 

To  the  Honorable  Stanley  N.  Barnes,  M .  Oliver  Koc- 
Isch,  Circuit  Judges,  and  Bruce  R.  Thompson,  Dis- 
trict Judges: 

Max  J.  Lugash  and  Maxon  Industries,  Inc.  petition 
for  rehearing  on  the  grounds  that  the  Court  overlooked 
controlHng  matters  of  fact  and  law  in  its  Opinion  dated 
December  6,  1966. 

1.  This  Court  has  not  upset  any  of  the  findings 
which  establish  that  Lugash  '227  meets  the  statutory 
conditions  of  35  U.S.C.  101,  102  and  103.  Instead, 
the  Court  applied  additional  conditions  of  patentability, 
the  Opinion  stating  (page  5)  : 

''But  in  the  special  case  of  combination  patents,  the 
'severe  test',  .  .  .  must  also  be  applied  and  satisfied 
before  a  combination  patent  can  be  recognized." 
(Emphasis  added.) 

The  Patent  Act  of  1952  does  not  (1)  discriminate 
between  combination  and  other  patents,  nor  (2)  set  up  a 
severer  test  for  patentability  of  combinations.  This 
Court  thus  adds  judicial  conditions  of  patentability  to  the 
Patent  Act  of  1952,  contrary  to  the  "duty"  imposed  on 
all  courts  to  give  effect  to  Congress'  scheme.  Graham  v. 
Deere,  383  U.S.  1,  86  S.  Ct.  684.  688.  Graham  explicitly 
rejected  as  incorrect  such  traditional  non-statutory  judi- 
cial tests  as  "new  result"  and  "old  result  in  a  .  .  .  more 
advantageous  way."  This  Court  of  Appeals,  in  overlook- 
ing the  Supreme  Court  mandate  to  abandon  non-statutory 
tests,  is  now  in  confHct  with  the  Seventh  Circuit,  Walt 
Disney  Productions  v.  Fred  A.  Niles  Communications, 
No.  15703,  decided  November  9,  1966,  with  the  Eighth 
Circuit,  American  Jnfra~Red  Radiant  Co.,  Jnc.  et  al.  v. 
Lambert  Industries,  Inc.,  et  al.,  Appeal  Nos.  18054-5. 
149  U.S.P.Q.  722.  and  with  the  Supreme  Court. 
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In  the  case  at  bar,  this  Court  did  not  Hmit  the  scope 
of  its  review  to  the  determination  of  whether  Lugash 
'227  and  Lugash  '196  satisfy  the  express  statutory  con- 
ditions and  requirements  for  patentability  as  enacted  by 
Congress  in  35  U.S.C.  101,  102  and  103,  as  interpreted 
by  Graham  v.  Deere,  but  rather  superimposed  conditions 
upon  those  specified  by  the  legislature.  We  submit  that 
such  action  was  beyond  the  scope  of  judicial  power, 
denies  plaintiffs  the  equal  protection  of  the  patent  laws, 
and  deprives  them  of  patent  property  without  due  process 
of  law. 

2.  The  opinion  says,  page  5,  that  Finding  8  is  the 
only  place  reflecting  the  application  of  the  "new  func- 
tion" test.  This  overlooks  Finding  22,  that  "in  Lugash 
'227  the  parallelogram  linkage  lifting  arms  and  plat- 
form have  two  distinct  modes  of  cooperation,  one  for 
load  bearing  purposes  and  one  for  stowing  purposes. 
This  concept  and  any  disclosure  of  a  combination  of 
elements  for  carrying  the  concepts  into  effect  is  com- 
pletely lacking  in  all  of  the  prior  art  relied  on  by  de- 
fendant, including  Narvestad,  Peters  and  Jester." 
[C.T.  p.  668.]  Obviously,  as  the  Finding  says  all, 
that  includes  Novdtny  '403. 

Finding  22  has  not  been  upset.  Thus,  Lugash  '227 
meets  the  "new  function"  test  and  is  valid  even  by  this 
Court's  criteria.  The  Novotney  yokes  8,  which  separate 
the  platform  from  the  parallelogram  linkage  systems, 
absolutely  prevent  those  two  elements  from  having  Lu- 
gash's  "distinct  modes  of  cooperation"  and  from  having 
Lugash's  duality  of  function  for  load  bearing  and  stow- 
ing purposes  set  out  in  Finding  22.  Novotney's  yokes  8, 
separating  the  platform  and  linkage  systems,  absolutely 
prohibit  his  device  from  stowing  the  platform  as  the 
trial  court  found,  saying  in  Finding  16  that  "it  is  mechan- 
ically possible  to  invert  the  platform  in  the  said  Novot- 
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ney  device  but  not  with  substantially  the  same  result  as 
in  plaintiffs'  patent  '227."   fC.T.  p.  666.] 

The  Court  does  not  upset  Findings  15-17  [C.T.  p. 
666]  establishing  Lugash  '227  as  a  novel  combination ; 
or  deny  that  the  elements  have  a  dual  functional  rela- 
tionship producing  the  first  practical  stowable  power 
loader  (Opinion,  p.  6,  lines  17-19)  ;  or  upset  Findings 
[E.g.,  18,  25,  28,  C.T.  pp.  666-669]  which  establish 
that  the  combinations  actually  claimed  are  not  obvious. 
There  being  a  new  cooperative  combination  and  rela- 
tionship in  Lugash  '227,  for  purposes  never  before  at- 
tained or  appreciated,  it  is  not  essential  to  patentability 
that  each  of  the  elements  perform  a  new  function,  per 
se.  Eibel  Process  v.  Minnesota  &  Ontario  Paper  Co., 
261  U.S.  45,  sustained  the  patentability  of  a  machine, 
all  of  whose  elements  were  old,  and  none  of  which  ele- 
ments, per  se,  performed  any  new  function.  That  case 
has  never  been  overruled. 

3.  The  Court's  opinion  says  (page  3)  that  it  "will 
not  weigh  the  evidence  de  novo  to  arrive  at  new  find- 
inis".  In  partially  upsetting  Finding  8,  this  Court  has 
inadvertently  done  what  it  says  it  will  not  do. 

When  the  Court's  opinion  says  (pp.  6-7)  that  in  No- 
votney  '403  "the  only  possible  way  to  raise  or  lower  the 
lifting  arms,  whether  the  platform  is  extended  or  in- 
verted, is  with  the  power  means",  this  is  the  way 
the  trial  court  viewed  '403  and  not  different  in  any 
way.  Where  the  trial  court  and  this  court  differ,  with 
respect  to  Finding  8,  is  that  the  trial  court  took  into 
consideration  certain  evidence  which  this  Court  has  over- 
looked. Finding  16  states  that  Novotney  '403,  even 
with  an  invertable  platform,  cannot  arrive  at  substan- 
tially the  same  result  as  Lugash  '227,  based  on  plain- 
tiff's evidence  (Appellees'  Br.  pp.  8,  45)  that  in  '403, 
so  viewed,  the  power  means  cannot  "move  a  load  plat- 
form into  and  out  of  a  stored  position"  nor  can  the  lift- 
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ing  arms  "move  an  inverted  platform  into  and  out  of  a 
stored  position" ,  as  is  stated  in  Finding  8.  The  whole  evi- 
dence shows  that  the  assumed  structure  of  Novotney  '403 
gives  in  his  combination,  a  device  that  cannot  be  stored 
and  that  it  is  thus  true,  as  found  in  Finding  8,  that 
for  the  first  time,  in  Lugash  '227  mechanical  power  is 
effective  to  move  the  platform  into  the  stored  position, 
i.e.,  tucked  away  under  the  bed  of  the  trucks  so  as  not  to 
interfere  with  the  normal  operation  of  the  truck.  By  in- 
validating workable  Lugash  '227  on  the  basis  of  even  the 
supposed  but  unworkable  (see  Appendix)  disclosure  of 
Novotney  '403,  this  Court  overrules,  suh  silentio,  its 
prior  decision  in  International  Manufacturing  Co.  v. 
Landon,  Inc.,  336  F.  2d  723,  726,  on  which  the  trial  court 
relied.  [C.T.  pp.  566-567.]  Finding  16,  in  stating  "noth- 
ing in  Novotney  '403  suggests  that  he  intended  or  ap- 
preciated any  inversion  of  a  load  platform  over  a  paral- 
lelogram linkage  system",  is  a  precise,  deliberate  para- 
phrase of  language  employed  by  this  Court  in  National 
Sponge  Cushion  Co.  v.  Rubber  Corp.  of  Cal.,  286  F.  2d 
731,  at  734,  which  the  Court  now  overrules,  sub  silentio, 
and  contrary  to  Eibel  Process  v.  Minnesota  &  Ontario 
Paper,  supra.  The  best  that  can  be  said  of  Novotney  '403 
with  the  structure  assumed  is  that  platform  inversion  is 
accidental  without  any  recognition  of  or  possibility  of 
storing  the  device  [Finding  16,  C.T.  p.  666]. 

4.  The  Court's  Opinion,  page  6,  says  that  "Novot- 
ney showed  a  folding  or  inverted  platform".  The  ad- 
missions of  defendant's  witnesses  were  that  Novotney 
does  not  shmv  it.  [Tr.  pp.  483,  779,  785,  786.]  The 
statement  of  platform  inversion  being  "mechanically 
possible"  in  Finding  16  is  based  only  on  "argument" 
and  inferences  drawn  by  defendant's  witnesses  from  the 
drawings  of  '403.  [Tr.  pp.  483,  779,  785,  786.]  It  is 
sheer  speculation  to  say  that  the  drawings  of  '403,  which 
are  barren  of  any  thing  disposed  in  the  unexplained  yoke 
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slots,  show  a  hinge  means  permitting  platform  inver- 
sion. Further,  to  so  hold  is  to  assert  an  impossibility 
on  the  face  of  such  geometry  as  is  actually  disclosed. 
(Appellees'  Br.  pp.  41,  42.)  and  synthesizes  an  inoper- 
able device  (see  Appendix). 

All  courts  agree  that  the  presumption  of  validity  of  a 
patent  can  be  overcome  only  by  ''clear  and  convincing 
proof".  Patter son-Ballagh  Corp.  v.  Moss  (C.A.  9, 
1953),  201  F.  2d  403,  406.  Biased  inferences  of  this 
sort,  drawn  by  defendant's  witnesses  from  prior  patents, 
are  rejected  by  the  Supreme  Court  as  falling  far  short  of 
the  requisite  level  of  proof.  Squarely  consistent  with 
this  Court's  rulings  in  Pursche  v.  Atlas  Scraper,  300 
F.  2d  467,  477,  478,  the  vagueness  of  Novotney  '403  on 
any  kind  of  hinge,  coupled  with  the  biased  opinions  of 
defendant's  witnesses  "cannot  be  considered  substantial 
evidence".  Such  cannot  reasonably  amount  to  "clear 
and  convincing  proof"  of  invalidity. 

5.  To  hold  that  "combination  patents"  are  a  "spe- 
cial case"  subject  to  a  severer  test  is  to  virtually  re- 
peal the  Patent  Act  of  1952  with  respect  to  the  great 
majority  of  all  patents.  Cf.,  Parks  v.  Booth  (1880),  102 
U.S.  96,  104.  The  consequences  extend  beyond  the  case 
at  bar  and  Jeddeloh  v.  Coe,  Appeal  No.  20662.  We  sub- 
mit that  the  correct  administration  of  the  Patent  Law 
in  this  circuit  warrants  a  rehearing  (en  banc  suggested) 
on  the  grounds  urged  above. 

FULWIDER,   PaTTON,   RiEBER, 

Lee  &  Utecht, 
Robert  W.  Fulwider, 
Frederick  E.  Mueller, 

Attorneys  for  Lugash,  et  al. 


Certificate. 

I  hereby  certify  that  in  my  judgment  the  petition  for 
rehearing  is  well  founded  and  further  certify  that  it  is 
not  interposed  for  delay. 

Frederick  E.  Mueller, 
Attorney  for  Appellees  and  Cross- 
Appellants. 


March  19,  1940. 
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2 
A. 
JURISDICTION 

This  action  was  instituted  in  the  United  States  District 
Court  for  the  District  of  Arizona  by  the  Appellants,  Angus 
J.  DePinto  and  his  wife,  Margaret  F.  DePinto,  as  plaintiffs, 
against  Appellees,  Provident  Security  Life  Insurance  Co., 
a  corporation,  and  Albert  J.  Doig,  as  defendants.  The 
purpose  of  the  action  was  to  secure  an  adjudication  that 
a  judgment  in  favor  of  Provident  and  against  Angus  J. 
DePinto  in  Cause  No.  Civ.-2974-Phx.  (which  is  now  the 
subject  of  an  appeal  to  this  Court  in  Cause  No.  20553),  does 
not  constitute  a  community  obligation  of  appellants  which 
may  be  legally  satisfied  out  of  their  community  property, 
and  to  enjoin  appellees  from  issuing,  or  causing  to  be 
issued,  levied  or  served  upon  and  against  appellant's  com- 
munity property,  writs  of  execution,  w^rits  of  garnish- 
ment or  other  process  for  the  satisfaction  of  the  aforesaid 
judgment. 

Jurisdiction  in  Cause  No.  Civ.-2974-Phx.  was  based  on 
28  U.S.C.A.  §  1332,  Diversity  of  Citizenship.  The  jurisdic- 
tion of  the  United  States  District  Court  in  this  action  is 
ancillary  to  Cause  No.  Civ.-2974-Phx.  2  Cyclopedia  Federal 
Procedure,  111  et  seq. ;  Pacific  Railroad  of  Missouri  v. 
Missouri  Pacific  Railroad  Co.,  Ill  U.S.  505,  4  S.Ct.  583, 
28  L.Ed.  498;  Martina  Theater  Corp.  v.  Schine  Chain  The- 
aters, Inc.,  278  F.2d  798  (2d  Cir.  1960);  St.  Louis-San 
Francisco  Railroad  Co.  v.  Byrnes,  24  F.2d  66  (8th  Cir. 
1928). 

The  appeals  to  this  Court  were  instituted  pursuant  to 
Rule  73  of  the  Federal  Eules  of  Civil  Procedure.  28  U.S.C.A. 
§  1291  and  §  1292  grant  to  this  Court  jurisdiction  to  review 
the  judgment  of  the  lower  Court  and  the  order  denying 
appellants'  petition  for  a  preliminary  injunction. 
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B. 

STATEMENT  OF  THE  CASE 
1 .     Proceedings  in  the  Lower  Court. 

After  the  filing  of  appellants'  Complaint  (T.R.  1),  a 
hearing  was  held  in  the  lower  Court  upon  appellants'  peti- 
tion for  a  ])reliminary  injunction  to  restrain  the  sale  of 
appellants'  conununity  property  in  satisfaction  of  the  judg- 
ment rendered  against  DePinto  in  Cause  No.  Civ.-2974-Phx. 
After  that  hearing,  the  lower  Court  entered  an  order  deny- 
ing the  requested  relief.  (T.R.  9,  54)  Appellants  then  filed 
a  notice  of  appeal  to  this  Court  (T.R.  13),  and  also  a 
motion  for  injunction  pending  appeal.  (T.R.  15)  The  mo- 
tion was  denied  (T.R.  55).  The  appellees  filed  answers  to 
appellants'  C^omplaint,  and  motions  for  summary  judgment. 
(T.R.  17,  22,  25,  44)  The  motions  for  summarj^  judgment 
were  based  upon  : 

"Rule  56,  the  cases  thereunder,  the  pleadings,  oral  testi- 
mony at  the  hearing  on  the  application  for  a  'pre- 
liminary injunction',  the  certified  transcript  in  Civil 
No.  2974,  exhibits  at  the  said  hearing,  presumptions, 
concessions  of  counsel,  stipulations,  and  additional 
materia]  admissible  in  evidence  or  otherwise  usable 
at  a  trial."   (T.R.  25) 

In  opposition  to  the  appellees'  motion  for  summary  judg- 
ment, the  appellants  filed  affidavits  of  Angus  J.  DePinto, 
Joseph  S.  Lentz  and  Paul  M,  Roca.  (T.R.  29-34) 

The  motions  for  summary  judgment  were  granted  (T.R. 
55),  and  judgment  was  entered  in  favor  of  appellees  and 
against  the  appellants,  dismissing  the  action.  (T.R.  49) 
Appellants  then  filed  their  notice  of  appeal  to  this  Court. 
(T.R.  51)  That  appeal  was  docketed  herein  as  No.  20656, 
and  by  order  of  this  Court,  consolidated  with  Cause  No. 
20308. 
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Subsequent  to  the  institution  of  these  Appeals,  DePinto 
was  adjudicated  a  bankrupt  and  James  P.  Donohue  was 
appointed  as  Trustee  in  Bankruptcy  of  the  DePinto  Estate. 
On  the  15th  of  June,  1966,  an  order  was  entered  herein 
granting  the  petition  of  the  Trustee  to  intervene  herein. 

2.     Facts. 

By  their  answers  to  appellants'  Complaint,  the  appellees 
admitted  that,  on  or  about  the  28th  day  of  June,  1965,  a 
judgment  was  entered  in  Cause  No.  2974-Phx.,  in  favor 
of  Provident  and  against  Angus  J.  DePinto,  in  the  sum 
of  $314,794.19,  with  interest,  and  that  such  judgment  was 
based  upon  alleged  acts  or  omissions  of  DePinto  while 
serving  as  a  member  of  the  Board  of  Directors  of  United 
Security  Life,  an  Arizona  corporation,  which  was  later 
merged  into  Provident.  (T.R.  1,  17,  22) 

At  the  hearing  held  upon  appellants'  petition  for  a  pre- 
liminary injunction,  Angus  J.  DePinto  testified,  among 
other  things :  The  DePintos  were  married  in  Chicago,  Illi- 
nois, in  1932.  When  they  came  to  Arizona  in  1936,  they  had 
no  property.  They  have  resided  continuously  in  Phoenix, 
Arizona  since  1936.  They  acquired  property  as  the  result 
of  investing  the  proceeds  from  Dr.  DePinto's  medical  prac- 
tice. DePinto  was  elected  to  the  Board  of  Directors  of 
United  Securities  Life  in  October,  1955.  He  has  never 
owned  any  of  the  capital  stock  of  United,  and  has  not  had 
any  financial  interest  in  that  company  of  any  kind,  shape 
or  form.  DePinto  serve  dupon  the  Board  of  Directors  of 
United  purely  as  a  matter  of  friendship  with  the  organizer 
of  the  company,  a  Mr.  James  E.  Kelly.  DePinto  did  not 
receive  any  compensation  for  serving  as  a  member  of  the 
Board  of  Directors  and  was  not  promised  anything  in  the 
way  of  compensation  for  such  services.  He  had  no  reason 
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to  anticipate  that  he  would  receive  any  financial  benefit 
for  his  services  as  a  member  of  the  Board  of  United. 
DePinto  served  upon  the  Board  until  October  of  1957. 
DePinto  did  not  secure  Mrs.  DePinto's  consent  to  his  serv- 
ice upon  the  Board  of  Directors  of  United.  He  did  not 
discuss  the  matter  with  her.  (R.T.  13-1 8)  DePinto  was  not 
benefited  in  any  way,  financially,  socially  or  otherwise, 
from  serving  as  a  member  of  the  Board  of  Directors  of 
United.  It  did  not  result  in  any  increase  in  his  medical 
practice.  (R.T.  21)  DePinto  became  a  director  of  United 
only  to  help  the  company  and  Mr.  Kelly,  not  himself. 
(R.T.  41-42) 

Mrs,  DePinto  testified,  among  other  things :  She  and 
Dr.  DePinto  came  to  Phoenix  from  Chicago  in  1936,  at 
which  time,  they  had  no  property.  Thereafter,  they  con- 
tinuously resided  in  Phoenix,  Arizona  and,  at  all  times, 
have  been  husband  and  wife.  The  DePintos  became  ac- 
quainted with  the  James  E.  Kelly  family  in  Carlsbad, 
California,  in  about  1947  or  1948.  The  Kellys  later  moved 
to  Phoenix.  About  eight  or  ten  years  ago,  Mrs.  DePinto 
learned  that  Dr.  DePinto  was  serving  as  a  member  of  the 
Board  of  Directors  of  "Kelly's  insurance  company".  Dr. 
DePinto  did  not  ask  whether  she  consented  to,  or  approved 
of,  his  serving  on  the  Board  of  Directors  of  United.  Mrs. 
DePinto  did  not,  at  any  time,  tell  Dr.  DePinto  that  she 
approved  or  consented  to  such  service.  The  DePintos  have 
no  financial  interest  in  United  Security  Life.  During  their 
marriage,  property  of  the  DePintos  was  acquired  other 
than  by  gifts  or  inheritance.  If  Mrs.  DePinto  had  asked 
Dr.  DePinto  to  "get  off  the  Board"  of  United,  he  wouldn't 
have  done  it  anyway.  (R.T.  111-117) 

The  attorneys  for  appellees  read  into  the  record  portions 
of  the  "Admitted  facts",  set  forth  in  the  pretrial  conference 
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order  which  had  been  entered  in  Cause  No.  Civ.-2974-Phx., 

which,  in  part,  read : 

"51.     On  October  14,  1955,  DePinto  was  elected  a  mem- 
ber of  United's  Board  of  Directors.  At  the  time  DePinto 
became  a  director  of  United,  he  never  intended  to  be 
an  active  director  of  United's  Board  of  Directors. 
******* 

"53.  In  becomint-v  a  Director  of  United,  DePinto  re- 
sponded to  a  request  from  Kelly  that  DePinto  permit 
Kelly  to  use  DePinto  as  a  member  of  United's  Board 
of  Directors. 

"54.  In  agreeing  to  become  a  director  of  United, 
DePinto  being  a  good  friend  of  Kelly  allowed  Kelly 
the  privilege  of  DePinto's  name. 

"55.  DePinto  became  a  director  of  United  because  he 
was  out  to  help  Kelly  and  really  thought  he,  Kelly, 
needed  a  helping  hand  and  was  there  to  give  it."  (R.T. 
33-34) 

In  opposition  to  appellees'  motions  for  summary  judg- 
ment, the  appellants  filed  affidavits  of  DePinto,  Dr.  Joseph 
S.  Lentz  and  Paul  M.  Roca.  The  affidavit  of  Dr.  DePinto 
reads : 

"1.  For  more  than  30  years  last  past.  Affiant  has 
engaged  in  the  practice  of  medicine  in  the  City  of 
Phoenix,  Arizona.  His  practice  has  been  limited  to 
obstetrics.  During  the  period  from  1950  to  1960,  Affiant 
was  fully  occupied  with  his  medical  practice  and  had 
substantially  all  of  the  patients  to  whom  he  could  give 
adecjuate  attention.  There  was  no  reason  for  Affiant 
to  engage  in  any  activities  designed  to  increase  the 
number  of  persons  who  were  seeking  his  services  as  an 
obstetrician. 

"2.  From  the  14th  day  of  October,  1955  until  the 
18th  day  of  October,  1957,  Affiant  served  as  a  member 
of  the  board  of  directors  of  United  Security  Life,  an 


Arizona  c'or])()ration.  Affiant  .served  as  a  member  of 
snch  board  solely  as  an  act  of  friendship  and  as  an 
accommodation  to  one  James  E.  Kelley,  the  orfj:anizer 
and  tlien  president  of  TTnited  Security  Life.  At  no 
time  did  Affiant  have  any  cor])orate  stock  or  other 
financial  interest  in  Ignited  Security  Life.  He  did  not 
receive  and  did  not  expect  to  receive  any  compensation 
for  his  services  as  a  member  of  the  board  of  directors. 
"3.  Durino-  the  years  1955  to  1957,  inclusive,  United 
Security  Life  was  a  small  and  obscure  business  con- 
cern. It  had  no  reputation  in  Arizona  as  a  well-estab- 
lished and  flourishing  business  establishment.  Affiant's 
association  with  said  company  could  not  and  did  not 
lend  status  or  prestige  to  Affiant  and  did  not  contribute 
or  tend  to  contribute  in  any  way  to  Affiant's  medical 
practice  or  to  the  maintenance  thereof. 

"4.  The  circulation,  if  any,  of  Affiant's  name  as  a 
director  of  United  Security  Life,  to  stockholders,  policy 
holders  or  members  of  the  public  did  not  constitute  the 
advertising  of  Affiant's  practice  as  an  obstetrician  and 
did  not  contribute  or  tend  to  contribute  in  any  way  to 
Affiant's  medical  practice  or  the  maintenance  thereof. 
The  friendship  between  the  DePinto  family  and  the 
family  of  James  E.  Kelley  did  not  depend  upon  Affi- 
ant's service  as  a  member  of  the  board  of  directors  of 
United  Security  Life.  The  marital  community  consist- 
ing of  Affiant  and  his  wife,  Margaret  DePinto,  was  not 
benefited,  nor  could  it  have  received  any  benefits,  mone- 
tary or  otherwise,  from  Affiant's  service  as  a  member 
of  the  board  of  directors  of  United  Security  Life." 

The  Affidavit  of  Dr.  Lentz  reads : 

"1.  Affiant  is  a  doctor  of  medicine  and  has  engaged 
in  the  general  practice  of  medicine  as  a  physician  and 
surgeon,  in  Phoenix,  Arizona,  for  more  than  20  years 
last  past.  Affiant  is  now,  and,  for  approximately  four 
years,  has  been,  a  member  of  the  board  of  directors  of 
National  Producers  Life  Insurance  Company  and  its 


predecessor  National  Life  and  Casualty  Company,  an 
Arizona  corporation.  Affiant  lias  been  the  medical  di- 
rector of  National  Producers  Life  Insurance  Company 
and  its  predecessor  National  Life  and  Casualty  Com- 
pany for  more  than  10  years  last  past.  At  all  times 
during  his  association  with  National  Life  and  Casualty 
Company,  it  was  a  rapidly  growing  and  successful  busi- 
ness concern. 

"2.  Affiant  has  been  acquainted  with  Dr.  Angus  J. 
DePinto  for  more  than  20  years  last  past.  During  that 
time,  Dr.  DePinto  has  had  the  reputation  of  being  a 
competent  and  highly  successful  obstetrician. 

"3.  Affiant  is  informed  that  from  October,  1955  to 
October,  1957,  Dr.  DePinto  served  as  a  member  of  the 
board  of  directors  of  ITnited  Security  Life,  an  insur- 
ance company  organized  under  the  laws  of  the  State 
of  Arizona.  Affiant  is  further  informed  that  at  no  time 
did  Dr.  DePinto  have  any  stock  or  other  financial  inter- 
est in  United  Security  Life  and  that  he  received  no 
compensation  for  his  services  as  a  member  of  its  Board 
of  Directors.  Based  upon  such  information  and  based 
upon  Affiant's  experience  as  a  doctor  and  member  of 
the  board  of  directors  of  a  successful  life  insurance 
company,  it  is  Affiant's  opinion  that  the  service  of  Dr. 
DePinto  as  a  member  of  the  board  of  directors  of 
United  Security  Life  could  not  have  been  of  any  bene- 
fit, financial  or  otherwise,  to  Dr.  DePinto  or  to  the 
marital  community  consisting  of  Dr.  DePinto  and  his 
wife,  Margaret  DePinto. 

"4.  It  is  the  opinion  of  Affiant  that  Dr.  DePinto's 
service  as  a  member  of  the  board  of  directors  of  United 
Security  Life  could  not  have  been  expected  to,  and 
did  not,  enhance  the  status  or  prestige  of  Dr.  DePinto 
as  a  i)racticing  obstetrician  or  otherwise,  and  did  not 
contribute  or  tend  to  contribute  in  any  way  to  Dr. 
DePinto's  medical  practice.  Affiant  is  further  of  the 
opinion  that  the  circulation,  if  any,  of  Dr.  DePinto's 
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name  as  a  director  of  United  Security  Life,  to  its 
stockholders,  its  policy  liolders  and  members  of  the 
c^enera]  public,  did  not  constitute  the  advertising  of 
Dr.  Pinto's  practice  as  an  o])stetrician  and  could  not 
have  had  any  value  in  the  maintenance  of  Dr.  DePinto's 
practice  as  an  obstetrician." 

The  Affidavit  of  Paul  M.  Roca  reads : 

"1.  Affiant  is  a  resident  of  Phoenix,  Arizona,  and  a 
member  of  the  law  firm  of  Lewis,  Roca,  Scoville, 
Beauchamp  &  Linton.  He  is  a  member  of  the  State 
Bar  of  Arizona  and  has  practiced  law  in  the  City  of 
Phoenix,  Arizona,  for  more  than  20  years  last  past. 

"2.  Affiant  is  one  of  the  authors  of  the  Arizona  Insur- 
ance Code  and,  for  more  than  15  years  last  past,  has 
specialized  in  the  practice  of  insurance  law.  He  has 
handled  the  legal  work  incident  to  the  organization, 
incorporation  and  operation  of  numerous  insurance 
companies  organized  under  the  laws  of  the  State  of 
Arizona,  and  has,  from  time  to  time,  served  as  a  mem- 
ber of  their  boards  of  directors. 

"3.  In  the  year  1952,  Affiant  handled  the  legal  work 
incident  to  the  organization  and  incorporation  of 
United  Security  Life,  an  Arizona  corporation.  There- 
after, and  until  about  March  of  1955,  Affiant  acted  as 
legal  counsel  for  said  corporation  and  for  a  period  of 
time  served  as  a  member  of  its  board  of  directors. 

"4.  Affiant  is  acquainted  with  Dr.  Angus  J.  DePinto 
of  Phoenix,  Arizona.  For  many  years.  Dr.  DePinto 
has  had  the  reputation  of  being  one  of  the  most  com- 
petent and  successful  obstetricians  practicing  in  Phoe- 
nix, Arizona. 

"5.  Affiant  is  informed  that  Dr.  DePinto  became  a 
member  of  the  board  of  directors  of  United  Security 
Life  on  or  about  October  14,  1955,  and  continued  as  a 
member  of  such  board  until  on  or  about  October  18, 
1957.  Affiant  is  further  informed  that  at  no  time  did 
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Dr.  DePinto  own  anv  stock  or  have  any  financial  inter- 
est in  said  company:  that  Dr.  DePinto  did  not  receive 
any  compensation  for  serving  on  its  board  of  directors 
and  that  Dr.  DePinto  attended  few,  if  any,  meetings  of 
the  board  of  directors  and  took  no  active  participation 
in  the  management  of  said  company. 

"6.  Based  upon  the  information  referred  to  in  the 
preceding  paragraph  and  based  upon  x\ffiant's  knowl- 
edge of  the  insurance  business  in  the  State  of  Arizona 
and,  particularly,  his  knowledge  of  the  affairs  of  United 
Security  Life,  Affiant  states  that  any  personal  con- 
tacts which  Dr.  DePinto  may  have  made  or  any  pub- 
licity which  Dr.  DePinto  may  have  received  as  a  mem- 
ber of  the  board  of  directors  of  United  Security  Life, 
did  not  contribute  to  or  enhance,  and  could  not  have 
been  expected  to  contribute  to  or  enhance,  Dr.  DePinto's 
status  and  prestige  in  the  community,  could  not  have 
constituted  'advertising'  of  his  practice  as  an  obstetri- 
cian which  would  have  had  any  value  whatsoever  and 
could  not  have  resulted  in  any  benefits,  monetary  or 
otherwise,  to  Dr.  DePinto  or  to  the  marital  community 
consisting  of  Dr.  DePinto  and  his  wife,  Margaret 
DePinto. 

"7.  It  is  the  opinion  of  Affiant  that,  at  the  time  Dr. 
DePinto  became  a  member  of  the  board  of  directors  of 
United  Security  Life,  it  could  not  then  be  expected  that 
Dr.  DePinto  or  the  marital  community  consisting  of 
Dr.  DePinto  and  his  wife,  Margaret  DePinto,  would 
receive  any  benefit  of  any  kind  as  the  result  of  Dr. 
DePinto's  service  on  said  board." 

3.     Questions. 

The  questions  involved  in  these  Appeals  are  as  follows : 

1.     Did   the   pleadings,   depositions   and  admissions   on 

file,  together  with  the  affidavits,  show  that  there  was  no 

genuine  issue  as  to  any  material  fact  and  that  appellees 

w^ere  entitled  to  judgment  as  a  matter  of  law! 
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2.  Were  aiJijellants  entitled  to  a  preliminary  injunction 
restraining  appellees  from  attempting  to  satisfy  the  judg- 
ment entered  against  DePinto  in  Cause  No.  Civ.-2974-Phx. 
out  of  the  community  property  of  appellants  1 

C. 
SPECIFICATBONS  OF  ERROR 
Specification  of  Error  No.  1 . 

The  lower  Court  erred  in  entering  summary  judgment  in 
favor  of  appellees  and  against  the  appellants  dismissing  the 
Complaint  for  the  reasons : 

A.  Appellees  were  not  entitled  to  a  summary  judgment 
under  the  provisions  of  Rule  56  of  the  Federal  Rules  of 
Civil  Procedure. 

B.  The  pleadings,  depositions  (Transcript  of  Testimony) 
and  admissions  on  file,  together  with  the  affidavits,  show 
that  there  was  a  genuine  issue  as  to  material  facts  and 
that  appellees  were  not  entitled  to  judgment  as  a  matter  of 
law. 

C.  The  record  herein  discloses  that  the  aforesaid  judg- 
ment entered  against  DePinto  in  Cause  No.  Civ.-2974-Phx. 
was  not  a  community  obligation  of  appellants  and  could  not 
legally  be  satisfied  out  of  their  community  property. 

Specification  of  Error  No.  2. 

The  lower  Court  erred  in  failing  to  enter  a  preliminary 
injunction  restraining  appellees  from  attempting  to  satisfy 
the  aforesaid  judgment  out  of  the  community  property  of 
appellants  during  the  pendency  of  the  action,  for  the  rea- 
son that  appellants  would  suffer  irreparable  harm  if  their 
community  property  were  sold  under  execution  to  satisfy 
the  aforesaid  judgment. 
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D. 
ARGUMENT 
1 .     Record  Does  Not  Support  Summary  Judgment. 

Arizona  is  a  community  property  state.  Since  1925,  the 
Supreme  Court  of  the  State  of  Arizona  and  this  Court  have 
uniformly  held  that  the  community  property  of  husband 
and  wife  is  not  liable  for,  or  subject  to,  the  separate  debts 
or  obligations  of  either  spouse.  Cosper  v.  Valley  Bank,  28 
Ariz.  273,  237  P.  175 ;  Payne  v.  Williams,  47  Ariz.  396,  56 
P.2d  186 ;  Tway  v.  Payne,  55  Ariz.  343,  101  P.2d  455 ;  Bah- 
cock  V.  Tarn,  156  F.2d  116  (9th  Cir.  1946) ;  Sliaw  v.  Greer, 
67  Ariz.  223,  194  P.2d  430;  Barr  v.  Petzhold,  11  Ariz.  399, 
273  P.2d  161. 

With  respect  to  tort  claims,  particularly  those  based  on 
negligence,  the  Supreme  Court  of  Arizona  has  held  that  the 
community  is  liable  for  damages  resulting  from  the  acts  of 
a  spouse  which  are  done  while  furthering  a  community  pur- 
pose. The  case  of  Hays  v.  Richardson,  95  Ariz.  64,  386  P.2d 
791,  involved  an  automobile  accident  which  occurred  while 
the  husband  was  on  his  way  to  pick  up  his  wife  and  children. 
The  Supreme  Court  of  Arizona  stated : 

"Appellants  contend  that  in  determining  whether  the 
act  was  coimnitted  in  furtherance  of  a  community  pur- 
pose, we  must  inquire  into  the  very  act  itself  and  the 
mere  fact  the  tort  was  committed  while  the  spouse  was 
on  the  way  to  do  something  for  the  benefit  of  the  com- 
munity is  not  controlling,  citing  1  de  Funiak,  §  182  at 
p.  526  (1943).  This  is  not  the  law  in  Arizona.  In  negli- 
gence cases  we  will  not  only  inquire  into  the  very  act 
itself  but  the  surrounding  circumstances  as  well  to 
make  this  determination  because  rarely  does  one  run 
a  red  light  or  collide  with  another  for  the  specifiic 
purpose  of  benefiting  the  community.  In  Selaster  v. 
Simmons,  39  Ariz.  432,  7  P.2d  258  (1932)  this  court 
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considered  the  surrounding  circumstances  in  determin- 
ing there  was  a  community  purpose  involved.  See  also 
Chapman  v.  Salazar,  40  Ariz.  215,  11  P.2d  613  (1932). 
Applying  this  rule  we  note  that  appellants  came  to 
Phoenix  for  one  main  reason,  namely,  to  permit  the 
children  to  participate  in  the  T.V.  show.  When  Hays 
went  to  pick  up  the  wife  and  children  after  the  show 
this  was  merely  one  phase  of  the  entire  project.  We 
hold  therefore  that  the  husband  was  engaged  in  a 
community  purpose  at  the  time  of  the  accident. 
******* 

"It  is  undisputed  that  if  one  spouse  is  negligent  while 
furthering  a  community  purpose,  the  conmiunity  is 
liable  for  damages  resulting  therefrom.  Selaster  v. 
Simmons,  supra;   Chapman  v.  Salazar,  supra." 

In  McFadden  v.  Watson,  51  Ariz.  110,  74  P.2d  1181,  the 
Supreme  Court  of  Arizona  held  that  the  community  was 
liable  for  libelous  and  slanderous  acts  of  the  husband  which 
were  done  to  protect  the  interests  of  a  company  in  which 
he  was  a  partner.  The  Court  said : 

"The  evidence  leads  to  the  irresistible  conclusion  that 
the  libelous  and  slanderous  acts  were  done  to  protect 
the  financial  interest  of  the  Phoenix  Fuel  Company  in 
a  controversy  arising  because  Watson  believed  that 
Wyatt  had  taken  $40  in  money  belonging  to  the  com- 
pany. Watson  was  a  partner  in  the  company  and,  there- 
fore, in  protecting  its  interest,  was  protecting  his  own 
interest,  and  his  financial  interest  in  the  companj^  (on 
his  own  statement  of  its  nature)  was  a  conununity  one. 
Such  being  the  case,  we  think  that  any  act  done  by 
Watson,  in  this  behalf,  was  intended  for  the  benefit  of 
the  community,  and  the  community  must  be  Liable  for 
the  unfortunate  results  thereof." 

Rodgers  v.  Bryan,  82  Ariz.  143,  309  P.2d  773,  involved 
an  assault  and  battery  upon  the  plaintiff  by  the  defendant 
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husband.  The  attack  occurred  at  the  defendants'  combina- 
tion trading-post,  store,  restaurant  and  gas  station.  With 
respect  to  the  contention  that  the  conduct  of  the  husband 
was  not  in  furtherance  of  any  community  interest,  the  Su- 
preme Court  of  Arizona  stated : 

"We  do  not  agree,  and  point  out  that  Buck  Rodgers' 
intentions,  by  his  own  admissions  were  to  protect  the 
morals  of  his  family,  hotel  guests,  and  his  property 
against  trespass.  These  were  obviously  community 
interests.  His  conduct  and  actions  were  intended  to 
be  performed  in  behalf  of  the  community,  and  his 
separate  property  and  that  of  the  community  are 
liable  for  the  unfortunate  results  of  his  violent  con- 
duct. McFadden  v.  Watson,  51  Ariz.  110,  74  P.2d  1181 ; 
Ruth  V.  Rhodes,  66  Ariz.  129,  185  P.2d  304." 

The  case  of  Babcock  v.  Tam,  156  F.2d  116  (9th  Cir.  1946), 
was  instituted  for  the  purpose  of  enforcing  a  judgment 
against  the  community  property  of  the  judgment  debtor  and 
his  wife.  The  judgment  arose  out  of  an  accident  in  which 
the  judgment  debtor  was  involved  while  driving  his  auto- 
mobile on  business  connected  with  his  separate  property. 
This  Court  held  that  the  judgment  could  not  be  satisfied 
out  of  community  property,  and  said : 

"It  is  correctly  claimed  by  appellant  that  the  Arizona 
state  community  law  relating  to  the  issues  of  the  in- 
stant case  is  similar  in  some  respects  to  the  Washing- 
ton state  law.  Selaster  v.  Sinunons,  1932,  39  Ariz.  432, 
7  P.2d  258.  See  Tway  v.  Payne,  1940,  55  Ariz.  343, 
101  P.2d  435.  In  the  case  of  McFadden  v.  Watson, 
1938,  41  Ariz.  110,  74  P.2d  1181,  1182,  the  court  an- 
nounced the  governing  Washington  rule,  as  stated  in 
Floding  V.  Denholm,  1905,  40  Wash.  463,  82  P.  738, 
739 :  'The  rule  now  is  that  community  property  is  liable 
for  a  debt  created  by  the  husband  for  the  benefit  of  the 
community.  But  such  property  is  not  liable  for  a  debt 
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created  by  a  tort  of  either  spouse,  or  one  which  is  not 
for  the  benefit  of  the  community.'  In  Werker  v.  Knox, 
1938, 1 97  Wash.  453,  85  P.2d  1041, 1043,  the  court  says  : 
*It  is  in  those  cases  where  the  husband  has  caused  a 
negligent  injury  through  the  use  of  an  automobile  that 
the  tendency  of  the  courts  to  go  to  an  extreme  limit 
to  fix  liability  upon  the  community  has  been  most 
clearly  exhibited  *  *  *,'  This  statement,  however,  is 
preceded  by  the  sentence,  ^Biit  *  *  *  there  can  he  no 
recovery  against  the  community  unless  the  husband 
was  engaged  in  doing  something  which  coidd  he  said 
to  he  heneficial  to  his  principal,  the  marital  community.' 
In  Cosper  v.  Valley  Bank,  1925,  28  Ariz.  373,  P.  175, 
it  was  held  that  where  a  judgment  arises  out  of  a 
transaction  wholly  regarding  separate  property  and  in 
no  way  affecting  community  interests,  the  person 
against  whom  the  judgment  was  made  is  individually 
liable  out  of  his  separate  property  rather  than  the 
community  as  community  property  is  liable  only  for 
community  debts." 

Shaw  V.  Greer,  67  Ariz.  223,  194  P.2d  430,  involved  a 
question  of  whether  or  not  judgments  obtained  against  a 
Navajo  County  deputy  sheriff  and  the  Chief  of  Police  of 
the  City  of  Winslow  could  be  collected  from  the  conununity 
property  of  the  judgment  debtors  and  their  respective 
wives.  The  judgment  was  predicated  upon  the  malicious 
and  unlawful  arrest  and  imprisonment  of  the  judgment 
creditor.  The  Supreme  Court  of  Arizona  held : 

"It  seems  to  us  that  the  malicious  tort  committed  by 
these  defendants,  not  committed  in  connection  with  the 
management  of  the  community  property,  may  be  likened 
to  a  separate  crime  of  one  of  the  spouses.  In  Newbury 
V.  Remington,  184  Wash.  665,  52  P.2d  312,  it  was  held 
that  the  marital  community  was  not  liable  for  an 
assault  committed  by  a  husband  motorist  who  was 
angered  because  he  thought  plaintiff  ran  through  an 
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arterial  highway  without  stopping.  The  court  reasoned 
that  the  tort  was  committed  by  the  defendant  as  an 
aggressor  and  not  for  the  benefit  of  the  community  nor 
connected  with  the  husband's  management  thereof. 
None  of  the  acts  committed  by  these  defendants  were 
within  the  scope  of  the  duties  of  the  office,  but  rather 
they  were  entirely  without  it. 
******* 

"Being  of  the  opinion  that  a  malicious  tort  committed 
by  one  of  the  spouses  witliout  the  knowledge,  consent, 
or  ratification  of  the  other  and  not  resulting  in  a  benefit 
to  the  community  is  not  a  community  obligation,  it 
follows  that  the  debt  sued  on  was  the  separate  obliga- 
tion of  the  defendant  husbands  and  that  the  order 
quashing  the  writs  of  garnishment  levied  to  collect 
salaries  owing  to  the  community  was  correctly  en- 
tered." 

In  the  light  of  the  above-mentioned  authorities,  there  can 
be  no  doubt  as  to  the  law  of  the  State  of  Arizona  with  re- 
spect to  the  liability  of  the  community  for  the  tort  of  one  of 
the  spouses.  If  the  act,  which  gives  rise  to  the  cause  of 
action,  was  committed  by  one  of  the  spouses  "while  further- 
ing a  community  purpose",  the  community  is  liable  for 
damages  resulting  therefrom.  We  do  not,  however,  find  any 
Arizona  cases  which  deal  with  a  tort  committed  by  husband 
or  wife  while  engaged  in  some  activity  which  was  embarked 
upon  only  for  the  purpose  of  accommodating  a  friend.  In 
the  case  at  Bar,  we  are  concerned  with  a  judgment  which 
was  obtained  against  Dr.  DePinto  upon  the  theory  that  he 
was  negligent  in  carrying  out  his  duties  as  a  director  of 
United  Security  Life.  The  record  herein  discloses,  without 
contradiction,  that  Dr.  DePinto  was  serving  on  the  Board 
of  Directors  of  United  solely  as  an  accommodation  to  his 
friend  Kelly.  (R.T.  13-38,  33-34)  Under  the  circumstances, 
his  conduct  could  no  more  impose  liability  upon  the  marital 
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comnmnity  than  if  he  had  signed  an  accommodation  note 
for  Kelly.  In  PerJdns  v.  First  National  Bank  of  Holbrook, 
47  Ariz.  376,  5G  P.2d  639,  the  Supreme  Court  of  Arizona 
stated : 

"Interveners  reduce  their  second  assignment  to  this 
proposition  of  law :  That  Charles  Perkins,  as  a  mem- 
ber of  the  community,  had  no  power  under  the  law 
without  the  knowledge  and  consent  of  his  wife,  Mary 
L.  Perkins,  to  use  the  community  assets  to  guarantee 
the  debt  of  a  stranger  to  the  community;  it  deriving 
no  benefit  therefrom.  This  proposition  is  confirmatory 
of  what  is  settled  law  in  this  jurisdiction.  Section  2175, 
Revised  Code  of  1928,  makes  the  conmiunity  property 
liable  for  the  community  debts  contracted  by  the  hus- 
band. And  in  Cosper  v.  Valley  Bank,  28  Ariz.  373,  237 
Pac.  175,  we  held  the  community  was  not  liable  for  a 
debt  contracted  by  the  husband  in  no  way  connected 
with  the  community  and  from  which  the  community  re- 
ceived no  benefit.  This  would  protect  the  community 
from  a  liability  of  the  husband  as  surety  or  guarantor, 
unless  it  was  in  aid  of,  or  for,  the  community.  Sim- 
Life  Assur.  Co.  V.  Outler,  172  Wash.  540,  20  Pac.  (2) 
1110." 

Again,  in  Payne  v.  Williams,  47  Ariz.  396,  56  P.2d  186,  the 

Supreme  Court  of  Arizona  said : 

"The  motion  to  quash  was  based  on  the  theory  (a) 
that  the  community  assets  may  not  be  held  for  a 
separate  debt  of  one  of  the  spouses,  and  (b)  that  the 
indorsement  of  a  note  for  accommodation  only  is  a 
separate  debt  of  the  spouse  so  indorsing  and  not  of 
the  community.  We  think  the  law  in  Arizona  has  been 
well  settled  in  the  affirmative  on  the  first  point  by  the 
case  of  Cosper  v.  Valley  Bank,  28  Ariz.  373,  237*  Pac. 
175.  And  that  an  accommodation  note  signed  by  the 
husband,  and  which  does  not  benefit  the  community 
estate,  is  his  separate  debt  is  so  plain  that  it  needs  no 
argument  to  support  it."  (Emphasis  supplied.) 
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It  will  be  remembered  that  Dr.  DePinto  had  no  financial 
interest  whatsoever  in  United.  He  did  not  receive  and  did 
not  expect   to   receive   any   compensation  whatsoevei-  for 
serving  on  its  Board  of  Directors.   (R.T.  14-16).  He  ob- 
tained no  benefit  of  any  kind  whatsoever  from  serving  on 
the  Board  of  United  other  than  the  personal  satisfaction 
of  helping  a  friend.  (R.T.  21).  In  denying  appellants'  Mo- 
tion for  Preliminary  Injunction  the  lower  Court  concluded 
that  Dr.  DePinto's  service  on  the  Board  of  Directors  of 
United  "was  for  a  comnmnity  purpose  and  was  beneficial 
to  the  community  of  the  plaintiffs."  This  conclusion  w^as 
not  predicated  upon  any  evidence  in  the  record  with  the 
exception  of  testimony  that  a  friendly  relationship  existed 
between  the  DePintos  and  the  Kellys.  The  lower  Court  said : 
"In  our  free  enterprise  society  the  corporation  is  the 
specific  organ  through  which  a  modern  society  dis- 
charges its  basic  economic  functions.  The  directors  of 
corporations   hold  great   power   and   have  become   a 
major  leadership  group,  and  as  such  have  great  re- 
sponsibilities to  the  enterprise  and  the  people  they 
manage,  and  to  the  economy  and  society.*  As  a  con- 
comitant of  such  responsibilities  and  power,  directors 
of  corporations  enjoy  positions  of  prestige  and  high 
status  in  the  community. 

Such  status  and  such  prestige  along  would,  without 
anything  else,  confer  a  benefit  upon  the  connnunity  of 
the  plaintiffs  where  the  husband  as  here  served  on 
the  Board  of  Directors  of  a  profit  corporation. 

In  this  case  we  have  more :  we  have  such  direct  bene- 
fits as  the  circulation  of  the  plaintiff-husband's  name 
to  members  of  the  public  to  whom  stock  in  the  defend- 
ant corporation  Avas  being  sold,  thus  resulting  in  an 
ethical  form  of  advertising  for  a  physician  and  sur- 
geon. Similar  benefits  flow  from  the  circulation  of  his 
name  among  the  policyholders  and  the  other  directors 
in  the  defendant  insurance  company. 
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Even  the  assertion  by  the  plaintiff-husband  that  he 
took  a  place  on  the  Boaixl  of  Directors  in  order  to 
accommodate  a  friend  of  the  plaintiff,  fostered  a  com- 
munity purpose  by  furthering  the  friendship  between 
the  De  Pinto  marital  community  and  the  Kelly  marital 
connnunity.  (*See  for  example,  A.R.S.  §  10-191  et  seq. 
concerning  the  duties  of  directors.)"  (T.R.  10). 

The  assumptions  which  were  made  by  the  trial  Court 
were  completely  dissipated  by  the  testimony  and  affidavits 
of  Dr.  DePinto,  and  the  affidavits  of  Dr.  Lentz  and  Paul 
Roca  hereinabove  quoted.  (T.R.  29-34.)  Paul  Roca  is  a 
prominent  Phoenix  attorney  who  is  one  of  the  authors  of 
the  Arizona  Insurance  Code  and  who,  for  more  than  15 
years  last  past,  has  specialized  in  the  practice  of  insurance 
law.  He  handled  the  legal  work  incident  to  the  organiza- 
tion, incorporation  and  operation  of  numerous  insurance 
companies  including  United.  Mr.  Roca  stated: 

"that  any  personal  contacts  which  Dr.  DePinto  may 
have  made  or  any  publicity  which  Dr.  DePinto  may 
have  received  as  a  member  of  the  board  of  directors  of 
United  Security  Life,  did  not  contribute  to  or  enhance, 
and  could  not  have  been  expected  to  contribute  to  or 
enhance,  Dr.  DePinto's  status  and  prestige  in  the 
community,  could  not  have  constituted  'advertising' 
of  his  practice  as  an  obstetrician  which  would  have 
had  any  value  whatsoever  and  could  not  have  resulted 
in  any  benefits,  monetary  or  otherwise,  to  Dr.  DePinto 
or  to  the  marital  community  consisting  of  Dr.  DePinto 
and  his  wife,  Margaret  DePinto." 

The  lower  Court  felt  that  Dr.  DePinto's  service  on  the 
Board  of  United  "fostered  a  community  purpose  by  further- 
ing the  friendship  between  the  DePinto  marital  comnmnity 
and  the  Kelly  marital  conmiunity".  We  submit  that,  under 
the  law  of  the  State  of  Arizona,  the  community  cannot 
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be  held  liable  for  an  act  of  the  husband  which  is  performed 
solely  as  an  accommodation  to  a  friend.  If  a  husband  makes 
a  commitment  for  the  benefit  of  a  corporation  in  which  he 
has  a  substantial  financial  (community)  interest,  such  act 
will  be  deemed  to  be  in  furtherance  of  the  community 
affairs.  As  indeed  it  is.  Donato  v.  Fishhurn,  90  Ariz.  210, 
367  P. 2d  245.  Oshorn  v.  Massachusetts  Bonding  and  In- 
surance  Co.,  229  F.Supp.  674  (D.C.  Ariz.  1964).  Compare, 
however,  the  case  of  American  Surety  Co.  of  N.Y.  v.  Sand- 
herg,  244  F.  701  (9th  Cir.  1917),  wherein  this  Court  held 
that  the  conmmnity  was  not  liable  upon  an  indenmity  agree- 
ment signed  by  the  husband  on  behalf  of  a  corporation 
in  which  he  had  no  financial  interest.  The  trial  Court  found : 
"That  neither  of  the  defendants  Avas  ever  a  stockholder 
of  the  construction  company,  and  neither  had  any  financial 
interest  in  that  company,  and  Peter  (the  husband)  signed 
the  indemnity  agreement  at  the  request  and  for  the  ac- 
commodation of  one  Mettler,  who  is  a  large  stockholder  and 
an  officer  of  the  construction  company,  and  an  old  friend 
of  Peter's  *  *  *."  The  American  Surety  Company  case  was 
predicated  upon  Washington  law.  The  Supreme  Court  of 
Arizona  has  said  that:  "We  have  always  held  that  our 
community  property  law  was  more  like  that  of  the  State 
of  AVashington  than  of  any  of  the  other  community  states, 
and  that  decisions  from  that  state  were  very  persuasive." 
McFadden  v.  Watson,  supra. 

Not  only  have  the  Courts  held  that  an  act  done  merely 
because  of  friendship  will  not  be  considered  as  "furthering 
a  community  purpose",  but  that  an  act  done  because  of 
l)lood  relationship  will  not  be  so  considered.  In  the  case  of 
Sun  Life  Assur.  of  Canada  v.  Outler,  172  Wash.  540,  20 
P.2d  1110,  plaintiff  instituted  an  action  to  recover  the 
amount  due  on  a  promissory  note  executed  by  Author  P. 
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Oiitler  and  his  wife,  Iriua.  Irnia  was  the  daughter  of  the 
defendants,  Mr.  and  Mrs.  George  E.  Kellough.  Mr.  Kellough 
guaranteed  paj-nient  of  the  promissory  note  solely  as  an 
accommodation  for  his  daughter-in-law.  The  Supreme  Court 
of  Washington  overruled  one  of  its  prior  decisions  and 
stated : 

"The  application  of  the  principal  of  that  case,  to  the 
case  at  bar,  would  simply  mean  that  the  husband's 
indorsement,  without  consideration,  of  the  son-in-law's 
note,  w^ould  create  a  community  obligation — this  upon 
the  theory  that  the  wife,  prompted  by  maternal  affec- 
tion, would  be  presumed  to  give  her  consent  and  ap- 
proval to  the  transaction,  even  though  she  did  not 
know  about  it.  Such  an  act  of  a  husband,  depending 
upon  the  assumption  of  knowledge  of  his  wife's  affec- 
tion for  their  child,  does  not  meet  the  test  of  business 
or  benefit  to  the  community.  The  marital  community, 
with  respect  to  the  subject-matter  under  consideration, 
is  essentially  a  business  concern,  and  the  power  of  its 
manager,  the  husband,  should  be  controlled  strictly 
by  his  statutory  authority,  not  by  what  may  appear 
on  the  surface  to  be  the  promptings  of  a  generous 
paternal  im])ulse.  Otherwise,  without  consent  or  knowl- 
edge of  the  wife,  the  community  estate  may  be  depleted 
by  transactions  in  which  it  can  have  no  possible  chance 
to  benefit." 

It  should  be  noted  that  the  Sun  Life  Assur.  Company 
case  was  cited  by  the  Supreme  Court  of  the  State  of  Ari- 
zona in  support  of  its  decision  in  Perhins  v.  First  National 
Bank  of  Holbrooh,  supra. 

In  the  case  of  Forsythe  v.  Paschal,  34  Ariz.  380,  271  P. 
865,  the  Supreme  Court  of  Arizona  explained  why  the 
marital  community  should  be  insulated  from  obligations 
incurred  by  one  of  the  spouses  other  than  in  furtherance 
of  some  community  purpose : 
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"The  state's  principal  interest  in  the  marriage  status 
is  the  protection  of  the  family  as  a  unit,  and  of  the 
minor  ehilden.  The  whole  history  of  our  legislation 
in  Arizona,  as  well  as  elsewhere,  shows  this  to  be  true. 
There  are  few  things  which  v.^ould  do  more  to  destroy 
the  solidarity  of  family  life  and  the  proper  mainte- 
nance of  the  children  of  the  marriage  than  the  pos- 
sibility that  the  community  estate  and  earnings  pri- 
marily intended  by  the  state  for  this  protection  could 
be  diverted  from  that  purpose  to  satisfy  debts  in  no 
way  connected  with  the  family.  Even  in  the  ordinary 
partnership,  a  judgment  against  the  individual  partner 
cannot  be  collected  from  partnership  assets  until  after 
the  business  is  wound  up.  Much  more  is  this  necessarily 
true  of  the  marital  partnership,  and  since  it  is  against 
public  policy  for  that  to  be  destroyed,  except  when 
the  state,  for  good  cause  shown,  approves  the  dissolu- 
tion of  the  family  unit,  until  such  legal  dissolution 
occurs  it  would  folloAv  a  creditor  of  the  one  partner 
may  not  enforce  a  judgment  for  an  individual  debt 
against  the  property  of  the  community." 

We  respectfully  submit  that,  in  the  case  at  Bar,  there 
is  no  evidence  which  supports,  in  any  way.  the  conclusion 
that  Dr.  DePinto's  services  upon  the  Board  of  Directors 
of  United  were  "in  furtherance  of  a  community  purpose." 
To  the  contrary,  the  evidence  expressly,  specifically  and 
incoiitrovertibly,  shows  that  such  service  was  not  in  further- 
ance of  such  purpose.  The  entry  of  summary  judgment 
against  appellants  was,  therefore,  erroneous,  and  nmst  be 
reversed. 

2.     PreSiminary  injunction. 

It  is  apparent  that,  after  a  trial  on  the  merits,  appellants 
will  ])e  entitled  to  a  decj-ee  enjoining  appellees  from  having 
judgment  in  Cause  No.  Civ.-2974-Phx.  satisfied  out  of  their 
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community  property.  Merritt  v.  Newkirh,  155  Wash.  517, 
285  P.  442;  Dempseij  v.  Oliver,  93  Ariz.  238,  379  P.2d  908; 
42  CJ.S.  53,  §  552,  41  CJ.S.  979,  §  458e.  Although  an  order 
was  entered  in  the  DePinto  bankruptcy  proceedings  stay- 
ing execution  sale  of  appellants'  property,  appellees  have 
asked  the  Bankruptcy  Court  for  permission  to  proceed  with 
such  sale.  It  is  obvious  that  a  forced  sale  of  such  properties, 
pending  the  final  disposition  of  this  action,  will  result  in 
irreparable  injury  to  appellants  for  the  reasons  stated  in 
their  verified  Complaint : 

"(a)  Plaintiffs'  community  personal  property  will  be 
sold  under  execution  at  a  forced  sale  without  right  of 
redemption  and  at  prices  substantially  less  than  the 
value  thereof. 

"(b)  Plaintiffs'  community  real  property  will  be  sold 
under  execution  at  forced  sale  and  at  prices  substan- 
tially less  than  the  value  thereof. 

"(c)  Numerous  parcels  and  items  of  plaintiffs'  com- 
munity real  and  personal  property  may  be  sold  to 
numerous  buyers  with  the  result  that  plaintiffs  will  be 
forced  to  maintain  multiple  actions  for  the  purpose  of 
recovering  their  property. 

"(d)  Plaintiffs'  communit}^  property  will  wrongfully 
and  illegally  get  into  the  hands  of  third  parties  who 
may  dissipate  the  same  or  otherwise  place  the  same 
beyond  recovery  by  plaintiffs. 

"(e)  Plaintiffs'  bank  accounts  will  be  subject  to  garn- 
ishment with  the  result  that  plaintiffs  will  not  be  able 
to  carry  on  their  personal  and  business  affairs  in  an 
orderly  manner. 

"(f)  Plaintiffs  will  be  wrongfully  and  illegally  de- 
prived of  their  property  under  circumstances  which 
will  make  it  impossible  to  determine  plaintiffs'  damage 
with  any  degree  of  certainty  in  an  action  or  actions 
at  law. 


24 

''(g)  The  aforesaid  judgment  will  constitute  an  ap- 
parent lien  or  cloud  upon  the  title  to  plaintiffs'  said 
connnunity  property  wliich  will  make  it  impossible  for 
plaintiffs  to  sell,  mortgage  or  otherwise  deal  with  said 
property."  (T.R.3) 

Upon  reversal  of  the  judgment  herein,  the  case  should 
be  remanded  to  the  lower  Court,  with  instructions  to  issue 
a  preliminary  injunction  as  prayed  for  by  appellants.  In 
view  of  the  fact  that  the  properties  of  appellants  are  in 
custody  of  the  Bankruptcy  Court,  such  injunction  should 
be  conditioned  on  the  furnishing  of  a  nominal  bond. 

Respectfully  submitted, 

Herbert  Mallamo 

Evans,  Kitchel  &  Jenckes 

By    Joseph  S.  Jenckes,  Jr. 

Attorneys  for  Appellants. 

Anthony  0.  Jones  and 
Joseph  K.  Brinig 

By    Anthony  0.  Jones 

Attorneys  for  James  P. 
Bonohue,  Trustee  in 
Bankruptcy  of  the  Estate 
of  Angus  J.  DePinto. 

I  certify  that,  in  connection  w^ith  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

Joseph  S.  Jenckes,  Jr. 

(Exhibits  Foltow) 
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Intervenor-Appellant, 

vs. 
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Appellees. 


BRIEF  OF  APPELLEES 


Opinion  Below 

A  prayer  for  a  preliminary  injunction  was  denied  in  an 
opinion  and  order.   (T.  R.    9).   Later  appellees  moved  for  summary 
judgment  which  was  granted  in  an  order  which  incorporated  the 


above  referred  to  opinion.   (T.R.   47). 

Jurisdiction 
Appellees  incorporate  herein  the  statement  of  jurisdiction 
contained  in  appellants'  opening  brief  at  page  2  thereof. 

Questions  Presented 

(1)  Whether  there  was  any  genuine  issue  of  material  fact 
preventing  summary  judgment? 

(2)  Whether  appellees  were  entitled  to  summary  judgment 
as  a  matter  of  law? 

(3)  Whether  the  trial  judge  abused  his  discretion  in  denying 
appellants  a  preliminary  injunction? 

Statement  Of  The  Case 
Following  the  June  28,    1965  entry  of  judgment  against  appellant 
Angus  J.  DePinto  in  Doig  v.   DePinto  and  Provident,    Civil  No.    2974, 
Phoenix,    U.S.   District  Court,   appellants  filed  this  action  on  July 
12,    1965.   The  connplaint  seeks  a  permanent  injunction  prohibiting 
execution  of  the  judgment  in  Civil  No.   2974  against  the  community 
property  of  appellants  Angus  J.   DePinto  and  Margaret  F.   DePinto. 
(T.R.    1,4,  5).  A  motion  for  a  temporary  restraining  order  without 
notice  was  denied  by  U.S.   District  Judge  James  Walsh.   (T.R.   7). 
On  July  21,    1965,    U.S.   District  Judge  Carl  A.   Muecke  heard 
testimony  and  received  evidence  w^"th  ^c^pect  to  appellants'  motion 


for  a  preliminary  injunction.   (R.T.    1).  After  hearing  appellants' 
evidence  and  lengthy  oral  argument,    several  memoranda  were 
filed  after  which  Judge  Muecke  filed  on  August  4,    1965  a  written 
opinion  and  order  denying  the  preliminary  injunction,   (T.R.    9,  54). 
A  motion  for  an  injunction  pending  appeal  of  the  denial  of  the  motion 
for  a  preliminary  injunction  was  then  filed  and  later  denied.   (T.R. 
54,55). 

Thereafter,    on  August  14,    1965,   appellants  filed  a  motion  in 
this  court  seeking  an  injunction  pending  appeal.   However,    on  August 
18,    1965,   while  the  motion  here  was  pending,    appellant  Angus  J. 
DePinto  filed  a  voluntary  petition  for  an  arrangement  under  Chapter 
XI  of  the  Bankruptcy  Act,    and  obtained,   without  notice,    a  restraining 
order  signed  by  a  Referee  in  Bankruptcy  which  order  prevented 
further  execution  of  the  judgment  in  Civil  No.    2974.  About  September 
14,    1965,   appellant  Angus  J.   DePinto  filed  sworn  schedules  in  the 
said  bankruptcy  proceeding  listing  total  community  liabilities  of 
$2,  113,  931.  93  and  total  community  assets  of  $754,  109.  44.   (Exh,  E, 
No.    20460  here).   Later,    on  or  about  September  20,    1965,    this  court, 
without  having  been  given  notice  by  appellants  of  the  existence  of  the 
restraining  order  issued  by  the  Referee  in  Bankruptcy,    denied 
appellants'  motion  for  an  injunction  pending  appeal. 

Subsequently,    appellees  filed  the  motion  for  suiTimary  judgment 
which  was  granted  about  December  8,    1965. 


On  March  10,    1966  appellant  Angus  J.  DePinto  filed  a 
voluntary  consent  to  be  adjudicated  a  bankupt.   His  spouse  has 
filed  a  statement  therein  to  the  effect  that  such  bankruptcy 
comprehends  the  community  property.   Following  the  voluntary 
consent  of  appellants,    the  trustee  in  bankruptcy  intervened  here. 
To  date  the  restraining  order  prohibiting  execution  of  the  judgment 
in  Civil  No.    2974  is  still  in  force  in  the  bankruptcy  court  despite 
efforts  of  appellee  to  obtain  a  decision  thereon. 

The  facts  adduced  at  the  July  21,    1965  hearing  on  appellants' 
motion  for  a  preliminary  injunction  are  as  follows: 

Appellants  moved  to  Phoenix,   Arizona  in  1936.    (R.T.    11,  111). 
Upon  arrival  there,    according  to  the  testimony  of  each,    they  owned 
nothing.   (R.T.    10,  112).  Each  testified  that  everything  acquired 
subsequent  to  1936  was  community  property.   (R.  T.    10,  11,  111,  112). 

In  1947  the  appellants  met  James  E.   Kelly  and  the  latter's 
wife  in  Carlsbad,    California,   before  the  Kellys  became  residents 
of  Phoenix,   Arizona.   (R.T.    28,  112).   The  DePintos  became  very 
friendly  with  the  Kellys,    occupied  summer  homes  next  to  each  other 
in  Carlsbad,    California  from  1948  until  1960,    entertained  each  other, 
visited  each  other's  homes,    and  rerhained  friends  until  1959  or  1960. 
(R.T.    28,  112).   Mrs.   DePinto  and  Mrs.   Kelly  were  friends  as  well 
as  the  cliildren  of  both  families.   (R.T.    66).  Angus  J.   DePinto  made 
several  trips  from  Phoenix,   Arizona  to  Carlsbad,    California  with 


James  E.  Kelly  via  either  automobile  or  airplane.   (R.T.    28). 

On  June  16,    1952,    Life  Underwriters,   Inc.,   a  management 
corporation,   was  incorporated  under  the  laws  of  Arizona,   (R.T. 
29),   James  E,   Kelly  was  the  president  and  a  director  of  Life 
Underwriters,   Inc.   (R.T.   30).   Prior  to  October  1,    1952,    Kelly 
discussed  with  DePinto  the  business  affairs  of  Life  Underwriters, 
Inc.    (R.T.    29).  DePinto  understood  that  the  purpose  of  Life  Underwrit 
Inc.   was  to  take  over  smaller  companies  and  to  sell  life  insurance, 
(R.T.    29).   On  October  1,    1952,    Life  Underwriters,   Inc.   issued  a 
prospectus  for  the  sale  of  stock  to  the  public.    (R.T,    30).   The  said 
prospectus  stated  that  DePinto  was  one  of  Life  Underwriters,   Inc.  's 
directors,    (R.T.    30).   DePinto  was,    prior  to  October  18,    1957, 
for  a  period  of  two  years,   a  director  of  Life  Underwriters,   Inc.  , 
and  DePinto  knew  that  his  name  was  being  used  as  a  director  of 
Life  Underwriters,   Inc.   (R.T.    30).   DePinto  also  owned  stock  in 
Life  Underwriters,   Inc.   for  which  he  paid  $2,  000.   (R,  T.    29,  30). 

On  November  21,    1952,    about  a  month  and  a  half  after  the 
Life  Underwriters,   Inc.   prospectus  was  issued,   articles  of 
incorporation  were  filed  for  United  Security  Life.   (R.T.    31).   Through 
Kelly,   DePinto  became  aware,    late  in  November  or  December  of 
1952,   that  United  Security  Life  was  in  existence.    (R.T.    31).    Prior 
to  December  15,    1952,   United  also  prepared  a  prospectus  for  the 
sale  of  its  stock  to  the  public.   (R.T.    31).   The  said  United  Security 


Life  prospectus,    under  the  heading  entitled  "Relationship  with 
Life  Underwriters,   Inc.",    stated  that  Life  Underwriters,   Inc.   was 
the  exclusive  operating  management  and  sales  agent  for  United 
Security  Life,   and  that  DePinto  was  a  director  of  Life  Underwriters, 
Inc.    (R.T.    31,32),    The  said  United  prospectus  set  forth  information 
about  DePinto.   (Exh.  A,   R.T.    126),   DePinto  both  knew  and  presumed 
that  Kelly  was  using  DePinto's  name  in  prospecti  issued  by  United, 
and  actually  sav/  a  prospectus  himself.   (R.T.    32,  105).   Stock  in 
United  was  sold  to  the  public  by  25  to  40  salesmen,   and  life  insurance 
was  sold  to  members  of  the  armed  forces,    (R.T.    32).   DePinto  knew 
that  his  name  was  being  used  by  Kelly  in  selling  stock  of  United  to 
the  public.    (R.T.   45). 

Thereafter,    on  March  29,    1955,   a  meeting  of  United's  board 
of  directors  was  held  at  which  a  Doctor  Harry  Gumming  or  James 
Burke  complained  about  the  management  of  United  under  Kelly.   (R.T. 
33).   DePinto  attended  the  said  March  29,    1955  meeting  because  Kelly 
asked  him  to  attend,    and  while  at  the  meeting  he  saw  and  heard 
James  Burke  and  Doctor  Harry  Gumming.   (R.T.    33),   The  gist  of 
the  complaints  by  Burke  was  that  United  was  not  being  administered 
properly,   and  that  the  stockholders  were  in  danger  of  losing  their 
money.    (R.T.   40). 

On  October  14,    1955  DePinto  was  elected  a  director  of  United. 
(R.T.    33).   DePinto  became  a"  director  to  help  United  and  Kelly.    (R.T. 


At  the  time  DePinto  became  a  director  of  United,    he  knew  that 
United  was  selling  life  insurance  to  members  of  the  armed  forces 
at  Army,   Navy,    and  Air  Force  depots.   (R.T.    34).  At  the  time  he 
became  a  director  of  United,   DePinto  never  intended  to  be  active 
although  he  had  previously  had  three  years  experience  as  a  member 
of  the  board  of  directors  of  the  Phoenix  Country  Club  whose  meetings 
he  attended  regularly.    (R.T.    33).   In  becoming  a  director  of  United, 
DePinto  fostered  a  family  friendship  by  "helping  a  fellow  who 
already  was  a  friend. "(R.  T.    70). 
^  A  few  months  after  beconaing  a  director  of  United,   DePinto's 

spouse,    appellant  Margaret  F.   DePinto,    was  aware  of  the  fact,    but 

■ 
never  objected  to  his  being  a  director  of  United.   (R.T.    71). 

During  his  tenure  as  a  director  of  United,   DePinto  attended 
none  of  the  meetings  of  the  board  of  directors.   (R.T.    36).   When  such 
directors'  meetings  were  held,    DePinto  was  earning  money  for  the 
marital  community.   (R.T.   45).   One  of  his  patients  was  Mrs.   Kelly 
whose  child  he  delivered.    (R.T.    54).   DePinto  was  unable  to  state 
that  no  other  patients  were  referred  to  him  by  other  directors  of 
United.   (R.T.    54). 

•  Prior  to  becoming  a  director  of  United  in  1955,   DePinto  had 
acquired,    before  1948,    a  parcel  of  real  estate  in  Yuma  County, 
Arizona  in  joint  ownership  with  one  J.L.   Jenkins.   (R.T,   42).   J.  L. 
Jenkins  also  becaiTie  a  director  of  United  at  about  the  time  DePinto 
became  p  director.    (R.T.    42). 


When  asked  by  members  of  thfe  public  what  he  thought  of 
United,    DePinto  never  told  any  suchpersons  that  he  was  not  acting 
on  behalf  of  the  community  while  a  director  of  United,    and  it  was 
not  until  after  the  complaint  was  filed  in  Civil  No.    2974  that  he 
first  so  claimed.   (R,T.    57,  60).  Except  for  the  indebtedness 
reflected  in  the  judgment  in  Civil  No.    2974,   DePinto  never  disclaimed 
any  other  indebtedness  as  not  owing  by  the  miarital  community 
on  the  ground  that  it  was  a  separate  debt,   (R.  T.    64).   Every  debt 
ever  paid  by  DePinto  in  the  preceding  29  years  was  paid  by  DePinto 
from  community  property  funds.   (R.T.   64)c  In  1960  DePinto  posted 
$175,  000  of  the  community's  cash  as  collateral  to  secure  a  supersedeas 
bond  on  appeal  from  the  judgment  entered  against  him  in  Civil  No. 
2974.   (R.T.   51). 

DePinto's  spouse  was  told  very  little  by  DePinto  concerning 
the  management  of  the  marital  community,    and  was  even  unav/are 
he  had  purchased  stock  in  Life  Underwriters,   Inc.   (R.T.    55,  118), 
DePinto  wrote  the  checks,   took  care  of  banking  matters,    arranged 
for  financing  of  buildings,    signed  leases  with  the  tenants,    and  in 
general  supervised  and  managed  the  business  affairs  of  the  community. 
(R.T.    118). 

Other  than  the  claim  being  made  here  that  DePinto's  directorship 
in  United  was  not  a  community  activity,    DePinto  never  had  any 
separate  activities  and  every  business  matter  he  engaged  in  was  one 

_    Q    _ 


in  which  DePinto's  spouse  shared  both  the  profits  and  the  losses. 
(R.T.    52,  62,  63). 

During  his  service  as  a  director  of  United  Security  Life, 
DePinto  traveled  to  San  Diego,    California  with  James  E,   Kelly 
via  airplane,    and  on  at  least  one  occasion  his  air  fare  was  paid 
for  by  United  Security  Life.    (R.T.   43).  When  asked  to  produce 
evidence  which  would  shov/  that  he  had  repaid  such  air  fare,   De 
Pinto  was  unable  to  produce  a  cancelled  check  and  claimed  that  he 
paid  the  sum  to  Kelly  in  cash  upon  arrival  in  San  Diego.  (R.  T.   44). 
He  did  not  explain  why  the  ticket  was  paid  for  in  cash  upon  arrival 
In  San  Diego  and  not  in  cash  before  boarding  the  airplane  in  Phoenix. 

During  the  years  1960  through  1964,    appellants  claimed 
federal  income  tax  deductions  for  the  cost  of  litigating  Civil  No,    2974 
as  incurred  "for  the  management,    conservation,    or  maintenance  of 
property  held  for  the  production  of  income.  "  (Exh.    C,  D,  E-1,  E-2,  F). 
Ihe  only  property  owned  by  appellants  being  comimunity  property, 
the  said  deductions  were  claimed  for  the  conservation  of  community 
Droperty.   (R.T.    10,11,111,112). 

The  first  time  DePinto  ever  claimed  that  when  acting  as  a 
director  of  United  he  was  not  serving  a  community  purpose  was  after 
the  complaint  was  filed  in  Civil  No.    2974,   and  while  with  his  legal 
counsel.   (R.T.    60).   Prior  to  that  time  it  was  his  understanding  that 
le  had  no  liability  or  responsibility  in  acting  as  a  director,    and  therefor 
iCvl  po  occas'-^-i  to  disavov/  the  a^^iviiy  as  community  activity. 


Argument 

Before  turning  to  the  specific  legal  and  factual  materials 
sustaining  the  district  court's  orders  granting  summary  injunction 
and  denying  a  preliminary  injunction,    the  court  is  earnestly  asked 
to  consider  the  follov/ing  information  concerning  who  and  what  is 
low  involved  in  the  instant  litigatioUo 

This  court  has  already  recognized  the  importance  in  any 
litigation  of  knowing  who  are  the  real  parties  in  interest  in  contrast 
;o  who  may  be  appearing  for  them  in  court.   Niesz  v.   Gorsuch,    9 
::ir.,    1961,    295  F.  2d  909;    De Pinto  v.   Provident  Security  Life 
:nsurance  Company,    9  Cir. ,    1963,    323  F.  2d  826;  Gorsuch  v. 

J'ireman's  Fund  Insurance  Company,   F.  2d (Dck.   No.    19887, 

)  Cir. ,    1966),   It  did  so  by  pointing  out  that  the  real  beneficiaries 
)f  any  judgment  in  Civil  No.    2974  v/ere  the  38  3  former  stockholders 
)f  United  Security  Life.    Such  a  judicial  approach  is  a  commion  practice 
)y  courts  who  use  such  knowledge  to  judge  the  weight  to  be  given 
irguments  being  advanced,   and  to  help  fashion  proper  remedies. 

Consequently,   it  is  equally  important  to  focus  attention  on 
he  fact  that  appellants  are  no  longer  the  real  litigants  here,    but  are 
nerely  nominal  parties  v/ho  have  no  stake  in  the  outcome  of  this 
itigation  or  that  other  pending  appeal  entitled  DePinto  and  Donohue 
r.   Provident  Security  Life  Insurance  Company,    Dck.   No.    20553,    9 
:ir. 

Because  appellants  voluntarily  cc-nsented  to  be  adjudicated 


)ankrupt  on  March  10,    1966,    having  filed  sworn  schedules  therein 
ihowing  that  the  community's  total  liabilities  were  $2,  113,  931.  93 
vhereas  its  total  assets  were  only  $754,  109.44,    it  is  evident  that 
lo  monetary  benefit  could  accrue  to  them  should  it  ever  be  held  in 
his  litigation  that  the  judgment  and  interest  of  $462,  739.  74  in  Civil 
sfo.    2974  could  not  lav/fully  be  satisfied  from  the  community  assets. 
Vhy?  Because  all  that  would  happen,    insofar  as  appellants  are  con- 
;erned,    is  that  the  community's  total  of  liabilities  would  be  reduced   - 
rom  $2,  113,  931.  93  to  $1,  651,  192.  19  while  the  total  of  assets  would 
•emain  at  $754,  109.44.   Thus,    the  marital  community  in  bankruptcy 
/ould  still  owe  $897,  082.  75  more  than  its  total  assets  even  if  a 
ecision  were  ultimately  rendered  here  or  in  Civil  No.    2974  (Dck. 
lo.    20553,    9  Cir.)  eliminating  the  $462,  739.74  judgment  or  preventing 
ts  collection  from  the  community  assets.   Nor  would  appellants 
lenefit  monetarily  insofar  as  separate  property  is  concerned  since 
ach  has  testified  repeatedly  herein  that  everything  appellants  own 
s  community  property. 

Thus,   it  appears  reasonable  to  ask  why  bankrupt  appellants 
/ould  press  this  appeal  in  view  of  the  expensive  printed  briefs  which 
lave  been  filed  in  the  two  matters,    the  continued  presence  of 
[ualified  counsel  who  are  acting  for  appellants,   and  the  cost  of  further 
'esearch  and  legal  counsel  in  proceeding  Vv'ith  this  and  the  other 
.ppeal.   In  short,    why  would  a  bankrupt  marital  community  expend 


large  sums  of  money  to  continue  an  appeal  attempting  to  eliminate 
a  community  liability  which,    if  removed,    still  leaves  that  community 
with  $897,  082.  75  more  in  debts  than  assets?  The  answer  is  that 
such  persons  would  not  expend  such  sums,    and  it  is  therefore  obvious 
that  the  real  parties  in  interest  here  are  the  general  creditors  of 
appellants'  marital  community  in  bankruptcy  whose  claims  arose 
several  years  after  the  first  two  judgments  were  entered  in  Civil  No. 
2974.   These  bankruptcy  general  creditors  are  formally  represented 
by  the  trustee  in  bankruptcy  who  intervened  here  recently.   They  are 
joined  in  spirit,    if  not  in  substance,   by  the  Massachusetts  Mutual 
Life  Insurance  Company,    which,   also  represented  by  Evans,   Kitchel 
St  Jenckes,    counsel  for  appellants  here,   filed  a  petition  in  the  bankruptc 
:ourt  on  June  2,    1966  seeking  authority  to  proceed  against  Angus 
J.   DePinto  in  a  suit  filed  before  judgment  v/as  entered  in  Civil  No. 
E974,  on  a  promissory  note  in  the  approxiinate  amount  of  $1,  063,  007.  50. 
rhe  petition  also  seeks  authority  to  foreclose  on  a  $1,  063,  007.  50 
Irst  mortgage  owed  by  Trosco  Land,   Inc.  Appellee  has  been  assured 
Dy  competent  and  experienced  owners  and  operators  of  the  kind  of 
Tiedical  building, which  is  the  subject  of  the  Massachusetts  Mutual 
Life  Insurance  Company  mortgage  granted  to  Trosco  Land,   Inc. , 
;hat  such  foreclosure  will  fall  short  by  at  least  $300,  000.   Thus, 
Vlassachusetts  Mutual  Life  Insurance  Company  will  be  a  general 
:reditor  of  appellants  community  for  the  approximate  sum  of 


$300,  000  along  with  the  apprndmately  $355,  112.  03  of  additional 

Trosco  Land,    Inc.   debts  which  DePinto  guaranteed  and  which  will 

1 
fall  upon  the  marital  community.   The  total  of  the  above  items  plus 

the  $70,  000  owed  by  the  community  to  James  C.   Trisoliere  is 

2 
$725,  112.  03.    Thus,   it  is  general  creditors  who  are  the  real  parties 

in  interest.  Appellants  are  merely  bystanders. 

The  foregoing  reflects  that  those  who  are  appealing  here  in 

the  guise  of  protectors  of  the  sanctity  of  marital  community  property 

anxious  to  prevent  fraud  against  a  wife  are  actually  commercial 

general  creditors  of  a  bankrupt  coinmunity  who  are  being  led  into 

battle  by  Massachusetts  Mutual  Life  Insurance  Conapany  and  the 

trustee  in  bankruptcy.   Appellee  acknowledges  that  there  is  nothing 

wrong  at  all  with  the  efforts  of  creditors  v/ho  extended  credit  to 

appellants'  community  several  years  after  the  first  two  judgments 


1.  Appellants  own  approximately  one  third  of  the  outstanding  stock 

of  Trosco  Land,   Inc.    the  corporation  whose  debts  of  $1,  418,  1 1  9,  53 
DePinto  guaranteed  according  to  Schedule  A -4  of  Exhibit  E,   Docket 
No.    20460  here.   This  is  the  corporation  against  whom  Massachusetts 
Mutual  Life  Insurance  Company  is  foreclosing  the  first  mortgage  of 
approximately  $1,  063,  007.  50.   Horton  v.   Donohue-Kelly  Banking 
Co.,   Wash.,    1986,    46  P.   409,    held  where  the  husband  held  stock 
in  the  corporation  for  the  benefit  of  the  community,    liability  incurred 
by  reason  of  husband's  guaranty  of  corporate  debt,    community 
property  is  liable.  Appellant  DePinto  testified  here  that  when  he 
assumed  the  directorship  of  Trosco  Land,   Inc.  ,    he  did  so  with  the 
intent  of  benefiting  the  marital  community.   (R.T.    47).   Thus,    he  is 
liable  and  the  coinmunity  is  liable  on  the  aforesaid  guarantees. 

2.  See  Schedule  A -3  of  Exhibit  E  attached  to  Petition  for  Writ  of 
Mandamus  in  Docket  No,    20460  here.   This  $70,  000  debt  came  into 
existence  in  May  of  196  5  as  a  result  of  the  purchase  by  appellants 
of  the  stock  in  Trosco  Land,   Inc.   owned  by  Mr.   Trisoliere. 

-  1? 


m  Civil  JNo.    Z'di^  were  entered  irom  attempting  to  collect  their 

debts  by  eliminating  the  judgment  in  Civil  No.    2974  rendered  for 

3 
the  benefit  of  United 's  former  shareholders.   Hov/ever,    question 

is  raised  as  to  the  validity  of  invoking  here  the  sanctity  of  the 

community  property  when  that  marital  community  is  hopelessly 

insolvent,    and  neither  member  of  that  con:imunity  can  obtain  $1 

of  benefit  from  the  decision  which  the  general  creditors  request 

in  the  name  of  the  marital  community.   Query  also  whether  that 

comimunity  exists  any  longer  insofar  as  the  community  property 

in  bankruptcy  is  concerned? 

For  the  following  reasons,   the  present  appeals  should  be 

dismissed. 

I 

The  District  Court  Did  Not  Err  In  Granting  Appellees ' 

Motions  For  Summary  Judgment  Because  There  Was 

No  Genuine  Issue  Of  Material  Fact  And  Appellees  Were 

Entitled  To  It_][n  Law. 

Rule  56  (c).    Federal  Rules  of  Civil  Procedure,   provides 
that  the  judgment  sought  by  a  motion  for  summary  judgment: 
"...   shall  be  rendered  forthwith  if  the  pleadings. 


3.     No  doubt  these  general  creditors  will  proceed,    in  the  event  no 
success  is  effected  here  or  in  Dck.   No.    20553,    to  the  bankruptcy 
court  in  an  effort  to  have  the  judicial  lien  in  Dck,   No.    20553 
declared  null  and  void  so  that  the  judginent  in  Dck.   No.    20553 
would  share  a.nd  share  alike  with  their  $725,  112.03  in  v.'hich 
event  the  recovery  in  Dck.   No.    20553  could  not  exceed     39  ce".1^ 


depositions,   answers  to  interrogatories,    and  admissions 
on  file,    together  with  the  affidavits,    if  any,    show  that 
there  is  no  genuine  issue  as  to  any  material  fact  and  that 
the  moving  party  is  entitled  to  a  judgment  as  a  matter  of 
law.  " 
rhus,    the  questions  with  respect  to  appellants'  appeal  from  the 
summary  judgment  granted  by  Judge  Muecke  are:  (A)  what  is  the 
ipplicable  law,    and  (B)  are  there  any  genuine  issues  of  material 
^act? 

A. 
Under  Present  Arizona  Law  The  Community  Is  Liable 
For  The  Negligence  Or  Breach  Of  Fiduciary  Duty  Of 
The  Husband  Committed  "While  A  Corporate  Director 
Whether  Or  Not  He  Was  Serving  A  Community  Purpose 
While  Acting  As  A  Director. 

The  major  premise  of  appellants'  legal  argument  is  that  the 
narital  community  in  Arizona  is  not  liable  for  the  negligence  or 
)reach  of  fiduciary  duty  of  the  husband  as  a  corporate  director 
mless  while  a  director  he  was  serving  one  or  more  community 
)urposes.    Their  minor  premise  is  that  Angus  J.   DePinto'did  not 
;erve  any  community  purpose  in  accepting  and  acting  as  a  corporate 
lirector  of  United  Security  Life.   Hereafter,    in  subpart  B,    appellee 
vill  note  some  of  the  community  purposes  which  were  furthered 


by  DePinto's  assumption  of  a  corporate  directorship  in  United 
Security  Life,   and  the  reasons  why  there  is  no  genuine  dispute 
as  to  each  community  purpose  or  benefit  on  the  assumption  that 
the  rule  is  as  stated  by  appellants.   Here,    however,    the  point  is 
submitted  that  recent  Arizona  cases  have  made  it  plain  that  the 
corporate  director  who  commits  a  tort  or  breach  of  fiduciary 
duty  against  his  corporation  cannot  hide  behind  the  skirts  of  his 
wife  when  called  to  account  from  the  only  property  most  citizens 
of  a  community  property  state  own  -  community  property. 

In  1956  the  Arizona  Supreme  Court  in  Mortensen  v.   Knight, 
81  Ariz.    325,    305  P.  2d  463  (1956),    discredited  its  previous 
practice  of  placing  the  greatest  weight  on  the  commiunity  property 
decisions  of  the  state  of  Washington.   After  a  lengthy  review  and 
analysis  of  the  history  and  theory  of  the  Arizona  cominunity 
property  system,   the  court  said: 

(1)  "  The  State  of  Washington  adopted  its  community 
property  act  on  December  2,    1869,   following  Arizona  by 
nearly  four  years.  " 

(2)  "...   while  the  source  of  the  Arizona  community 
property  system  is  California,    a  comparison  with  the 
Constitution  of  the  State  of  Texas,    1845,    Vernon's  Ann.   St. 
Article  VII,   Section  19,    shows  that  Article  XI,   Section  14, 
•'"cjLi.^ti'ution  of  California,    supra,    is  identical  to  that  of  Texas.  " 


(3)     "  From  the  foregoing  we  are  compelled  to  conclude 
that  the  decisions  of  the  State  of  Washington,   while  informative, 
are  not  necessarily  more  persuasive  than  either  those  of  the 
state  of  California  or  Texas ,  " 
Therefore,    since  there  is  no  Arizona  decision  holding  that  the 
community  is  not  liable  for  the  negligence  or  breach  of  fiduciary 
duty  of  the  husband  corporate  director  unless  he  was  furthering  a 
community  purpose  or  benefit  while  holding  such  office,    v/hat  is  the    • 
law  of  California  and  Texas? 

In  California,    coinmunity  property  is  subject  to  liability  for 
the  husband's  torts  whether  committed  wliile  serving  a  community 
purpose  or  note  Grolemund  v.    Cafferata,    17  CaL  2d  679,    111  P.  2d 
641  (1941).   See   also  Vest  v.   Superior  Court,    294  P.  2d  988  (D,  C. 
App.    1st).    The  same  rule  applies  in  Texas  where  the  community  is 
liable  for  the  torts  of  either  spouse.    10  A.  L„R.    2d  §  9  at  997. 

That  Arizojii'3  Supreme  Court  is  following  in  the  direction  of 
California  and  Texas  is  vividly  shown  by  the  1964  decision  in 
Gardner  v.   Gardner,    95  Ariz.    202,    388  P.  2d  417  (1964).   There  it 
was  held  that  alimony  owed  to  a  former  wife  by  a  husband  could  be 
collected  frona  the  coinmiunity  of  the  husband  and  the  new  wife.   In 
short,   what  was  clearly  a  separate  debt  of  the  husband  v/as  collected 
from  the  iriarital  community. 

The  cases  cited  by  appellants  are  prior  to  Gardner  v,   Gardner, 


supra,    do  not  support  the  principle  that  a  marital  community  is 
not  liable  for  the  negligence  of  the  corporate  director  husband 
unless  the  latter  was  serving  a  community  purpose,    and  are  based 
on  a  1925  case  which  no  longer  supports  the  principle  for  which 
appellants  cited  it. 

Thus,   at  page  12  of  their  opening  brief,    appellants  make  the 
incorrect  statement  that  "the  coiTimiunity  property  of  husband  and 
wife  is  not  liable  for,    or  subject  to,    the  separate  debts  or  obligations 
of  either  spouse,  "  and  then  cite  as  authority  therefor  six  cases. 
The  first,    Cosper  v.   Valley  Bank,    28  Ariz.    273,    237  P.    175(1925), 
was  expressly  limited  by  the  1964  decision  in  Gardner  v.   Gardner, 
supra,    to  the  narrow  principle  that  "community  property  cannot  be 
reached  to  satisfy  separate  contractual  debts  of  the  husband.  "  The 
second  case,    Payne  v.   Williams,    47  Ariz.    396,    56  P.  2d  186  (1936), 
after  stating  the  principle  as  appellants  do,    immediately  cited  as 
its  sole  authority  therefor  Cosper  v.   Valley  Bank,    supra.  Thus,    it 
too  has  been  limited  by  the  Gardner  case,    supra.   The  third  case, 
Tway  V.   Payne,    55  Ariz.    343,    101  P.  2d  455  (1940)    also  cited  Gosper 
V.   Valley  Bank  as  its  sole  authority  for  the  broader  statement  of 
principle  which  was  linaited  by  Gardner  v.   Gardner,    supra,   when 
it  narrowed  Cosper  v.   Valley  Bank,    supra.  The  fourth  case  was 
Babcock  v.   Tam,    9  Cir. ,    1946,    156  F.  2d  116,    in  which  this  court 
cited  Cosper  v.   Valley  Bank,    supra,    and  interpreted  the  law  as 


then  holding  that  a  judgiTient  arising  out  of  a  transaction  wholly 
regarding  separate  property  and  in  no  way  affecting  community 
interests  could  not  be  collected  from  the  community.   Therefore, 
Babcock  v.   Tam,    supra,    has  also  been  narrowed  by  Gardner  Vo 
Gardner,    supra,    which  interpreted  Gosper  v.   Valley  Bank,    supra, 
as  limiting  collection  against  the  community  property  of  the 
separate  contractual  debts  of  the  husband.   The  fifth  case  cited  by 
appellants,   Shaw  v.   Greer,    67  Ariz.    223,    194  P.  2d  430  (1948), 
after  setting  forth  the  broader  statement  set  forth  by  appellants, 
cited  as  the  authority  therefor  Gosper  v.   Valley  Bank,    supra,    and 
Payne  v.  Williams,    supra,   both  of  which  were  restricted  by  Gardner 
V.  Gardner,    supra.   The  sixth  and  final  case,    Barr  v.    Petzhold, 
77  Ariz.    399,    273  P.  2d  161  (1954),    is  another  of  the  pre  Gardner  v. 
Gardner,    supra,    cases  in  v/hich  the  dicta  stated  the  rule  as  urged 
by  appellants. 

It  is  plain  therefore  that  the  rule  is  not  that  "the  community 
property  of  husband  and  wife  is  not  liable  for,    or  subject  to,    the 
separate  debts  or  obligations  of  either  spouse",    as  previously  set 
forth  in  the  above  cases  all  built  on  the  foundation  of  the  principle 
announced  in  Gosper  v.  Valley  Bank,    supra.    The  rule  is  simply  that 
'community  property  cannot  be  reached  to  satisfy  separate  contractual 
debts,  "  Gardner  v.   Gardner,    supra.    Therefore,    the  inference  v/hich 
was  left  by  appellants'  statement  in  the  first  paragraph  of  page  12 


of  their  opening  brief  -  that  it  is  to  be  naturally  expected  that  in 
order  to  hold  the  community  liable  for  a  tort  claim  against  the 
husband,    it  is  necessary  to  show  that  community  purposes  were 
being  served  and  thus  the  debt  was  not  a  separate  debt  -  is 
incorrect.     Therefore,   the  cases  which  are  cited  thereafter  from 
page  12  through  page  22  of  appellants'  opening  brief  need  to  be 
examined  to  determine  if  they  actually  support  appellants'  thesis 
that  with  respect  to  tort  claims,    particularly  those  based  on 
negligence,    the  community  cannot  be  held  liable  therefor  unless 
community  purposes  were  being  served. 

First,    at  page  12  of  their  brief,   an  interesting  statement  is 
submitted.     It  is  that  "the  community  is  liable  for  damages  resulting 
from  the  acts  of  a  spouse  v/hich  are  done  while  furthering  a  community 
purpose.      The  case  cited  in  support  is  Hays  v,   Richardson,    95  Ariz, 
64,    386  P.  2d  791  (1963).     The  court  is  asked  to  note  that  appellants 
do  not  state  or  cite  the  Hays  case,    supra,    in  support  of  the  contention 
that  the  community  cannot  be  held  liable  unless  some  community 

k 

purpose  was  being  served  by  the  tortfeasor  husband.     Instead  all  that 
is  said  is  that  the  community  is  liable  for  damages  resulting  from 
the  acts  of  a  spouse  which  are  done  while  furthering  a  comminity 
purpose.     It  is  mierely  an  inference  which  is  left  that  the  Hays  case, 
supra,    holds  that  the  community  cannot  be  held  liable  unless  some 
community  purpose  is  being  served  by  the  tortfeasor.   However,    the 
Hays  case,    supra,   which  was  decided  before  Gardner  v.   Gardner, 


simply  pomtea  out  mat     it  is  unaisputea  tnat  ii  one  spouse  is 
negligent  while  furthering  a  community  purpose,    the  community 
is  liable  for  damages  resulting  therefrom",    and  went  on  to  find 
that  a  father  driving  to  pick  up  his  children  who  had  participated 
in  a  television  show  was  engaged  in  a  community  purpose.   That 
is,    the  court  was  not  required  to  rule  on  the  question  of  whether 
the  community  can  be  held  liable  for  the  negligence  of  the  husband 
while  not  furthering  a  community  purpose.  All  that  was  necessary 
to  dispose  of  the  case  was  to  point  out  that  no  one,    regardless 
of  the  side  taken,    disagreed  with  the  principle  that  if  a  father  was 
engaged  in  furthering  a  community  purpose,    then  obviously  the 
community  is  liable,    and  that  since  community  purposes  were  being 
served  there  it  followed  that  the  community  was  liable.   For  example, 
the  instant  appeal  could  be  disposed  of  on  the  ground  that  the  record 
shows  community  purposes  were  being  served  by  appellant  Angus 
J.  DePinto,   and  therefore  the  community  is  liable  for  the  subject 
negligence.   But  that  v/ould  not  amount  to  a  holding  by  this  court  that 
the  community  can  only  be  held  liable  in  Arizona  if  the  father  tortfeasor 
was  engaged  in  a  community  purpose  when  the  tort  was  committed. 
In  such  an  event  it  would  not  be  correct  to  so  cite  the  instant  case. 
Therefore,   it  is  not  correct  to  so  cite  Hays  v.   Richardson,    supra, 
iV'heii  it  did  not  decide  more  than  it  was  required  to  decide. 

The  second  case  cited  for  its  proposition  respecting  the  tort 
liability  of  the  community  is  McFaod^xi  -. .   V/atson,    51  Ariz.    110, 


74  P.  2d  1181  (1938).   But  this  case  solely  and  expressly  relied  on 
Cosper  V.   Valley  Bank,    supra,    to  support  the  broad  principle  that 
"community  property  is  liable  only  for  community  debts,    and  not 
for  the  separate  obligations  of  either  of  the  spouses.  "  Since  Cosper 
^'  Val^Gy  Bank,    supra,    has  severely  restricted  this  rule  now  that 
it  has  been  reinterpreted  by  Gardner  v.   Gardner,    supra,   this  case 
does  not  support  appellants'  argument.   McFadden  v.   Watson,    supra, 
can  no  longer  be  correctly  cited  as  meaning  that  a  community  is  only 
liable  for  coinmunity  debts  and  not  for  any  separate  debts. 

The  third  case,    cited  at  page  13  of  their  opening  brief,    is 
Rodgers  v.   Bryan,    82  Ariz.    143,    309  P.  2d  773  (1957).   There  the 
Arizona  Supreme  Court  merely  acknowledged  a  contention  by  the 
appellants  there  that  the  tort  was  not  in  furtherance  of  a  community 
interest,   and  disposed  of  the  case  on  the  facts  by  finding  that  a 
comimiunity  purpose  was  served.  It  did  not  take  up  the  question  of 
law  as  to  whether  the  contention  made  by  appellants  v;as  correct  or 
not.   It  simply  struck  down  their  factual  prennise. 

Appellants'  fourth  case  in  support  of  their  inference  that  the 
community  is  liable  for  the  tort  of  the  husband  only  if  committed 
while  serving  a  community  purpose  is  Babcock  v.   Tarn,    9  Cir.,    1946, 
156  F.  2d  116.  As  noted  earlier  herein  this  case  in  another  pre  1964 
Gardner  v.   Gardner,    supra,    case  in  which  this  court  correctly  cited 
and  relied  on  the  broad  rule  of  Cosper  v.   Valley  Bank,    supra,    that 


now  has  been  restricted  to  the  principle  that  the  community 
property  cannot  be  reached  to  satisfy  the  separate  contractual 
debts  of  the  husband.  Also,   this  court  then  relied,    as  the  Arizona 
courts  did  then,    inost  heavily  on  the  community  property  lav/  of 
the  state  of  Washington.   Although  Babcock  v.   Tarn,    supra,   was 
a  correct  interpretation  of  Arizona  law  at  the  time  it  was  decided, 
its  Arizona  law  foundations  have  been  swept  away  by  Mortensen  v. 
Knight,    supra,   and  Gardner  v.   Gardner,    supra,    and  the  clear 
direction  of  the  Arizona  decisions  since  that  time. 

The   fifth  case  cited  by  appellants  is  Shaw  v.   Greer,    67  Ariz. 
223,    194  P.  2d  430  (1948)  .   But  this  is  one  of  the  cases  v/hich  relied 
on  Gosper  v.   Valley  Bank,    supra,    to  support  the  principle  that 
"community  property  is  liable  only  for  community  debts  and  not 
for  the  separate  obligations  of  either  of  the  spouses.  "  Then  using 
that  very  broad  principle  to  support  the  need  to  exclude  everything 
which  was  a  separate  debt,    it  went  on  to  review  the  Washington  law 
and  found  that  there  a  debt  resulting  from  a  malicious  tort  was  a 
separate  debt.   The  foundation  of  this  case  has  been  taken  away  by 
Gardner  v.   Gardner,    supra,    and  it  does  not  support  the  principle 
that  the  community  is  liable  only  for  community  debts  and  not  for 
any  separate  debts  or  obligations  of  either  spouse. 

The  sixth  case  cited  by  appellants,    Perkins  v.   First  National 
Bank  of  Holbrook,    47  Ariz.    376,    56  P.  2d  639  (1926),   falls  under 


the  same  disability  since  it  too  reliefd  on  Cosper  v.   Valley  Bank, 
supra,    to  support  the  statement  that  "the  community  v/as  not 
liable  for  a  debt  contracted  by  the  husband  in  no  v/ay  connected 
with  the  community  and  from  which  the  community  received  no 
benefit."  Thus,    it  too  has  been  limited  by  the  narrowed  holding  of 
Cosper  V.   Valley  Bank,    supra. 

Appellants'  seventh  case  is  Payne  v.   Willi anis,    supra,    found 
at  page  17  of  their  opening  brief.    As  set  forth  earlier  this  case 
was  also  narrowed  down  by  Gardner  Vo   Gardner,    supra,    since  it 
relied  solely  on  Gosper  v.   Valley  Bank,    supra. 

The  foregoing  cases,    cited  by  appellant  to  support  the 
principle  that  the  coinmiunity  is  liable  for  the  torts  of  the     husband 
only  if  cornmiitted  while  the  latter  was  furthering  a  community 
purpose,    all  rest  on  the  broad  and  earlier  statement  of  the  rule 
in  Cosper  v.   Valley  Bank,    supra,    that  the  community  is  liable 
only  for  community  debts  and  not  for  the  separate  debts  or  obligations 
of  either  spouse.    Based  on  such  a  rule  it  would  follow  that  since 
the  community  was  liable  only  for  community  debts,    it  therefore 
would  be  necessary  to  show  that  community  purposes  had  been 
served  in  order  to  hold  the  community  liable.   However,    Cosper  v. 
Valley  Bank,    supra,   now  mieans,   according  to  the  Arizona  Supreme 
Court,    that  the  "community  property  cannot  be  reached  to  satisfy 
separate  contractual  debts  of  the  husband.  "  Thus,    neither  Cosper  v. 
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Valley  Bank,    supra,    nor  the  foregoing  cases  relying  on  it,    support 
the  principle  for  which  they  were  cited  by  appellants.   The  major 
premise  of  appellants  legal  argument  carsxt  be  tint  the  community  is 
liable  only  for  the  tort  of  the  husband  committed  while  furthering  a 
community  purpose  nor  that  the  community  is  liable  only  for 
community  debts.   The  only  major  premise  available  under  the  case 
law  he  has  cited  is  that  the  community  cannot  be  reached  to  satisfy 
the  separate  contractual  debts  of  the  husband,   and  that  major  premise 
will  not  support  the  conclusion  that  the  community  is  liable  only  for 
torts  committed  while  furthering  a  community  purpose. 

Appellants'  line  of  case  citations  assumes  that  the  case  upon 
which  they  all  rest,    Cosper  v.  Valley  Bank,   supra,   is  still  intact. 
It  is  not,   and  an  examination  of  Gardner  v,   Gardner,    95  Ariz.   202, 
388  P.  2d  417  (1964),   will  show  how  badly  damaged  it  is.   There  the 
Arizona  Supreme  Court  said  that  the  key  question  was  whether  alimony 
from  a  prior  marriage  is  a  contracted  debt .  It  then  decided  it  was 
not,    and  held  that  the  community  property  of  the  husband  and  his  new 
wife  was  liable  for  such  separate  debt.  By  limiting  the  Cosper  v. 
Valley  Bank,    supra,    case  to  the  rule  that  the  community  cannot  be 
reached  to  satisfy  separate  contractual  debts  of  the  husband  and  then 
finding  that  the  answer  to  the  key  question  was  that  it  was  not^ thereby 
permitting  collection  against  the  community,   the  Arizona  Supreme 
Court  laid  to  rest  the  principle  that  the  community  is  only  liable  for 


community  debts.   The  opimon  did  not  even  bother  to  discuss  any 
need  for  a  community  purpose  in  order  to  hold  the  community 
liable. 

The  decision  in  Gardner  v.   Gardner,    supra,    and  the  action  of 
the  court  in  Mortensen  v.   Knight,    supra,   freeing  the  court  from 
the  restrictions  placed  on  it  by  the  Washington  decisions  and 
turning  instead  to  California  and  Texas,    shows  that  Arizona's 
Supreme  Court  does  not  adhere  to  the  broad  principle  that  the 
community  cannot  be  held  liable  except  for  community  debts.   The 
fact  that  it  ruled  otherwise  in  Gardner  v,   Gardner,    supra,    after 
first  restricting  Cosper  v.   Valley  Bank,    supra,    to  the  principle 
that  "  the  community  property  cannot  be  reached  to  satisfy  separate 
contractual  debts  of  the  husband",    shows  that  Arizona  law  does 
not  support  appellants'  contention  that  Arizona  law  says  the 
community  is  liable  only  for  community  debts  and  not  for  any 
separate  debts  thereby  requiring  proof  that  the  debt  or  tort  obligation 
arose  as  a  result  of  community  purposes  being  served.    There  is 
no  need  to  prove  a  community  purpose  was  served  in  order  to  sustain 
liability  against  the  community  where  the  law  no  longer  holds  that 
the  community  is  liable  only  for  coinnnunity  debts.   When  the  law 
is  only  that  "  the  community  property  cannot  be  reached  to  satisfy 
separate  contractual  debts",    the  fact  that  the  debt  is  not  a  contracted 
debt  results  in  a  ruling  that  the  community  is  liable.   That  was  the 
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reasoning  of  the  Arizona  Supreme  Court  in  Gardner  v.   Gardner, 
supra,   when  it  held  that  the  "key  question"  was  whether  the  debt 
involved  there  was  contracted  or  not,    and  then  imposed  liability    ■ 
on  the  community  when  it  determined  the  debt  was  not  contracted. 
By  the  same  reasoning  here,    the  debt  arising  from  appellant 
DePinto's  breach  of  fiduciary  duty  and  tort  was  not  a  contracted 
debt,   and  therefore  the  community  is  liable. 

B. 
Assuming  The  Arizona  Law  Is  That  The  Community 
Is  Liable  Only  For  Community  Debts  And  That  It 
Therefore  Cannot  Be  Held  Liable  For  A  Husband's 
Breach  Of  Fiduciary  Duty  Or  Negligence  As  A  Corp- 
orate Director  Unless  The  Husband  Was  Furthering 
A  Community  Purpose  Or  Benefit,    There  Is  No  Genuine 
Issue  Of  Material  Fact  As  To  The  Serving  Or  Furtherance 
Of  Community  Purposes  By  Angus  J.   DePinto  While 
A  Director  Of  United. 

The  district  judge,    after  hearing  evidence  on  the  prayer  for 
a  preliminary  injunction,    examining  the  exhibits  offered  and  admitted 
into  evidence  at  such  hearing,   and  possibly  influenced  by  appellants' 
immediate  approval  of  his  suggestion  that  the  entire  case  might  be 
submitted  on  the  basis  of  the  evidence  presented  at  the  hearing  on 
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the  preliminary  injunction,    concluded  there  was  no  genuine  issue 

of  materia]  fact  with  respect  to  whether  appellant  Angus  J.   DePinto 

had  furthered  or  served  one  or  inore  community  purposes  while 

accepting  and  acting  as  a  director  of  United  Security  LifCc  Thus, 

because  the  appellants  themselves  advance  and  rely  on  the  Arizona 

legal  truism  that  the  community  is  liable  for  a  corporate  director's 

negligence  where  he  was  furthering  a  community  purpose  while 

5 
holding  such  office,    it  must  follow  that  the  motion  for  summary 

judgment  was  properly  granted  if  the  materials  relied  on  by  the 

district  court  reflect  that  there  is  no  genuine  issue  of  material  fact 

as  to  any  one  or  more  community  purposes  having  been  fostered 

or  served. 

The  first  community  purpose  or  benefit  which  the  trial  court 
found  was  as  follows: 

"in  our  free  enterprise  society  the  corporation  is  the 

specific  organ  through  which  a  modern  society  discharges 


4,  R.T.   at  194  contains  the  following: 

"  The  Court:    It  seems  to  mie  if  you  both,    if  each  side  believes 
there  would  be  no  further  evidence  that  v^^ould  be  presented,    even  on 
the  final  trial  of  this  matter,    that  we  might  very  well  save  everybody 
a  lot  of  time  if  we  could  treat  this  as  a  hearing  in  this  matter,    a  final 
hearing.  " 

Mr.    Jenckes:    We  suggested  that,    your  Honor,   and  I  think  counse 
wouldn't  agree. 

Mr.   McLane:    We  think,   your  Honor,    we  can  produce  considerab 
evidence  if  given  time  to  prepare,    that  there  were  a  multitude  of 
additional  benefits  other  than  the  ones  v.'e  have  spoken  of  here  today 
to  the  community. 

The  foregoing  exchange  shows  that  appellants  had  no  further  eviden 

5.  Appellants'  opening  brief  at  12,  16. 


its  basic  economic  functions.   The  directors  of  corporations 
hold  great  power  and  have  become  a  major  leadership  group, 
and  as  such  have  great  responsibilities  to  the  enterprise  and 
the  people  they  manage,    and  to  the  economy  and  society. 
As  a  concomitant  of  such  responsibilities  and  power,    directors 
of  corporations  enjoy  positions  of  prestige  and  high  status  in 
the  community. 

"  Such  status  and  prestige  alone  would,   without  anything 
else,    confer  a  benefit  upon  the  community  of  the  plaintiffs.  " 

That  such  status  and  prestige  constitute  a  community  benefit  was 

recognized  by  the  Supreme  Court  of  Washington  while  sitting  en  banc. 

Kilcup  V.   McManus,    64  Wash  2,    771,    394  P.  2d  375  (1964).   There 

the  court  said: 

"  A  community  is  liable  for  the  tort  of  either  spouse  if 
the  tort  is  calculated  to  be,    is  done  for,    or  results  in  a  benefit 
to  the  community  or  is  committed  in  the  prosecution  of  the 
comnnunity  business.   McManus  acted  under  the  color  and 
authority  of  his  public  office,    as  a  port  cominissioner  and 
also,  as  one  holding  a  deputy  sheriff's  commission.  Asa 
port  comimissioner,    he  occupied  a  position  of  honor  and  public 
esteem,    bringing  these  benefits  to  his  community,    ..." 
(Underscoring  supplied) 

The  foregoing  recognition  that  a  port  commissioner  received  public 


esteem  and  honor  was  not  a  finding  based  on  testimony  or  affidavits 
but  on  the  court's  knowledge  of  the  position's  status  and  prestige. 
The  same  is  true  here  of  the  district  court's  recognition  of  the 
prestige  and  status  accorded  corporate  directors  particularly  those 
on  the  boards  of  publicly  held  corporations. 

Nevertheless,    appellants  claim  that  the  district  court's 
"assumptions",    as  they  label  his  findings,    were  "completely 
dissipated"  by  the  testimony  and  affidavit  of  Dr.   DePinto  and  by  the 
affidavits  of  Dr.    Lentz  and  Mr.   Roca,    an  attorney.    But  what  this 
amounts  to  is  an  argument  that  the  findings  of  fact  of  a  trial  judge 
which  are  ultimate  findings  can  be  controverted  by  testimony  which 
is  the  basis  of  his  findings  and  affidavits  filed  after  the  findings  are 
made.    Certainly  this  would  have  no  effect  on  such  findings  at  the 
end  of  a  trial,    and  the  only  question  here  is  whether  his  findings  can 
be  so  controverted  after  a  hearing  on  a  preliminary  injunction  has 
produced  such  findings  and  a  miotion  for  summary  judgment  has 
been  filed.   The  answer  is  no  if  the  rule  requires  "genuine"  issues 
of  material  fact  in  order  to  deny  summary  judgment.   It  is  also  no 
if  the  affidavits  and  testimony  offered  in  contravention  of  such 
findings  are  ultimate  facts.   And  it  also  no  if  the  affidavits  are  in- 
sufficient. 

Assumiing  arguendo  that  such  affidavits,    filed  several  months 
after  the  findings  of  the  district  court  were  made,   are  sufficient  in 


law  to  create  a  genuine  issue  of  material  fact,    the  question  is 
whether  such  affidavits  did  in  fact  do  so. 

Rule  56  (e).   Federal  Rules  of  Civil  Procedure,    governs  with 
respect  to  the  requirements  for  affidavits  submitted  in  opposition 
to  summary  judgment.    The  rule  is  mandatory  and  states  that 
"opposing  affidavits  shall  be  made  on  personal  knowledge,    shall 
set  forth  such  facts  as  would  be  admissable  in  evidence,    and  shall 
shov/  affirmatively  that  the  affiant  is  comipetent  to  testify  to  the 
matters  stated  therein'.'  Thus,   as  stated  in  6  Moore,    Federal  Practice 
§  56. 22  at  2327-2328: 


I 


"  Affidavits  containing  statements  made  mierely  on  'informatic 

21  22 

and  belief  will  be  disregarded.     Hearsay  testimony  and  opinion 

23 
testimony  that  would  not  be  admissable  if  testified  to  at  the 


P 


trial  may  not  properly  be  set  forth  in  an  affidavit.  The  affidavit 

24 
is  no  place  for  ultimate  facts  and  conclusions  of  law,    nor  for 

25 
argument  of  the  party's  cause.  " 

6 
Also,   an  affidavit  containing  immaterial  inatters  is  not  available. 

Turning  to  the  three  affidavits,    and  examining  each  insofar  as 

the  status  and  prestige  finding  is  concerned,    it  is  observed  that  the 

DePinto  affidavit  simply  offers  the  conclusion  that  his  directorship 

"could  not  and  did  not  lend  status  or  prestige"  to  him.   This  is  merely 


6.     S.E.C.   V.   Payne,    35  F.    Supp.    873,876  (S.D.   N.  Y.    1940). 
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self  serving  opinion  testimony  of  the  litigant  who  is  thereby  arguing 
lis  case.  It  is  clearly  not  based  on  personal  knowledge  since  DePinto 
s  not  competent  to  testify  whether,    in  tlie  eyes  of  the  community, 
nany  of  whom  do  not  have  exalted  opinions  of  their  own  status  and 
)restige,    such  a  position  accords  status  and  prestige  to  the  holder 
hereof.   That  is,   it  may  be  true  that  former  President  Eisenhower 
>r  President  Johnson  v/ould  not  obtain  status  or  prestige  from  an 
.ppointment  as  a  corporate  director,    but  most  lawyers  and  businessmien 
.nd  physicians  dOo  Also,    DePinto's  opinion  Vv'ould  not  be  admissable 
n  evidence,    and  is  an  ultimate  fact.   For  these  reasons  the  DePinto 
ffidavit  does  not  create  a  genuine  issue  of  nnaterial  fact- respecting 
he  district  court's  finding  that  his  directorship  in  United  gave  the 
;ommu]iity  status  and  prestige. 

The  affidavit  of  Dr.   Lentz,   which  stated  that  he  too  was  a 
nember  of  the  board  of  directors  of  a  life  insurance  corporation 
hereby  showing  that  he  is  equally  interested  with  the  DePinlos  in 
istablishing  a  ruling  relieving  the  marital  community  of  liability,  states 
latly  that  it  is  inadmissable  opinion  evidence  regarding  the  status 
.nd  prestige  finding  when  it  states: 

'"  It  is  the  opinion  of  Affiant  that  Dr.   DePinto's  service 
as  a  miember  of  the  board  of  directors  of  United  Security  Life 
could  not  have  been  expected  to,    and  did  not,    enhance  the 
status  or  prestige  of  Dr.   DePinto  as  a  practicing  obstetricran 


or  otherwise.  " 
Such  a  stateinent  would  not  be  admissable  since  Dr.   Lentz  is 
not  competent  to  so  testify,    is  a  statement  of  ultimate  fact,    is 
not  based  on  personal  knowledge  as  reflected  by  paragraph  3 
thereof,    and  therefore  does  not  create  a  genuine  issue  of  material 
fact  regarding  the  district  court's  finding  that  corporate  directors 
enjoy  positions  of  prestige  and  status. 

On  the  other  hand,    the  affidavit  of  Mr.   Roca,    who  stated 
therein  that  he  incorporated  United  Security  Life,    and  who  like 
Dr.   Lentz  is  also  a  director  of  several  corporations  thus  making 
him  an  interested  party  in  obtaining  a  I'uling  discharging  the    . 
community  of  liability,    does  not  really  attempt  to  create  a  genuine 
issue  of  material  fact  respecting  the  status  and  prestige  finding. 
His  affidavit  simply  states  that: 

"...   any  personal  contacts  which  Dr.   DePinto  may  have 
made  or  any  publicity  which  Dr,   DePinto  may  have  received 
as  a  member  of  the  board  of  directors  of  United  Security 
Life,    did  not  contribute  to  or  enhance,   and  could  not  have.' 
been  expected  lo  contribute  tocT'eiliance,    Dr.   DePinto's 
status  and  prestige  in  the  community.  " 
The  same  objections  exist  with  respect  to  such  statement  as  with 
that  of  Dr.    Lentz,   More  importantly,    the  statement  is  rendered 
meaningless  by  the  qualifying  clause  at  the  beginning  thereof 


which  states  that  it  is  based  on  the  information  contained  in  the 
preceding  paragraph  5  which  sets  forth  the  dates  of  DePinto's 
directorship,    that  he  attended  no  meetings,    and  owned  no  stock 
or  received  any  compensation.   How  can  such  facts  serve  as  the 
basis  of  a  fact  statement  that  his  status  or  prestige  in  the  community 
was  not  enhanced?  The  conclusion  is  a  non  sequitor.   Also,    it  is 
noted  that  the  statement  was  that  "personal  contacts"  or  "publicity" 
could  not  have  given  him  status  or  prestige.   However,    the  district 
judge  did  not  so  find.   He  found  that  the  position  of  director  itself 
gave  one  status  or  prestige  .because  directors  have  become  a 
leadership  group  v/ith  great  powers  and  responsibilities.   Men. who 
occupy  positions  of  power  automatically  bring  status  and  prestige 
to  their  respective  marital  communities.   The  affidavit  of  Mr.   Roca 
is  inadmissable  opinion  testimony,    is  not  based  on  personal  knowledge 
as  the  affidavit  itself  acknowledges,    does  not  show  affirinatively  that 
the  affiant  is  competent  to  testify,    is  a  statement  of  ultimate  fact, 
and  on  its  face  is  not  supported  by  the  very  paragraph  it  relies  on. 
Consequently,   it  creates  no  genuine  issue  of  material  fact  concerning 
the  finding  that  corporate  directors  enjoy  positions  of  prestige  and 
status. 

The  three  affidavits  are  not  sufficient  to  create  a  genuine 
issue  of  material  fact  concerning  the  district  court's  finding  that 
corporate  directors  enjoy  positions  of  prestige  and  status. 


The  second  community  benefit  or  purpose  found  by  the 

district  court  v/as: 

".  .  .    the  circulation  of  the  plaintiff's  husband's  name 

to  members  of  the  public  to  whom  stock  in  the  defendant 

corporation  was  being  sold,    this  resulting  in  an  ethical 

form  of  advertising  for  a  physician  and  surgeon.     Similar 

benefits  flow  from  the  curculation  of  his  name  amiong  the 

policyholders  and  the  other  directors  in  the  defendant 

insurance  company.  " 

7 
While  the  district  court  did  not  mention  it,    the  record  here     and 

in  Civil  No.    2974  showed  tliat  DePinto  was  a  businessman  as  well 

as  a  physician  ,    having  successfully  managed  real  estate  valued 

years  ago  at  $500,  000,    and  which  in  the  current  bankruptcy 

proceeding  is  listed  at  $754,  109.44.     Thus,    the  publicity  he  received, 

when  25  to  40  stock  salesmen  were  selling  stock  with  a  prospectus 

publicizing  him,    also  obtained  for  the  marital  community 

advertising  helpful  to  v  businessman. 

As  to  this  second  finding,    the  affidavit  of  DePinto  merely 

says  that  such  circulation  of  his  name  did  not  constitute  advertising 

of  his  medical  practice.     However,    he  testified  that  he  could  not 

say  where  most  of  his  patients  came  from,    is  clearly  not  competent 

to  testify  what  the  public  thought  about  such  publicity  thus  m.aking 
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the  statement  not  admissable,    and  is  offering  an  ultimate  fact. 
The  affidavit  of  Dr.   Lentz  on  the  point  is  preceded  by  the  state- 
ment that  it  is  his  opinion,    and  is  otherwise  flawed  as  DePinto's 
affidavit.   The  statement  in  the  Roca  affidavit  is  not  based  on 
personal  knowledge,    is  one  of  ultimate  fact,    is  inadmissable,    is 
nothing  more  than  a  conclusion,    and  is  not  supported  by  the 
paragraph  it  rests  on. 

Therefore,    there  is  no  genuine  issue  of  material  fact  as  to 
the  finding  that  the  DePinto  communit}^  obtained  a  benefit  from 
the  circulation  of  DePinto's  name  among  the  public,    policyholders, 
and  other  directors. 

The  third  community  purpose  or  benefit  found  by  the  district 
court  w  as  the  following: 

"  Even  the  assertion  by  the  i^laintiff- husband  that  he  took 
a  place  on  the  Board  of  Directors  in  order  to  accomodate  a 
friend  of  the  plaintiff,    fostered  a  community  purpose  by 
fostering  the  friendsliip  between  the  DePinto  marital 
community  and  the  Kelly  marital  community.  " 
Here  the  affidavit  of  DePinto  does  not  even  attempt  to  respond.   It 
sidesteps  the  finding  by  saying: 

"  The  friendship  between  the  DePinto  fainily  and  the 
family  of  James  E.  Kelly  did  not  depend  upon  Affiants' 
service  as  a  member  of  the  board  of  directors  of  United 


Security  Life,  " 
But  the  district  court  did  not  find  that  the  DePinto-Kelly  family 
friendship  was  dependent  on  DePinto's  service  as  a  director  of 
United.   It  found  that  such  action  fostered  the  said  friendhsip  and 
thereby  served  a  DePinto  marital  community  purpose.    The  said 
statement  of  DePinto's  is  also  insufficient  to  create  a  genuine 
issue  of  material  fact  for  the  same  reasons  set  forth  with  respect 
to  the  first  two  findings  of  the  district  court.,  And  since  neither 
the  Lentz  nor  the  Roca  affidavit  even  refer  to  the  fostering  of  the 
DePinto-Kelly  family  friendship  as  having  served  a  DePinto 
marital  community  purpose,    neither  creates  a  genuine  issue  of 
material  fact  on  this  finding, 

B  In  addition  to  the  foregoing  findings  of  community  purpose 

and  community  benefits  obtained  by  the  DePinto  miarital  community, 
the  district  court  also  acknowledged  the  effect  of  the  holding  in 
Babcock  V.   Tarn,    9Cir.,    1946,    156  F.  2d  116,    on  the  issue  of 
community  benefit.   The  relevant  part  of  the  Babcock,    supra,    opinion 
stated: 

"...   there  can  be  no  recovery  against  the  comnnunity 

unless  the  husband  was  engaged  in  doing  something  which 

could  be  said  to  be  beneficial  to  his  principal,    the  marital 

community.  " 
Thus,    the  district  court  ruled: 
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Security  Life, 
But  the  district  court  did  not  find  that  the  DePinto-Kelly  family 
friendship  was  dependent  on  DePinto's  service  as  a  director  of 
United.   It  found  that  such  action  fostered  the  said  friendhsip  and 
thereby  served  a  DePinto  marital  community  purpose.   The  said 
statement  of  DePinto's  is  also  insufficient  to  create  a  genuine 
issue  of  material  fact  for  the  same  reasons  set  forth  with  respect 
to  the  first  two  findings  of  the  district  court.  And  since  neither 
the  Lentz  nor  the  Roca  affidavit  even  refer  to  the  fostering  of  the 
DePinto-Kelly  family  friendship  as  having  served  a  DePinto 
marital  community  purpose,    neither  creates  a  genuine  issue  of 
material  fact  on  this  finding. 

In  addition  to  the  foregoing  findings  of  community  purpose 
and  community  benefits  obtained  by  the  DePinto  marital  community, 
the  district  court  also  acknowledged  the  effect  of  the  holding  in 
Babcock  v.   Tarn,    9  Cir.,    1946,    156  F.  2d  116,    on  the  issue  of 
comiTiunity  benefit.   The  relevant  part  of  the  Babcock,    supra,    opinion 
stated: 

"...   there  can  be  no  recovery  against  the  community 

unless  the  husband  was  engaged  in  doing  something  which 

could  be  said  to  be  beneficial  to  his  principal,    the  inarital 

coininunity.  " 
Thus,    the  district  court  I'uled: 


"  The  positive  rewards  that  could  have  been  realized 
or  were  realized  by  the  plaintiffs  by  reason  of  plaintiff - 
husband's  service  as  a  director  are  limited  only  by  the 
number  of  reasonable  inferences  that  could  be  drawn  from 
the  fact  of  his  service.  " 
That  is,   the  widening  of  DePinto's  business  and  real  estate 
associations  through  his  fellow  directors  and  some  policyholders, 
the  widening  of  acquaintances  at  the  director's  meeting  he  attended 
in  Maj'ch  of  1955  in  a  setting  which  presented  DePinto  favorably 
as  a  physician  and  businessman,  the  obtaining  of  information  from 
fellow  directors  about  sources  of  mortgage  financing  from  other 
insurance  companies  for  his  many  real  estate  ventures,    the  opportunity 
to  participate  in  directors  meetings  and  thereby  obtain  the  benefits 
of  the  business  experience  of  other  men  as  expressed  by  their 
views  and  judgments,    the  fostering  of  his  business  relationship 
with  J.  L.Jenkins  as  a  fellow  director,    and  the  opportunity  to  appraise 
potential  employees  for  his  own  business  activities,    are  all  benefits 
which  were  available  to  the  DePinto  community  some  of  which 
were  in  fact  realized  by  it. 

The  foregoing  demonstrates  that  there  were  several  community 
benefits  or  purposes  achieved  by  DePinto's  directorship  in  United, 
and  about  which  there  is  no  genuine  issue  of  material  fact.   Appellants 
virtually  conceded  there  was  no  genuine  issue  from  their  point  of 


view  when  they  suggested  that  the  evidence  at  the  hearing  on  the 
preliminary  injunction  be  considered  as  sufficient  for  a  final 
hearing.   The  change  of  mind  did  not  occur  until  after  the  district 
court  denied  the  preliminary  injunction  and  made  the  findings 
respecting  community  purposes  and  benefits  at  which  point  the 
three  affidavits  were  filed  in  response  to  the  appellee's  motion 
for  summary  judgment.   This  chain  of  events  leads  to  the  conclusion 
that  the  issue  of  fact,    if  an^^,    is  not  a  genuine  issue.   However, 
ivhen  the  findings  are  examined,    it  is  apparent  that  there  is  no 
^ssue  of  fact  concerning  the  several  community  purposes  v/hich 
A^ere  furthered  by  DePinto's  directorship  in  United.    Therefore, 
vhat  is  the  point  of  appellants'  appeal  even  if  the  district  court 
md  this  court  agreed  with  their  version  of  the  Arizona  law  and 
leld  that  a  marital  community  in  Arizona  is  only  liable  for 
iomniunity  debts  and  not  for  any  separate  debts  or  obligations 
)f  either  spouse?     The  district  judge  has  heard  appellant  DePinto 
estify,    had  read  the  affidavits  of  Dr.    Lentz  and  Mr.   Roca,    and 
concluded  that  several  community  purposes  or  benefits  had 
ictually  been  realized. 

There  is  one  finding  by  the  district  court  which  was 
mcontradicted  by  the  testimony  and  affidavits  and  which,    standing 
ilone,    is  fiufficient  to  demonstrate  that  a  community  purpose  v/as 
served  by  DePinto's  directorship  in  United.    That  is  the  finding 


that  taking  a  place  on  United 's  board  of  directors  fostered  a 
community  purpose  by  fostering  the  friendship  between  the  DePinto 
Tiarital  community  and  the  Kelly  marital  community.   Nor  is 
;he  finding  avoided  by  appellants'  contention  that: 

"  We  submit  that,    under  the  law  of  the  State  of  Arizona, 

the  community  cannot  be  held  liable  for  an  act  of  the 

husband  which  is  performed  solely  as  an  accomodation 

to  a  friendo  " 
iowe\'er,    tliis  begs  the  issue.   The  fact  that  a  community  purpose 
vas  served  cannot  be  refuted  by  arguing  that  the  law  relieves 
he  community  of  liability  if  no  community  purpose  was  served 
ls  where  the  husband  acts  solely  as  an  accomodation  for  a  friend, 
rhe  finding  that  a  community  purpose  was  served  excludes  the 
inding  that  the  husband  acted  solely  as  an  accomodation  to  a  friend. 

Also,    the  fact  that  a  cominunity  purpose  was  so  served 
las  not  been  avoided  by  appellants'  reliance  on  the  two  Washington 
:ases  of  American  Surety  Co.    of  N.  Y.   v.   Sand  berg,    9  Cir. ,    1917, 
144  F.    701,  'and  Sun  Life  Assur.    of  Canada  v.'  Cutler,    172  Wash  540, 
!0  P.  2d  1110.   First,    appellants  have  presented  these  two  cases 
o  the  court  with  a  quotation  froni  the  1938  Arizona  Supreme  Court 
ase  of  McFadden  v.   Watson,    supra,    that:     "We  have  always  held 
hat  our  community  property  lav/  was  more  like  that  of  the  state 
•f  Washington  than  any  of  the  other  community  property  states,    and 


that  the  decisions  from  that  state  were  very  persuasive.  "  As 
noted  earlier  this  practice  was  rejected  by  the  Arizona  Supreme 
Court  in  Mortensen  v«   Knight,    81  Ariz.    325,    305  P,  2d  463  (1956) 
wherein  it  turned  to  California  and  Texas  and  said  the  Washington 
cases,   while  informative,    are  not  necessarily  more  persuasive 
than  those  of  California  or  Texas.    Second,  and  as  the  district 
judge  noted  here,    the  cases  are  not  analogous.   Here  the  appellants 
were  not  irrevocably  committed  to  the  possibility  of  a  debt,    but, 
as  a  director,   the  appellant  husband  had  within  his  control  the 
benefits  he  could  realize  for  the  community.   He  had  the  pov^'er  and 
right  to  vote  for  fees  for  himself  for  performing  services  as  a 
director,    and  the  power  to  avoid  any  liability   to  his  community  by 
carrying  out  his  duties  as  required  by  law.    Thus,   there  were 
several  community  benefits  or  purposes  to  be  obtained.   On  the  other 
hand,    in  the  two  Washington  cases,    the  courts  pointed  out  that  there 
was  no  possible  chance  for  the  community  to  obtain  a  benefit.   The 
same  distiTction  also  applies  to  appellants'  citation  of  Perkins  v. 
First  National  Bank  of  Holbrook,    47  Ariz.    376,    56  P.  2d  639  (1926). 
Third,    if  as  the  Arizona  Supreme  Court  held  in  Hays  v.   Richardson, 
95  Ariz.    64,    386  P.  2d  791  (1953),    the  husband's  act  of  driving  the 
children  to  a  television  show  constituted  being  "engaged  in  a  community 
purpose",    it  is  difficult  to  envison  the  same  court  holding  that  the 
fostering  of  a  family  friendship  did  not  suffice  in  law  as  being  engaged 


in  furthering  a  family  purpose. 

What  appellants  have  done  is  ignore  the  variety  of  things 
about  DePinto's  directorship  in  United  which  did  in  fact  serve  a 
community  purpose,    or  which  "could  be  said  to  be  beneficial" 
to  the  marital  community,    and  claimed  that  his  act  was  solely 
to  help  a  friendo    Then  based  on  that  faulty  factual  premise,    the 
appellants  contend  that  in  law  that  is  analogous  to  have  signed  a 
note  as  a  guarantor  or  an  indemnity  agreennent.   By  referring  to 
such  guarantor  or  indemnitor  as  having  accomodated  his  friend 
and  then  labeling  the  assumption  of  his  directorship  in  United  as 
having  accomjodated  his  and  his  fan:iily  friend  Kelly,    the  arguinent 
is  constructed  that  this  case  is  the  same  as  the  Perkins  case, 
supra,    and  the  Washington  cases  involving  the  guarantee  of  a 
note  or  signing  an  indennnification  agreement.   The  application  of 
such  law  is  equally  as  incorrect  as  the  factual  preimise  used. 

Appellants  conclusion  that  "there  is  no  evidence  which  supports, 
in  any  way,    the  conclusion  that  Dr.   DePinto's  services  upon  the 
Board  of  Directors  of  United  were  in  furtherance  of  a  community 
purpose"  is  not  borne  out  by  the  record.    Further  such  statement 
is'  beside  the  point  even  if  it  were  correct.    The  case  cited  by  appellant 
Babcock  v.   Tam,    supra,    did  not  require  evidence  that  a  community 
purpose  was  in  fact  served.    Rather,    and  just  as  the  Washington 
Supreme  Court  did  in  Kile  up  v.   McManus,    64  Wash  2,    771,    394  P.  2d  3 


the  court  itself  looked  to  see  whether  the  husband  had  engaged  in 
something  which  "could  be  said  to  be  beneficial"  to  the  nnarital 
community.   In  that  case  the  court  ruled  that  the  honor  and  public 
esteem  from  the  position  of  port  commissioner  was  sufficient  to 
bring  a  benefit  to  the  inarital  community.    Here  the  district  judge 
found  that  corporate  directors,    having  power  and  responsibilities, 
also  obtain  as  a  concomitant  of  such  power  and  responsibilities, 
status  and  prestige  in  the  community  in  which  they  live.  Would  or 
should  the  Supreme  Court  of  Washington  pay    attention  to  an  affidavit 
filed  by  the  appellant  in  the  Kilcup  case,    supra,    that  the  port 
commissioner  did  not  have  public  esteem  and  honor,    or  affidavits 
containing  the  opinion  of  those  in  the  same  position  as  Kilcup  that 
such  commissioner   had  no  such  prestige  or  status? 

There  is  no  genuine  issue  of  nnaterial  fact  as  to  several  of 
the  findings  of  the  district  court  that  DePinto  community  purposes 
were  furthered  by  DePinto's  directorship  on  the  board  of  United. 
Therefore,    assuming  the  law  of  Arizona  was  as  the  appellants  claim  - 
the  community  is  liable  only  for  community  debts  and  not  for  any 
separate  debts  or  obligations  of  either  spouse  -  the  district  court 
found  one  or  inore  community  purposes  or  community  benefits  to 
have  been  obtained  as  a  result  of  DePinto's  directorship  in  United 
Security  Life,  Asa  result,    the  motion  for  summary  judgment  was 
oroperly  granted. 


II 

The  District  Court  Did  Not  Err  In  Denying  Appellants' 
Prayer  For  Preliminary  Injunction. 

A  prayer  or  motion  for  an  injunction  pendente  lite  is  addressed 

to  the  judicial  discretion  of  the  district  court.   United  States  v.   Corric] 

298  U.S.   435;  Ross-Whitney  Corp.   v.   Smith  Kline  &  French  Lab., 

8 
9Cir.,    1953,    207  F.  2d  190;    3  Moore,    Federal  Practice  I  65.  04  (2) 

at  1630.  The  test  on  appeal  is  not  whether  the  appellate  court  in  its 

9 
discretion  would  have  granted  or  denied  the  injunction,   but  whether 

10 
the  district  court  has  abused  its  discretion.  It  is,   therefore,   not 

sufficient  for  a  losing  party  simply  to  contend  on  appeal,   as  appellants 

have  here,   that  the  district  court  should  be  reversed  on  the  ground 

that  "it  is  apparent  that,   after  a  trial  on  the  merits,   appellants  will 

be  entitled  to  a  decree  enjoining  appellees  from  having  judgment  in 

1 
Cause  No.   Civ.   2974  Phx  satisfied  out  of  their  community  property,  " 

And  since  appellants  have  nowhere  argued  or  shown  specifically  or 


8.  Meccano,    Ltd,   v.   John  Wanamaker,    253  U.S.    136;  Mayo  v.    Lakela 
Highlands  Canning  Co.,    309  U.S.    310;  Rice  &  Adams  Corp.   v.   Lathr^ 
278  U.S.    509;  Burton  v.   Matanuska  Valley  Lines,    9  Cir. ,    1957,    244  : 
2d  647;  Lane  Bryant  v.   Maternity  Land,    9  Cir.,    1949,    173  F.  2d  559, 
Doeskin  Products  v.   United  Paper  Co.,    7  Cir.,    1952,    195  F.  2d  356. 

9.  Burton  v.   Matanuska  Valley  Lines,    9  Cir.,    1957,    244  F.  2d  647; 
Benson  Hotel  Corp.   v.  Woods,    8  Cir.,    1948,    168  F.  2d  694;  Sinclair 
Refining  Co.  v.   Midland  Oil  Co.,    4  Cir.,    1932,    55  F.  2d  42. 

10.  See  cases  cited  in  ftnt.  8  above. 

11.  Appellants'  opening  brief  at  22-23. 
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otherwise  that  the  district  court  abused  its  discretion  in  denying 

the  prayer  for  a  preliminary  injunction,    it  is  not  possible  for 

appellees  to  respond  thereto.   For  this  reason  alone,   appellants' 

appeal  from  the  district  court's  denial  of  an  injunction  pendente 

12 
lite  should  be  dismissed.    Appellants'  specification  of  error  with 

respect  to  the  denial  of  the  prelimiinary  injunction  states  that  the 

district  court  erred  "for  the  reason"  that  appellants  would  suffer 

irreparable  harm  if  their  community  property  were  sold  under 

execution  to  satisfy  the  judgment  in  Civil  No.    2974.   However,    this 

misses  the  point. 

In  Yakus  V.   United  States,    321  U.  S„   414,    Chief  Justice  Stone 

stated: 

"  The  av/ard  of  an  interlocutory  injunction  by  courts  of 

equity  has  never  been  regarded  as  strictly  a  matter  of  right, 

even  though  irreparable  injury  may  otherwise  result  to  the 

plaintiffo     .  .  ,   Even  in  suits  in  which  only  private  interests 

are  involved  the  award  is  a  matter  of  sound  judicial  discretion. 


12.     When  there  is  a  direct  appeal  to  the  Supreme  Court  from  an  order 
granting  or  denying  an  interlocutory  injunction.    Supreme  Court  Rule 
15(1)  (g)  requires  the  jurisdictional  statement  to  include  a  showing 
of  the  matters  in  which  it  is  contended  that  the  district  court  has 
abused  its  discretion.  It  should  follow  that  appellants  appeal  on  this 
issue  should  be  dismissed  since  they  have  not  even  argued  the  abuse 
of  discretion  by  the  district  judge.   The  time  to  raise  such  arguments 
is  not  in  the  reply  brief  when  appellees  have  no  opportunity  to  answer 
and  not  in  oral  argument  when  appellees  have  had  no  opportunity  to 
prepare  a  reply.   Orderly  procedure  and  fair  notice  to  the  adverse 
litigant  is  an  important  aspect  of  administering  justice. 


in  the  exercise  of  which  the  court  balances  the  conveniences 
of  the  parties  and  the  possible  injuries  to  them  according  as 
they  may  be  affected  by  the  granting  or  withholding  of  the 
injunction.,     ...   And  it  will  avoid  such  inconvenience  and  in- 
jury as  far  as  may  be,    by  attaching  conditions  to  the  award, 
such  as  the  requirement  of  an  injunction  bond  conditioned  upon 
payment  of  any  damage  caused  by  the  injunction  if  the  plaintiff's 
contentions  are  not  sustained.  " 
Thus,   the  fact  that  irreparable  harm  may  result,    assuming  that  it 
would,    is  not  sufficient  basis  for  reversing  a  district  court  which 
has  denied  a  preliminary  injunction.    The  losing  party  must  assert 
as  error  and  shovv'  that  the  district  court  abused  its  discretion  in 
denying  an  injunction  pendente  lite.  Alabama  v.    United  States,    279 
U.S.    229,  230-231  (1929). 

The  rule  was  stated  by  this  court  in  Burton  v.    Matanuska 
Valley  Lines,    9  Cir. ,    1957,    244  F.  2d  647,  650: 

"...   we  should  first  observe  the  limited  scope  of  review 
which  is  permitted  us  from  a  temporary  injunction.  .  . 

"  We  know  of  no  better  statement  of  this  principle  than 
is  found  in  Love  v.   Atchison  T.  &  S.  F.   Ry.    Co.,    8  Cir., 
185  F.2d  321,  333,    as  follov/s:   'But  the  granting  or  withholding 
of  an  interlocutor^^  injunction  rests  in  the  sound  judicial 
discretion  of  the  court  of  original  jurisdiction,    and  where. 


as  in  the  case  at  hand,    that  court  has  not  departed  from  the 
equitable  principles  established  for  its  guidance,    its  orders 
may  not  be  reversed  by  the  appellate  court,   without  clear  proof 
that  it  has  abused  its  discretion  *  *  -''  An  appeal  from  an  order 
granting  or  refusing  an  interlocutory  injunction  does  not  in- 
voke the  judicial  discretion  of  the  appellate  court.   The 
question  is  not  whether  or  not  that  court  in  the  exercise  of  its 
discretion  would  inake  or  would  have  made  the  order.   It  was 
to  the  discretion  of  the  trial  court,    not  to  that  of  the  appellate 
court,    that  the  law  entrusted  the  granting  or  refusing  of  these 
injunctions,    and  the  only  question  here  is:  Does  the  proof  clearly 
establish  an  abuse  of  that  discretion?" 
Thus,    appellants  appeal  froin  the  denial  of  the  preliminary  injunction 
is  defective  not  only  because  they  failed  to  raise  and  argue  this 
question  but  because  the  proof  does  not  clearly  establish  an  abuse 
of  that  discretion. 

Even  if  tliis  court  should  decide  to  examine  the  question  of 
abuse  of  discretion  by  the  trial  judge  although  not  assigned  as  error, 
it  may  wish  to  recall  that  it  has  already  denied  these  appellants  an 
injunction  pending  appeal  on  September  20,    1965  after  the  submission 
of  lengthy  briefs. 

There  is  another  reason  Vv^hy  the  district  judge  should  not  be 
reversed  for  denying  the  preliminary  injunction.    The  district  court 


held  that  thej-e  exists  in  Arizona  the  legal  presumption  that  a  debt 
incurred  by  a  married  man  during  coverture  is  a  community 
obligation  and  the  burden  of  proof  in  overcoming  it  was  on  appellants, 
Dona  to  v.   Fishburn,    90  Ariz,    210,    367  P.  2d  245  (1961);  Osborne 
V.  Mass.   Bonding  and  Insurance  Co.  ,    229  F.   Supp.    674  (D.C.   Ariz. 
1964).  The  district  judge  ruled  that  appellants  had  not  overcome 
that  burden.   In  addition  there  is  also  a  rule  in  Arizona^   not  referred 
to  by  the  district  court,    that  "the  presumption  of  law  is,    in  the 
absence  of  a  contrary  shov/ing,    that  all  property  acquired  and  all 
business  done  and  transacted  during  coverture,    by  either  spouse, 
is  for  the  comimunityc  "  Benson  v.    Hunter,    23  Ariz.    132,  202  P. 
233  (1921). 

There  is  a  third  and  fourth  reason  Vv'hy  the  denial  of  the  pre- 
liminary injunction  should  not  be  reversed.   As  was  noted  more 
fully  at  pages  11  through  25  in  appellees'  earlier  memorandum 
herein  opposing  appellants'  iriotion  for  an  injunction  pending  appeal, 
(a)  the  order  denying  the  preliminary  injunction  is  not  an  appealable 
order  within  the  provisions  of  28  U.S.  C.    1292  because  it  was  a 
denial  of  a  inotion  for  a  stay  of  proceedings  or  a  motion  for  a  stay 
of  execution  in  Civil  No.    2974  and  therefore  not  a  denial  of  a 
preliminary  injunction,    and  (b)  an  injunction  pending  appeal  should 
not  issue  because  to  do  so  would  defeat  the  requirements  of  Rule 
73  (d)  and  62  (d)  requiring  the  posting  of  a  supersedeas  bond  to 


stay  execution  in  Civil  No.    2974. 

Next  it  is  noted  that  appellants'  current  request  that  this 
court  order  the  issuance  of  a  preliminary  injunction  by  the  district 
court  is  simply  a  renewal  of  their  earlier  motion  herein  for  an 
injunction  pending  appeal  wliich  motion  was  denied  September  14, 
1965o   Since  appellants  have  submitted  less  now  than  was  submitted 
in  their  earlier  motion,   the  present  request  should  also  be  denied. 
Appellee  repeats  by  this  reference  thereto  the  contentions  set  forth 
in  his  memorandum  opposing  appellants'  motion  for  injunction 
pending  appeal. 

Finally  appellee  asks  the  court  to  reject  appellants'  implicit 
and  unsupported  assumption  that  it  should,    if  it  ordered  that  the 
district  court  be  reversed  for  denying  the  preliminary  injunction, 
also  take  awaj^  from  the  district  court  the  authority  and  discretion 
to  order  such  bond,    after  a  hearing,    as  the  district  court  deemed 
necessary  to  protect  the  party  against  whom  the  injunction  would 
be  issued.   Appellants  have  cited  no  authority  to  support  such  a 
principle. 

For  the  reasons  that  appellants  have  neither  briefed  the  point 
nor  assigned  as  error  that  the  trial  court  abused  its  discretion  in 
denying  the  preliminary  injunction,    the  appeal  from  such  denial 
should  be  dismissed  because  it  has  been  abandoned.    Peck  v.   Shell 
Oil_Co.  ,    9  Cir.,    1944,    142  F.  2d  141,    143;  Stetson  v.   United  States, 


}  Cir.,    1940,    155  F.  2d  359,    361.  -For  the  reasons  set  forth  in  the 
Dreceding  paragraphs  of  this  Point  II,    the  appeal  from  the  order 
denying  the  preliminary  injunction  should  be  denied  and  the  order 
iffirmed. 

Conclusion 
In  their  argument  appellants  have  not  shown  or  attempted  to 
jhow  that  there  was  a  genuine  issue  of  material  evidentiary  fact 
)resent  in  this  case  w  hich  would  have  precluded  the  lower  court 
roin  entering  summary  judgmento     The  only  issue  in  this  case,    and 
hat  to  which  appellants  have  limiited  their  argument,    is  whether  or 
lot  under  the  applicable  law  the  appellees  were  entitled  to  summary 
udgment.     It  is  respectfully  submitted  that  appellants  have  failed 
o  carry  their  burden  of  showing  that  appellees  were  not  entitled  to 
udgment  under  the  applicable  law  and  that  the  applicable  law,    as 
;et  forth  in  the  foregoing  argument  of  appellees,    fully  supports  the 
udgment  entered  by  the  trial  court.     Said  judgment  should,    there- 
ore,   be  affirmed. 

Respectfully  submitted. 
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Preface 

In  the  preparation  of  their  Reply  Brief,  appellees  deemed  it 
appropriate  to  go  outside  the  record  and  say:  "It  is  equally  im- 
portant to  focus  attention  on  the  fact  that  appellants  are  no 
longer  the  real  litigants  here,  but  are  merely  nominal  parties  who 
have  no  stake  in  the  outcome  of  this  litigation  or  that  other  pend- 
ing appeal  entitled  DePinto  and  Donahue  v.  Providence  Security 
Life  Insurance  Company  Dck.  No.  20553,  9  Cir.  *  *  *  Appellants 
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are  merely  bystanders.  *  *  *  The  foregoing  reflects  that  those 
who  are  appeahng  here  in  the  guise  of  protectors  of  the  sanctity 
of  marital  community  property  anxious  to  prevent  fraud  against 
a  wife  are  actually  commercial  general  creditors  of  the  bankrupt 
community  who  are  being  led  into  battle  by  Massachusetts  Mutual 
Life  Insurance  Company  and  the  Trustee  in  Bankruptcy.  *  *  * 
However,  question  is  raised  as  to  the  validity  of  invoking  here  the 
sanctity  of  the  community  property  when  that  marital  community 
is  hopelessly  insolvent  and  neither  member  of  that  community 
can  obtain  one  dollar  of  benefit  from  the  decision  which  the  gen- 
eral creditors  request  in  the  name  of  the  marital  community."  In 
response  to  appellees,  we  can  only  represent  to  this  Court  that  if, 
in  this  action,  the  judgment  against  DePinto  in  Doig  v.  DePinto 
and  Provident,  Civ.  No.  2974-Phx.,  is  determined  not  to  be  a 
community  obligation,  there  is  every  reason  to  believe  that  (after 
the  major  portion  of  the  community  obligations  have  been  satis- 
fied from  a  sale  of  the  real  property  mortgaged  by  Trosco  Land, 
Inc.)  the  community  assets  will  exceed  the  obligations.  The 
DePintos  will,  thus,  be  very  substantially  benefited  by  a  reversal 
of  the  judgment  herein.  Needless  to  say,  the  attorneys  for  the 
DePintos  herein  are,  in  the  prosecution  of  this  appeal,  acting, 
solely  and  exclusively,  for  the  DePintos. 

Argument 

1. 

RECORD  DOES  NOT  SUPPORT  SUMMARY  JUDGMENT 
(a)   The  Law. 

Appellees  have  reviewed  the  cases  cited  in  our  Opening  Brief 
for  the  purpose  of  attempting  to  demonstrate  that  the  law  in 
Arizona  is  something  other  than  the  Supreme  Court  of  Arizona 
has  stated.  They  say  that,  in  Arizona,  "the  rule  is  simply  that 
'community  property  cannot  be  reached  to  satisfy  separate  contrac- 
tual debts.'  "  We  submit  that  even  a  casual  reading  of  the  Arizona 
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cases  cited  in  our  Opening  Brief  will  disclose  that  it  is  the  law,  in 
the  State  of  Arizona,  that  (a)  the  community  property  of  husband 
and  wife  is  not  liable  for,  or  subject  to,  the  separate  debts  or  obli- 
gations of  either  spouse;   (b)   in  a  tort  action  there  can  be  no 
recovery  against  the  community  unless  the  spouse  was  negligent 
while  furthering  a  community  purpose;  and   (c)    an  act  done 
merely  as  an  accommodation  to  another  or  because  of  friendship 
will  not  be  considered  as  furthering  a  community  purpose.  The 
case  of  Gardner  v.  Gardner,  95  Ariz.  202,  388  P. 2d  417,  so  heavily 
relied  upon  by  appellees,  recognizes  but  one  very  limited  exception 
to  these  general  rules  and  which  the  Court  expressed  as  follows: 
"Essentially,  our  decision  in  this  case  rests  on  public  policy. 
The  obligations  of  marriage  cannot  be  thrown  aside  like  an 
old  coat  when  a  more  attractive  style  comes  along.  An  ali- 
mony debt  from  a  previous  marriage  can  be  satisfied  out  of 
the  community  property." 

Obviously,  an  alimony  debt  from  a  previous  marriage  has  no 
conceivable  relationship  to  a  tort  obligation  incurred  during 
marriage. 

Appellees  argue  that,  in  Texas  and  California,  community 
property  is  liable  for  the  torts  of  the  husband,  whether  committed 
while  serving  a  community  purpose  or  not.  They  point  out  that  in 
Mortenson  v.  Knight,  81  Ariz.  325,  305  P.2d  463,  the  Supreme 
Court  of  Arizona  said: 

"From  the  foregoing  we  are  compelled  to  conclude  that  the 
decisions  of  the  State  of  Washington,  while  informative,  are 
not  necessarily  more  persuasive  than  either  of  those  of  the 
States  of  California  or  Texas." 

The  Court  went  on  to  hold  that  the  family  car  doctrine  applies  to 
a  community-owned  automobile.  Not  even  the  most  adroit  legal 
gymnastics  can  twist  the  opinion  of  the  Court  into  a  substitution 
of  the  laws  of  California  and  Texas  for  the  settled  law  of 
Arizona. 
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(b)   The  Facts. 

We  concede  that  there  can  be  little  dispute  about  the  eviden- 
tiary facts  in  this  case.  When  DePinto  served  on  the  Board  of 
Directors  of  United,  he  had  no  direct  or  indirect  financial  interest 
in  the  company.  He  served  on  the  Board  of  United  purely  as  a 
matter  of  friendship  for  Kelly;  he  thought  he  "needed  a  helping 
hand".  There  is  nothing  whatsoever  in  the  record  to  contradict 
the  testimony  of  the  DePintos  and  the  affidavits  of  DePinto, 
Lentz  and  Roca.  On  this  state  of  the  record,  the  lovi^er  court 
would  have  been  justified  in  granting  a  summary  judgment  for 
appellants.  The  effect  of  what  the  lower  court  did  was  to  decide, 
as  a  matter  of  law,  that  where  a  husband  serves  as  a  member  of 
the  Board  of  Directors  of  a  corporation,  he  is  ipso  facto  further- 
ing a  community  purpose.  In  the  case  of  Cameron  v.  Vancouver 
Plywood  Corp.,  266  F.2d  535  (9th  Cir.  1959),  this  Court  stated: 
"In  deciding  whether  there  is  a  genuine  issue  as  to  any  ma- 
terial   fact,    the   circumstance    that    a    particular    pleading 
deposition,   admission,  or  affidavit  is  taken  as  true  is  not 
determinative.  An  issue  of  fact  may  arise  from  the  counter- 
ing inferences  which  are  permissible  from  evidence  accepted 
as  true.  As  stated  in  Slocum  v.  New  York  Life  Insurance 
Co.,  228  U.S.  364,  388-389,  33  S.Ct.  523,  533,  57  L.Ed.  879, 
'*  *  *  the  admission  [of  facts  on  demurrer]  *  *  *  must  be 
of  the  facts,  and  not  merely  the  evidence  from  which  their 
existence  is  inferable.  *  *  *'  See,  also,  Guerrero  v.  American 
Hawaiian  Steamship  Co.,  9  Cir.,  222  F.2d  238,  243. 

"All  doubts  as  to  the  existence  of  a  genuine  issue  as  to  a 
material  fact  must  be  resolved  against  the  party  moving  for 
a  summary  judgment.  Toebelman  v.  Missouri-Kansas  Pipe 
Line  Co.,  3  Cir.,  130  F.2d  1016." 

And,  in  Consolidated  Electric  Co.  v.  United  States,  355  F.2d  437 

(9th  Cir.  1966) ,  this  Court  said: 

"If,  viev/ing  the  evidence  as  a  v/hole  and  the  inferences 
which  may  be  drawn  therefrom  in  the  light  most  favorable 
to  the  party  opposing  the  motion,  we  can  see  that  there  is  no 
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genuine  issue  of  fact,   then  the  granting  of  a  motion  for 
summary  judgment  should  be  sustained.  United  States  ex  rel. 
Austin  V.  Western  Elec.  Co.,  337  F.2d  568,  575   (9th  Cir. 
1964);  see  generally  Wright,  Federal  Courts  §  99  (1963)." 

It  is  obvious  that  in  drawing  inferences  from  the  evidence  as  a 
whole,  the  trial  court  ignored  the  rule  that  he  must  do  so  "in  the 
light  most  favorable  to  the  party  opposing  the  Motion".  In  the 
face  of  the  diametrically  opposed  evidence,  the  trial  court  con- 
cluded that  DePinto's  service  on  the  Board  of  United  was  in 
furtherance  of  a  community  purpose  because  (a)  such  service 
would  increase  the  status  or  prestige  of  the  DePintos;  (b)  such 
service  would  result  in  the  advertising  of  DePinto's  practice  as 
an  obstetrician;  and  (c)  such  service  would  "foster"  friendship 
between  the  Kellys  and  the  DePintos.  This  Court  can  take  judicial 
notice  that  serving  on  the  Board  of  Directors  of  the  Ford  Founda- 
tion, Stanford  University  or  American  Telephone  8c  Telegraph 
Company  might,  in  the  eyes  of  some  people,  be  considered  a 
status  symbol.  But,  to  equate  one  of  those  institutions  with  United 
Security  Life,  is  to  abandon  reality  and  common  sense. 

To  infer  that  DePinto  secured  "advertising"  for  his  medical 
practice  by  serving  on  the  Board  of  United,  is  to  completely 
ignore  the  record.  DePinto  had  a  flourishing  medical  practice 
and  had  no  need  for  "advertising".  Furthermore,  there  is  no  evi- 
dence whatsoever  that  his  association  v/ith  United  resulted  in  any 
member  of  the  public  becoming  aware  that  DePinto  was  a  prac- 
ticing obstetrician. 

It  cannot  be  denied  that  DePinto  served  on  the  Board  of  United 
as  a  matter  of  friendship  to  Kelly.  But,  as  we  have  seen,  an  act 
prompted  by  friendship,  or  even  close  family  relationship,  will 
not  thereby  be  deemed  to  be  in  furtherance  of  a  community 
purpose. 

In  the  case  of  Mortenson  v.  Knight,  supra,  the  Supreme  Court 
of  Arizona  explains  that  the  marital  community  is  not  an  entity 
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for  which  the  husband  acts  as  agent.  The  Court  said:  "It  is  true 
that  the  law  does  consider  it  expedient  and  necessary  in  business 
transactions  affecting  the  community  personalty  that  there  be  a 
person  with  the  power  to  act.  The  husband  may  be  loosely  desig- 
nated as  the  agent  of  the  wife  in  the  management  and  disposition 
of  her  interest,  yet  the  analogy  is  quite  obviously  misleading  when 
applied  to  the  relationship  of  the  husband  to  his  half  interest. 
*  *  *  Moreover,  settled  judicial  construction  in  this  state  recog- 
nizes the  husband's  dominance  in  the  management  and  control  of 
the  common  property." 

This  Court  will  appreciate  that  in  serving  upon  the  Board  of 
United,  DePinto  did  not  purport  to  exercise  any  control  over  "the 
common  property".  As  the  agent  of  the  wife  in  the  management 
of  her  interest  in  the  community,  was  DePinto  acting  within  the 
scope  of  such  "agency"  when  he  engaged  in  an  activity  which 
could  not  have  been  of  any  benefit  to  such  interest  and  which 
exposed  such  interest  to  a  possible  liability  of  hundreds  of 
thousands  of  dollars.?  If  the  DePinto  community  assets  can  be 
wiped  out  by  the  improvident  and  gratuitous  acts  of  the  husband, 
then  the  wife  is  completely  at  the  mercy  of  her  "agent".  For- 
tunately, that  is  not  the  law  in  Arizona. 

2. 

PRELIMINARY  INJUNCTION 

In  opposing  our  argument  that  the  trial  court  erred  in  failing 
to  grant  a  preliminary  injunction,  appellees  do  not  challenge  our 
contention  that  appellants  would  suffer  irreparable  injury  if  the 
injunction  were  denied.  Rather,  they  say  that  the  denial  of  a  pre- 
liminary injunction  is  within  the  discretion  of  the  trial  court  and 
that  we  have  not  charged  the  trial  court  with  abuse  of  discretion. 
We  suggest  that  when  we  specified  error  on  the  part  of  the  trial 
court  in  failing  to  grant  a  preliminary  injunction,  there  was  im- 
plicit therein  the  charge  that  such  failure  constituted  an  abuse  of 


7 
discretion.  If,  as  we  contend,  the  evidence  supported  the  con- 
clusion that  appellants  were  entitled  to  a  permanent  injunction 
and  that  irreparable  injury  would  result  from  delay  in  granting 
such  injunction,  it  would  seem  obvious  that  the  trial  court  abused 
its  discretion  in  failing  to  grant  a  preliminary  injunction. 

Respectfully  submitted, 

Herbert  Mallamo 
Evans,  Kitchel  &  Jenckes 

By    Joseph  S.  Jenckes,  Jr. 
Joseph  S.  Jenckes,  Jr. 

Attorneys  for  Appellants 

Jones  &  Brinig 

By    Anthony  O.  Jones 
Anthony  O.  Jones 

Attorneys  for  James  P.  Donohue, 
Trustee  in  Bankruptcy  of  the 
Estate  of  Angus  /.  DePinto 

I  certify  that,  in  connection  with  the  preparation  of  this  brief,  I 
have  examined  Rules  18  and  19  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  those  rules. 

Joseph  S.  Jenckes,  Jr. 
Joseph  S.  Jenckes,  Jr. 
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